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PROTECTION OF INDIGENOUS OR
TRADITIONAL KNOWLEDGE UNDER
INTELLECTUAL PROPERTY LAWS: AN
EXAMINATION OF THE EFFICACY
OF COPYRIGHT LAW, TRADE SECRET
AND SUI GENERIS RIGHTS
Michael C. Ogwezzy1
Faculty of Law, Lead City University, Lagos-Ibadan, Nigeria
email: ogwezzym@yahoo.com
OGWEZZY, Michael C. Protection of Indigenous or Traditional Knowledge
Under Intellectual Property Laws: an Examination of the Efficacy of Copyright
Law, Trade Secret and Sui Generis Rights. International and Comparative Law
Review, 2012, Vol. 12., No. 1, pp. 7–37.
Summary: The article deals with the rules for a grant of interim measures in the
context of EU law and its application in national judicial proceedings. It covers
the key case-law of the Court of Justice of the EU related to the regime, conditions and limits of the interim measures and adds a reflection of practice of Czech
courts. Article pays particular attention to the conditions for suspension ofn the
application of national law measures.
Keywords: EU Law, national courts, national procedural rules, interim measures

Part I
1. Introduction. Definition of Intellectual Property
Intellectual property rights (IPRs) are the legal protections given to persons
over their creative endeavours and usually give the creator an exclusive right
over the use of his/her creation or discovery for a certain period of time.2 Intellectual property protections may include patents, copyrights, trademarks, and
1
2

Ogwezzy Michael C. (LL.B) Ibadan, B.L, (LL.M) Nigeria, (ML.D) Delta State, (MASIO/
LL.M) Zurich, (Ph.D in View). Lecturer, Department Of Public International Law, Faculty
of Law, Lead City University, Lagos-Ibadan, Nigeria. Email: ogwezzym@yahoo.com
TRIPs Material on the WTO Website, World Trade Organization. Available at:
http://www.wto.org/english/tratop_e/trips_e/trips_e.htm visited 2 January, 2012
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trade secrets. Intellectual property is codified at an international level through a
series of legally binding treaties.3
Indigenous intellectual property includes the information, practices, beliefs
and philosophy that are unique to each indigenous culture. Once traditional
knowledge is removed from an indigenous community, the community loses
control over the way in which that knowledge is used. In most cases, this system
of knowledge evolved over many centuries and is unique to the indigenous peoples’ customs, traditions, land and resources. Indigenous peoples have the right
to protect their intellectual property, including the right to protect that property
against its inappropriate use or exploitation.4
“Intellectual Property” is a generic term that probably came into regular use
during the twentieth century. This generic term is used to refer to a group of
legal regimes, each of which, to different degrees, confers rights of ownership in
a particular subject matter. Copyright, patents, designs, trademarks and protection against unfair competition form the traditional core of intellectual property.5 The subject matter of these rights is disparate. Inventions, literary works,
artistic works, designs and trademarks formed the subject matter of early intellectual property law. One striking feature of intellectual property is that, despite
its early historical links to the idea of monopoly and privilege, the scope of its
subject matter continues to expand. The twentieth and twenty-first centuries has
seen new or existing subject matter added to present intellectual property systems (for example, the protection of computer software as part of copyright, the
patentability of micro-organisms as part of patent law), and new systems created
to protect existing or new subject matter (for example, plant variety protection
and circuit layouts). The strongly expansionary nature of intellectual property
systems shows no sign of changing. Internationally, for example, special legal
protection for databases remains part of the work program of the World Intellectual Property Organization (WIPO).
Above all, Intellectual Property has been described as the driving force of
modern Western economic policy, trade, commerce and economic development. A well articulated focused and appropriately enforced intellectual prop3

4

5

Hansen, Stephen and VanFleet, Justin., Traditional Knowledge and Intellectual Property: A
Handbook on Issues and Options for Traditional Knowledge Holders in Protecting their Intellectual Property and Maintaining Biological Diversity., Washington, DC: American Association for the Advancement of Science (AAAS), 2003, at 4
Leaflet No. 12: “WIPO and Indigenous Peoples”, Geneva: Global Intellectual Property
Issues Division of World Intellectual Property Organization (WIPO) indileaflet12.doc at
1. Available online at www.ohchr.org/Documents/Publications/GuideIPleaflet12en.pdf
Visited 7th January, 2012
Peter Drahos., “The Universality of Intellectual Property Rights: Origins and Development”, University of London, Herchel Smith Senior Fellow, Queen Mary Intellectual Property Research Institute, Queen Mary and Westfield College (London, United Kingdom) at
1-2
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erty system could provide the required push in any process of economic reform,
liberalisation of economic, industrial and trade policies, restructuring of the
industrial and public/private investment sector in the process of economic and
technological development.6
2. Indigenous Cultural and Intellectual Property Rights
This includes the right to: own and control Indigenous cultural and intellectual property; ensure that any means of protecting Indigenous cultural and
intellectual property is based on the principle of self-determination; be recognised as the primary guardians and interpreters of their cultures; authorise or
refuse to authorise the commercial use of Indigenous cultural and intellectual
property, according to Indigenous customary law; maintain the secrecy of Indigenous knowledge and other cultural practices; full and proper attribution; control the recording of cultural customs and expressions, and particular languages
which may be intrinsic to cultural identity, knowledge, skill, and teaching of the
culture.7
Indigenous intellectual property is an umbrella legal term used in national
and international forums to identify indigenous peoples’ special rights to claim
(from within their own laws) all that their indigenous groups know now, have
known, or will know.8 It is a concept that has developed out of a predominantly
western legal tradition, and has most recently been promoted by the World Intellectual Property Organisation, as part of a more general United Nations push9
to see the diverse wealth of this world’s indigenous, intangible cultural heritage
better valued and better protected against probable, ongoing misappropriation
and misuse.
The dominant model for recognising and protecting knowledge and cultural
expressions is the intellectual property rights regime. This regime, which is based
on Western legal and economic parameters as well as on Western property law,
emphasizes exclusivity and private ownership, reducing knowledge and cultural
expressions to commodities that can be privately owned by an individual or a
corporation. The intellectual property rights regime is widely recognized as the
primary mechanism for determining ownership and property rights over knowledge, processes, innovations, inventions, and even naturally occurring phenom6
7
8
9

J.A. Ekpere., “Nigerian Copyright Law and National Development: Philosophical and Economic Paradigm for the Next Millennium” in J.O Asein and E.S. Nwauche, A Decade of
Copyright Law in Nigeria, Abuja: Nigerian Copyright Commission, 2002 at 67
Michael Crayford and John Waight, “Connections Indigenous Cultures and the Australian
National Maritime Museum”, Sydney: Australian National Maritime Museum, 2005 at 23
Rainforest Aboriginal Network,. “Julayinbul: Aboriginal Intellectual and Cultural Property Definitions, Ownership and Strategies for Protection” Rainforest Aboriginal Network
Cairns. 1993, at 65
Office of the United Nations High Commissioner For Human Rights “Indigenous peoples” Office of the United Nations High Commissioner of Human Rights, Geneva, 2007
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ena such as plants, animals and genetic material. This form of ownership is protected by states and promoted by the World Trade Organization (WTO)10 and
the World Intellectual Property Organization (WIPO). The intellectual property
rights (IPRs) regime and the worldview, in which it is based on, stand in stark
contrast to indigenous worldviews, whereby knowledge is created and owned
collectively, and the responsibility for the use and transfer of the knowledge is
collectively owned and guided by traditional laws and customs.11 What is often
overlooked by the wider society is the fact that, within indigenous societies,
there are already laws governing the use and transmission of their knowledge
systems that often do not have any formal recognition in the wider legal system.
These internal regimes have operated within indigenous communities since time
immemorial and have been developed from repeated practices, which are monitored and enforced by the elders, spiritual and community leaders. The international property rights regime, however, often fails to recognize indigenous
customary law.
There are therefore concerns that the intellectual property rights regime,
grounded in western concepts of individualism and innovation, does not have
the ability to protect the collective or perpetual interests of indigenous forms
of cultural expression.12 Hence the author examined these western concepts of
intellectual property rights regime by comparing the efficacy of copyright law,
trade secret, or sui generis rights to see how best they can protect indigenous
knowledge which are held as collective rights.
3. Traditional Knowledge and Indigenous Peoples
3.1 Concept of Knowledge
Knowledge refers to the sum of what has been perceived, either through a
theoretical data base or through practical experience, which leads to an in-depth
understanding of the issue at hand. Knowledge has always been a coveted possession, beginning in the Old Stone Age when mankind evolved. However, the
impact of technology and its importance was highlighted during and after World
War II. This resulted in the realization that certain types of knowledge require

10 Agreement Establishing the World Trade Organization, Marrakesh Declaration of 15
April, 1994. Available online at http://www.wto.org/english/docs_e/legal_e/legal_e.
htm#wtoagreement visited 18 January, 2012
11 The United Nations Permanent Forum on Indigenous Issues, at its Fifth Session, appointed
Mick Dodson, Member of the Forum, to prepare a study on customary laws pertaining to
indigenous traditional knowledge. This study was presented to the Permanent Forum at its
Sixth Session. See UNPFII (2007b).
12 United Nations., “State of The World’s Indigenous Peoples”, Department of Economic and
Social Affairs United Nations: Secretariat of the Permanent Forum on Indigenous Issues,
2009 at 75
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protection for the benefit of the greater good, thus leading to rights over such
knowledge13.
3.2 Traditional Knowledge
The term “traditional knowledge”14 refers to knowledge, possessed by indigenous people, in one or more societies and in one or more forms, including, but
not limited to, art, dance and music, medicines and folk remedies,15 folk culture,
biodiversity,16 knowledge and protection of plant varieties, handicrafts, designs
and literature.17 Traditional knowledge of biological diversity can be defined as
the ideas, reasoning, methodological processes, explanatory systems and technical procedures developed by ethnic groups and local communities relating to
the biodiversity of the environment they live in. This knowledge is collective in
nature and is held by such groups and communities as a birthright; it may be
written down or communicated between generations orally.18 Traditional knowledge is the information that people in a given community, based on experience
and adaptation to a local culture and environment, have developed over time,
and continue to develop. This knowledge is used to sustain the community and
its culture and to maintain the genetic resources necessary for the continued
survival of the community. Indigenous knowledge under intellectual property
law includes the information, practices, beliefs and philosophy that are unique
to each indigenous culture.

13 Srividhya Ragavan, “Protection of Traditional Knowledge”, 2 Minnesota Intellectual Propert
Review 1(2001); Available online at www.law.ou.edu/faculty/.../protection_of_traditional_
knowledge.pdf Visited 3rd January, 2012.
14 In the course of this research, the term Indigenous Knowledge and Traditional Knowledge
will be used interchangeable. Though, Article 8(J) of the Convention of Biological Diversity defines this term as “knowledge, innovations and practices of indigenous and local
communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity.” Convention on Biological Diversity, June 5, 1992, Art. 8, 31
I.L.M. 818, 825-826.
15 Medicines and folk remedies have a direct bearing on the product patent regime that
TRIPS stands for. Most of the countries that will be subject to the product patent regime
are economies that cannot and will not be able to afford the high prices for the drugs.
Where the folk medicines or knowledge about these plants are taken to be used in pharmaceutical research, it is argued that the people who first possessed this knowledge should
benefit in some form.
16 David Downes, How Intellectual Property Could Be a Tool to Protect Traditional Knowledge,
25 Columbia Journal of Environmental Law 253, 254-57 (2000)
17 Ibid., at 254-255
18 María del Pilar Pardo Fajardo, “Protection of Traditional Knowledge, Access and Benefit
Sharing, and Intellectual Property Rights: The Colombian Experience”, in Sophia Twarog
and Promila Kapoor, (eds) Protecting and Promoting Traditional Knowledge: Systems,
National Experiences and International, UN Conference on Trade and Development, United Nations: New York and Geneva, 2004 at 223
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Traditional knowledge, indigenous knowledge, traditional environmental
knowledge and local knowledge generally refer to the long-standing traditions
and practices of certain regional, indigenous, or local communities.19 Traditional
knowledge also encompasses the wisdom, knowledge, and teachings of these
communities. In many cases, traditional knowledge has been orally passed for
generations from person to person. Some forms of traditional knowledge are
expressed through stories, legends, folklore, rituals, songs, and even laws. Other
forms of traditional knowledge are expressed through different means.20
Traditional knowledge includes mental inventories of local biological
resources, animal breeds, and local plant, crop and tree species. It may include
such information as trees and plants that grow well together, and indicator
plants, such as plants that show the soil salinity or that are known to flower at the
beginning of the rains. It includes practices and technologies, such as seed treatment and storage methods and tools used for planting and harvesting. Traditional knowledge also encompasses belief systems that play a fundamental role in a
people’s livelihood, maintaining their health, and protecting and replenishing
the environment. Traditional knowledge is dynamic in nature and may include
experimentation in the integration of new plant or tree species obtained through
natural selection, budding and cross fertilisation into existing farming systems or
a traditional healer’s tests of new plant medicines. The term “traditional” used in
describing this knowledge does not imply that this knowledge is old or untechnical in nature, but “traditional based.” It is “traditional” because it is created in a
manner that reflects the traditions of the communities, therefore not relating to
the nature of the knowledge itself, but to the way in which that knowledge is created, preserved and disseminated.21 Traditional knowledge is collective in nature
and is often considered the property of the entire community, and not belonging
to any single individual within the community. It is transmitted through specific
cultural and traditional information exchange mechanisms, for example, maintained and transmitted orally through elders or specialists (breeders, healers,
etc.), and often to only a select few people within a community.22
Human communities have always generated, refined and passed on these
knowledge from generation to generation. Such “traditional” knowledge” is often
19 See, “Traditional knowledge” From Wikipedia, the Free Encyclopedia.
20 Acharya, Deepak and Shrivastava Anshu: Indigenous Herbal Medicines: Tribal Formulations and Traditional Herbal Practices, Aavishkar Publishers Distributor, Jaipur- India.
2008 at 440
21 Elements Of A Sui Generis System For The Protection Of Traditional Knowledge, World
Intellectual Property Organization, Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, 3rd session., 2002, WIPO/
GRTKF/IC/3/8
22 Hansen, Stephen and VanFleet, Justin., Traditional Knowledge and Intellectual Property:
A Handbook on Issues and Options for Traditional Knowledge Holders in Protecting their
Intellectual Property and Maintaining Biological Diversity., Washington, DC: American
Association for the Advancement of Science (AAAS), July 2003, at 3
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an important part of their cultural identities. Traditional knowledge has played,
and still plays, a vital role in the daily lives of the vast majority of people worldwide. Traditional knowledge is essential to the food security and health of millions of people in the developing world. In many countries, traditional medicines
provide the only affordable treatment available to poor people. In developing
countries, up to 80% of the population depend on traditional medicines to help
meet their healthcare needs.23 In addition, knowledge of the healing properties
of plants has been the source of many modern medicines.24
Intellectual property is a regulatory discipline that protects intellectual creations derived from human effort, work or skill that warrant legal recognition.
The creations of the human mind, unlike tangible objects, cannot be protected
against use simply by possession. Once the intellectual creation takes place, the
creator cannot control the use that others make of it. In other words, protecting
something in a way other than through the mere possession of an object is what
underlies the global concept of intellectual property rights.25
A number of cases relating to traditional knowledge have attracted international attention. As a result, the issue of traditional knowledge has been brought
to the fore of the general debate surrounding intellectual property.26 These cases
involve what is often referred to as “biopiracy”.27 The examples of turmeric, neem
23 WHO Fact Sheet No. 271, June 2002. Available online at www.who.int/medicines/organization/trm/factsheet271.doc or www.who.int/uv/publications/en/Intersunguide.pdf visited 11 January, 2012
24 Traditional Knowledge and Geographical Indications., Chapter 4 at 73 Available online at
www.iprcommission.org/papers/pdfs/final_report/ch4final.pdf Visited 11 January, 2012
25 María del Pilar Pardo Fajardo, op. cit., at 225
26 “Traditional Knowledge and Geographical Indications”. Chapter 4 at 75, 78. Available
online at www.iprcommission.org/papers/pdfs/final_report/ch4final.pdf Visited 11 January, 2012
27 Biopiracy There is no accepted definition of “biopiracy.” The Action Group on Erosion,
Technology and Concentration (ETC Group) defines it as “the appropriation of the knowledge and genetic resources of farming and indigenous communities by individuals or institutions seeking exclusive monopoly control (usually patents or plant breeders’ rights) over
these resources and knowledge.” The following have been described as “biopiracy”: (a) The
granting of ‘wrong’ patents. These are patents granted for inventions that are either not
novel or are not inventive having regard to traditional knowledge already in the public
domain. Such patents may be granted due either to oversights during the examination of
the patent or simply because the patent examiner did not have access to the knowledge.
This may be because it is written down but not accessible using the tools available to the
examiner, or because it is unwritten knowledge. A WIPO led initiative to document and
classify traditional knowledge seeks to address some of these problems. (b) The granting
of ‘right’ patents. Patents may be correctly granted according to national law on inventions
derived from a community’s traditional knowledge or genetic resources. It could be argued
this constitutes “biopiracy” on the following grounds: Patenting standards are too low. Patents are allowed, for instance, for inventions which amount to little more than discoveries.
Alternatively, the national patent regime (for example, as in the US) may not recognise
some forms of public disclosure of traditional knowledge as prior Art.4 Even if the patent
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and ayahuasca illustrate the issues that can arise when patent protection is granted to inventions relating to traditional knowledge which is already in the public
domain. In these cases, invalid patents were issued because the patent examiners
were not aware of the relevant traditional knowledge. In another example, a patent was granted on a plant species called Hoodia. Here, the issue was not whether the patent should or should not have been granted, but rather on whether
the local people known as the San, who had nurtured the traditional knowledge
underpinning the invention, were entitled to receive a fair share of any benefits
arising from commercialisation. Partly as a knowledge, and campaigning organisations are pressing in a multitude of fora for traditional knowledge to be better
protected. Such pressure has led, for example, to the creation of an Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore in WIPO28. The protection of traditional knowledge
and folklore is also being discussed within the framework of the CBD and in other international organisations such as UNCTAD, WHO, FAO and UNESCO.29
In addition, the Doha WTO Ministerial Declaration highlighted the need for
further work in the TRIPS30 Council on protecting traditional knowledge.31

28

29

30

31

represents a genuine invention, however defined, no arrangements may have been made to
obtain the prior informed consent (PIC) of the communities providing the knowledge or
resource, and for sharing the benefits of commercialisation to reward them appropriately
in accordance with the principles of the CBD. Bio-piracy” has been defined as the process
through which the rights of indigenous cultures to genetic resources and knowledge are
“erased and replaced for those who have exploited indigenous knowledge and biodiversity.
(See, Vandana Shiva, Afsar Jafri, Gitanjali Bedi, and Radha Holla-Bhar, The Enclosure and
Recovery of the Commons, Research Foundation for Science, Technology and Ecology, New
Delhi, 1997, p 31 in Carlos M Correa, “Traditional Knowledge and Intellectual Property: Issues and options surrounding the protection of traditional knowledge A Discussion
Paper” The Quaker United Nations Office (QUNO), Geneva, November 2001 at 7)
Convention Establishing the World Intellectual Property Organization (Signed at Stockholm on July 14, 1967 and as amended on 28 September, 1979). Available online at http://
www.wipo.int/treaties/en/convention/trtdocs_wo029.html Visited 20 January, 2012.
WIPO was established by the WIPO Convention in 1967 with a mandate from its Member
States to promote the protection of IP throughout the world through cooperation among
states and in collaboration with other international organizations. Its headquarters are in
Geneva, Switzerland.
For more information of the various ongoing debates, see for example “The State of the
Debate on TK ”, Background note prepared by the UNCTAD secretariat for the International Seminar on Systems for the Protection and Commercialisation of traditional knowledge,
in particular traditional medicines, 3-5 April 2002, New Delhi. Available online at http://
www.unctad.org/trade_env/test1/meetings/delhi/statedebateTK.doc visited 13 January,
2012
Agreement on Trade-Related Aspects of Intellectual Property Rights The TRIPS Agreement is Annex 1C of the Marrakesh Agreement Establishing the World Trade Organization, signed in Marrakesh, Morocco on 15 April 1994. Available online at http://www.wto.
org/english/tratop_e/trips_e/t_agm0_e.htm Visited 17 January, 2012
Paragraph 19 of Doha WTO Ministerial Declaration (WTO Document No. WT/MIN(01)/
DEC/1) adopted on 14 November, 2001, calls for the TRIPS Council to examine the issue
of protection of traditional knowledge
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3.3 Meaning of Indigenous Peoples in the context of Intellectual Property Law
There are several definitions for “indigenous people,” but it essentially refers
to people existing under relatively disadvantageous socio-economic conditions.
Their cohesiveness as communities damaged or threatened, and the integrity of
their cultures undermined.32 Typically, the following are characteristics of indigenous people. (a) They live in small societies and may not have access to formal
education. They are unaware of the worth of the knowledge they possess. Such
communities are often found in developing and underdeveloped countries where
there is a concentration of ethnocentric societies. (b) Most often, the knowledge in question will be known to the entire community and remains exclusively
within it. However, within the society, the knowledge is in the public domain. (c)
Occasionally, knowledge of a special skill or art is limited to a few members of
the community. (d) The knowledge and its components are normally required
for a regular lifestyle within the society. It is passed down through generations
while still retaining its original individuality. (e) Knowledge present in one form,
such as art, music, or folklore, can be developed into other forms more understandable to the rest of the world. However, these informal innovations do not
get formal recognition.33 (f) Indigenous people often believe that intellectual
property law is neither a necessary, nor a desirable, means of encouraging innovation within their communities. As a consequence, they are sometimes easily
willing to share this knowledge, which leads to its exploitation. This situation
gives raise to concern because, although the original holders have not acquired
any benefit, the exploiters have enormously benefited from the knowledge.34
Part II
In Part II, this paper examined the nature of traditional knowledge and the
purposes of their protection, the concept of cultural and intellectual property
rights of indigenous peoples, what sort of violations are suffered by these people
as considered under intellectual property rights regimes, what is considered to
be cultural and intellectual property rights, nature of violations and protection
of intellectual property rights of indigenous peoples which is basically the misappropriation of their traditional knowledge by individuals, groups and corporate
and folklore. Available online at http://www.wto.org/english/thewto_e/minist_e/min01_e/
mindecl_e.doc visited 13 January, 2012
32 James Anaya, indigenous Peoples in International Law 3 Oxford: Oxford University Press
1996
33 Anil Gupta, “Building Upon What Poor are Rich in: Honey Bee Network Linking Grassroots Innovations, Enterprise, Investments and Institution”, Available at http://csf.Colorado.edu/sristi/papers/building.html visited 3rd January, 2012
34 Naomi Roht-Arriaza, “Of Seeds and Shamans: The Appropriation of the Scientific and
Technical
Knowledge of Indigenous and Local Communities”, 17 Michigan Journal of International Law
919, 926 (1996)
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organisations and some governments for commercial reasons without recourse
to the original owners and at the end, the author offered an explanation of the
conditions under which indigenous or traditional knowledges can be lost.
4. Nature of Traditional Knowledge and the Purpose of Protection
The nature of the knowledge is also diverse: it covers, for example, literary,
artistic or scientific works, song, dance, medical treatments and practices and
agricultural technologies and techniques. Whilst a number of definitions for traditional knowledge and folklore have been put forward, there is no widely acceptable definition for either of them. It is not only the broad scope of traditional
knowledge that has confounded the debate so far. There is also some confusion
about exactly what is meant by “protection” and its purpose. It should certainly
not be equated directly with the use of the word “protection” in its intellectual
property sense. In its report on a series of fact-finding missions, WIPO35 sought
to summarise the concerns of indigenous knowledge holders as follows: (a) concern about the loss of their traditional life styles and of traditional knowledge,
and the reluctance of the younger members of the communities to carry forward
traditional practices; (b) concern about the lack of respect for traditional knowledge and holders of traditional knowledge; (c) concern about the misappropriation of traditional knowledge including use of traditional knowledge without
any benefit sharing, or use in a derogatory manner; (d) lack of recognition of the
need to preserve and promote the further use of traditional knowledge. Another
source more succinctly classified these and other possible reasons for protecting traditional knowledge as: (e) equity considerations the custodians of traditional knowledge should receive fair compensation if the traditional knowledge
leads to commercial gain; (f) conservation concerns the protection of traditional knowledge contributes to the wider objective of conserving the environment, biodiversity and sustainable agricultural practices; (g) preservation of traditional practices and culture protection of traditional knowledge would be used
to raise the profile of the knowledge and the people entrusted with it both within
and outside communities; (h) Prevention of appropriation by unauthorised parties or avoiding “biopiracy”; and (i) promotion of its use and its importance to
development.
5. Cultural and Intellectual Property Rights of Indigenous People
Copyright includes intellectual property rights of Indigenous Peoples which
protect their expression of information, ideas or other intangibles associated
with creative and artistic works, patents, trademarks, industrial design and trade
secrets. However, while this protects the individual creator for a limited period
35 WIPO., “Intellectual Property Needs and Expectations of Traditional Knowledge Holders”,
WIPO Report on Fact-Finding Missions 1998-1999, WIPO, Geneva (Publication Number
768E) (1999) Available online at www.wipo.int/globalissues/tk/report/final/index.html
visited 20 January, 2012
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of time, it does not protect the expression of cultural information, knowledge
or ideas which may have originated outside the time period protected by copyright law. These may also be owned and used collectively, for example, prayer,
dance, oral stories, images of ancestors, objects of material and traditional culture. Without copyright protection, the digitised forms of such information easily become vulnerable to misappropriation.36
Culturally, the African concept of copyright right is communalistic, socialistic and collectivistic long before colonisation some of the works that are now
eligible for copyright were actively practiced or performed. For example, weaving, pottery, sculpture, crafts arts, drama, music, dance, smithy, etc. There were
no copyright law to protect creators and innovators of these varieties of copyrightable works and if there existed had no impact on the society. This doubt is
expressed because of the total lack of economic motive or interest by the creators,
innovators and inventors of these works which are now protected by intellectual
property law. To the owners of such works, e.g musical or artistic, the product of
their labour was to provide happiness to the maximum number of people. It was
for entertainment and pleasure, it was socialistic rather then economic. This notwithstanding the gifts which the participants of such social gatherings poured
on singers, dancers, drummers whenever there were ceremonies for example,
marriages, naming, burial and harvests.37
Its noteworthy that Article 29 of The Declaration on the Rights of Indigenous
Peoples addresses Cultural and Intellectual Property rights, and states that:
Indigenous peoples have the right to own and control their cultural and intellectual property. They have the right to special measures to control and develop
their sciences, technologies, seeds, medicines, knowledge of flora and fauna, oral
traditions, designs, art and performances.38
6. Violations of Indigenous Peoples’ Right of Intellectual Property
A broad range of abuses inflicted on indigenous people’s intellectual property
rights can be viewed as violations of their right to be informed. Among these
are the following: unauthorized use of tribal names. For example, an automobile
manufacturer has name one of its trucks “Cherokee.” Also, the words “Hopi”
and “Zuni” have been incorporated into trademarks without permission from
36 Jennifer Hobson, “Copyright, Licensing And Indigenous Rights in a Digital World” MAI
Review, 2009, 3, Library Workshop 7 at 4. Available online at http://www.review.mai.ac.nz
visited 20th January, 2012
37 Yusuf Aboki., “Economic and Cultural Bases for Copyright Protection in Nigeria” in J.O
Asein and E.S. Nwauche, A Decade of Copyright Law in Nigeria, Abuja: Nigerian Copyright Commission, 2002 at 84-85
38 UN., United Nations Declaration on the Rights of Indigenous Peoples Resolution adopted
by the General Assembly 61/295. 107th plenary meeting 13 September 2007 Available
online at www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf Visited 5th January,
2012
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the tribes concerned. Unauthorized commercialization of indigenous peoples
knowledge, seeds, and plants, and extraction of their own biogenetic material
without their informed consent.39
This can be regarded as a form of piracy, and in the case of biogenetic resources, is nowadays being referred to as “biopiracy.” Others are public disclosure and
use of secret knowledge, images, and other sensitive information. This is commonly practiced by museums. For example, an Australian anthropologist wrote
a book containing information divulged in confidence by tribal elders. Filming
and taking photographs without permission. Video images of indigenous peoples are sometimes used for commercial purposes, such as advertising by companies like Shell and American Express. Whether this is inherently exploitative
is for indigenous peoples themselves to decide and may depend on the context.
Advertising aimed at attracting foreign tourists to a country sometimes depicts
indigenous people; for example, Australia, Canada, the United States, Indonesia,
and many Latin American countries have featured indigenous people in tourism promotion literature. Guatemala has used photographs of Mayan people and
their arts and crafts to attract tourists in spite of the fact that these people have
often suffered brutal repression at the hands of Guatemalan governments over
many years.40
7. Protecting Traditional Knowledge
Several arguments on the pros and cons of protecting traditional knowledge
within the prevailing regime of intellectual property laws have been raised.41
These arguments have essentially been either moralistic or emotive in nature.
The moralistic arguments focus on the western impression that every person
has a moral right to control the product of his or her labour or creativity.42 The
39 D.A. Posey and G. Dutfield., “Beyond Intellectual Property: Toward Traditional Resource
Rights for Indigenous Peoples and Local Communities”, Ottawa ON: International Development Research Centre 1996, Ch. 4 at 39
40 Ibid
41 The perception of intellectual property is different in the West, which has a more capitalist orientation than developing countries, and believes in the preservation of intellectual property with the idea that it will benefit the public later. The societies that hold
this knowledge strongly believe in sharing knowledge and consider it a part of the public
domain. See also Ruth L. Gana, Prospects for Developing Countries Under the TRIPS Agreement, 29 Vanderbilt Journal of Transnational Law 735, 757 (1996) (Ms. Gana states that the
developing countries have remained in the periphery and that the relationship between
the developing countries and the West has been one of deep mistrust with the developed
world). However, both of these articles point out that the developing and least-developed
nations were not ready to shoulder the responsibilities of the Western world while crying
for benefits from the Western world in return for colonialism. Carlos M. Correa, Intellectual Property, The WTO and Developing Countries: The TRIPS Agreement and Policy
Options 3-4 (Third World Network 2000). Discussing the factors that lead to the mistrust
between the developing countries and the West)
42 Professor Downes states that based upon the moralistic argument intellectual property
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developing countries have argued that their traditional knowledge has been the
basis for the research leading to high-priced inventions, the benefit of which is
reaped by developed nations.43 Interestingly, the core of the western moralistic
theory focuses on providing limited incentives to private inventors in exchange
for creativity that benefits the greater public good.44 In any case, the intellectual
property laws have developed into a technical, rather than a moralistic, area of
law. The emotive arguments have focused on the economic realities of the developing countries, with both developed and developing nations accusing the other
of pirating information.45
Incidents have occurred which developing countries describe as unauthorized appropriation of their knowledge.46 These countries find this appalling,
especially since most of such indigenous people are living in conditions devoid
of human rights, which the UN Charter regards as a condition for living with
human dignity. These incidents are often viewed in the developing counties as
instances where third parties steal information to expand their own industries
and increase profit margins. That the developed nations are aware that if the
holders were given even a portion of the profits, it would greatly improve their

43

44
45

46

rights are a balance between private benefit and public good, and that in the case of traditional knowledge the clear calculation to determine whether there has been inequality is
not easy. David Downes, How Intellectual Property Could Be a Tool to Protect Traditional
Knowledge, 25 Columbia Journal of Environmental Law (2000) at 261-64. See also Lakshmi Sarma, “ Piracy: Twentieth Century Imperialism in the Form of International Agreements”, 13 Temple International and Comparative Law Journal 107 (1999)
A strong case has been made that compensation should be received for traditional biocultural knowledge due to the value created and time saved in identifying plants used in
medicine or by cultivating specific crop varieties obtained through the labour and time
invested in selecting, nurturing, conserving, and improving traditional varieties over a
long period of time. Professor Jacoby argues that traditional biocultural knowledge not
only guides researchers, but also provides them with unique sources and materials. He also
points out that several companies in the United States currently take ethno-botanical data
as part of their research. Craig D. Jacoby & Charles Weiss, “Recognizing Property Rights
in Traditional Biocultural Contribution”, 16 Stanford Environmental Law Journal 74, 75-81
(1997), at 85.
James Boyle, Shamans, Software, and Spleens: Law and the Construction of the Information Society 124 (1996)
The developing countries felt their traditional knowledge has been pirated by the developed nations while the developed nations accused the developing countries of pirating
their intellectual property. David Downes, How Intellectual Property Could Be a Tool to
Protect Traditional Knowledge, 25 Columbia Journal of Environmental Law (2000) at 26164
Many LDCs view the use of their biocultural contributions to biotechnology companies in
developed countries to create commercial products as an example of the traditional colonial paradigm of exchanging their natural resources for manufactured goods. (detailing
the general sentiments of these people). See Craig D. Jacoby & Charles Weiss, “Recognizing Property Rights in Traditional Biocultural Contributions”, 16 Stanford Environmental
Law Journal 74, 75-81 (1997), at 74 (discussing the various bio-cultural knowledge that has
been misused by the West).
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living conditions, only enhances the feelings of bitterness. This has led the indigenous people to organize themselves to protect their knowledge and resources
by various means.
8. Values and Importance Attached to Traditional Resources and
Knowledge
“Traditional resources include plants, animals, and other material objects
that may have sacred, ceremonial, heritage, or esthetic qualities. “Property”
of indigenous peoples frequently has intangible, spiritual manifestations, and,
although worthy of protection, can belong to no human being. Privatization or
commoditization of their resources is not only foreign but incomprehensible
or even unthinkable. Nonetheless, indigenous and traditional communities are
increasingly involved in market economies and, like it or not, are seeing an evergrowing number of their resources traded in those markets. Traditional resources is an integrated rights concept that recognizes the inextricable link between
cultural and biological diversity and sees no contradiction between the human
rights of indigenous and local communities, including the right to development
and environmental conservation. Indeed, they are mutually supportive since the
destiny of traditional peoples largely determines, and is determined by, the state
of the world’s biological diversity. Traditional resources include overlapping and
mutually supporting bundles of rights.47
It is probably impossible to estimate the full market value of traditional
knowledge, but it is certainly enormous and may increase as advances in biotechnology broaden the range of life forms containing attributes with commercial applications. By one estimate, though old, the market value of plant-based
medicines alone (many of which were used first by indigenous peoples) sold in
developed countries amounted to $43 billion in 1985.48 However, only a tiny proportion of this (much less than 1 percent) has ever been returned to the source
communities.49 In a recent report which stated that of the 119 developed from
higher plants and on the world market today, it is estimated that 74% was discovered from a pool of traditional herbal medicines. In 1990 Posey estimated that
the annual world market for medicine derived from medicinal plants discovered
from indigenous people amounted to USD $43 billion. A report prepared by the
Rural Advancement Fund International (RAFI) estimated that at the beginning
of the 1990s, worldwide sales of pharmaceuticals amounted to more than USD
$130 million annually. African countries and their traditional peoples have con47 D.A. Posey and G. Dutfield., op. cit. Ch. 9 at 80
48 Ibid.,, Ch. 3 at 32 See also P.P. Principe, “Valuing the Biodiversity of Medicinal Plants. In
Akerele, O.; Heywood, V.; Synge, H., (eds)., The Conservation of Medicinal Plants Cambridge: Cambridge University, 1989 at 79-124
49 D.A. Posey, Intellectual Property Rights and Just Compensation for Indigenous Peoples.
Anthropology Today, 6(4), 1990 at 13–16
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tributed significantly to global drugs industry. 20 plants species from the tropics
generated about USD $4 billion to the United States economy.50
Modern agricultural practices depend upon crop species with characteristics
of productivity and disease resistance that can only be maintained and improved
with the continuous input of new germplasm. Most of this new germplasm
comes from landraces (or folk varieties) bred and conserved by traditional communities over millennia. Agriculture also benefits from plant-based pesticides
some of which may first have been used by traditional communities, indigenous
and other traditional cultivators subsidize modern agriculture but receive no
payment in return except, perhaps, for small payments from local people who
agree to supply seeds and other samples to outside organizations. Again the
pharmaceutical industry continues to investigate (and confirm) the efficacy of
many medicines and toxins used by indigenous peoples. Other industries manufacturing personal care products, foods, and industrial oils also benefit from the
knowledge and resources of indigenous peoples. However, few companies making such products have shown concern to the fact that traditional knowledge is
sometimes lost and resources disappear when land is converted, sometimes to
produce more raw materials for these same companies.
It is noteworthy that personal care and food industries have both led and
responded to a rise in consumer interest in “natural” products and ethically
sound harvesting practices. As a result, a number of companies and non-profit organizations have begun to work with indigenous communities to acquire
information leading to the development of new products and to create socially
and environmentally sound strategies for acquiring raw materials.
However, on occasion companies obtain knowledge and biological material by deception for example, by sending employees to communities who do
not admit that their purpose is to search for knowledge or biological resources
that will be of financial benefit to their company. Traditional knowledge produces more than commercial benefits for others. For example, academics and
scientists rarely become rich by recording traditional knowledge, yet their academic careers may be enhanced considerably by doing such research in terms of
improvements in both their status and their salaries.51

50 J. Mugabe, P. Kameri- Mbote and D. Mutta, Intellectual Property Protection: Towards a New
International Regime, IELRC Working Paper, 2001-5 Geneva: International Environmental
Law Research centre, 2001 at 3 Available online at www.ielrc.org/content/w0105.pdf visited 10 January, 2012
51 D.A. Posey and G. Dutfieldm, op. cit.
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9. Conditions for the Loss of Traditional Knowledge: Public Domain and
Publication of Findings
9.1 Public Domain
When the knowledge of a traditional community is passed on to an outsider
who subsequently publishes it, it becomes difficult for the community to control how the knowledge is used and who else receives it, because it falls into the
public domain (it is not secret or protected by law and can be used freely by
anyone, including companies that find the knowledge useful and valuable). Even
though most visitors to communities are probably not interested in commercially exploiting traditional knowledge, they may unwittingly or deliberately pass
on information to people who are. Results of academic research may be passed
on through publication or by contributing to a germplasm collection.
Literary and artistic works based upon, derived from or inspired by traditional culture or folklore may incorporate new elements or expressions. Hence
these works may be “new” works with a living and identifiable creator, or creators. Such contemporary works may include a new interpretation, arrangement,
adaptation or collection of pre-existing cultural heritage that is in the public
domain. Traditional culture or folklore may also be “repackaged” in digital formats, or restoration and colorization. Contemporary and tradition based expressions and works of traditional culture are generally protected under existing
copyright law, a form of intellectual property law, as they are sufficiently original
to be regarded as “new” upon publication. Once the intellectual property rights
afforded to these new works of traditional knowledge expire, they fall into the
public domain.52
The public domain, as defined in the context of intellectual property rights, is
not a concept recognised by indigenous peoples. As much of traditional knowledge has never been protected under intellectual property rights, they cannot
be said to have entered any public domain. On this point the Tulalip Tribes of
Washington state has commented that”...open sharing does not automatically
confer a right to use the knowledge (of indigenous people)... traditional cultural
expressions are not in the public domain because indigenous peoples have failed
to take the steps necessary to protect the knowledge in the Western intellectual
property system, but from a failure of governments and citizens to recognise and
respect the customary laws regulating their use”.53
9.2 Publication
Academic researchers are expected to publish their research findings, and
companies have been able to acquire useful information by reading these research
52 Graber, Christoph Beat; and Mira Burri Nenova, “Intellectual Property and Traditional
Cultural Expressions in a Digital Environment”, Edward Elgar Publishing. 2008 at 174
53 Ibid
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reports. In fact, academic literature is commonly consulted by industry researchers, and valuable knowledge (such as ethnobotanical information) can quietly
become part of the research and development efforts of commercial enterprises.
The drug company, Merck, for example, decided to investigate the commercial
potential of a tree bark extract used in hunting by the Urueu-Wau-Wau of Brazil
after learning about the plant and its characteristics from a magazine article.54
An even better known example is that of the rosy periwinkle (Catharanthus
roseus), which had been used for centuries as a treatment for diabetes by several
indigenous peoples around the world. Research into this plant began following
a literature search by a US drug company (Eli Lilley) and a Canadian university.
This then led to the discovery of two compounds, vinblastine and vincristine,
which have since been used to treat certain cancers. Another common outcome
of publication is that even though the book or research report resulted from
information provided freely by indigenous people, the researcher, writer, publishing company, or sponsor of the research claims copyright. Government or
university sponsors often justify holding copyright because public funds were
used to support the research project. For example, a project funded by the European Union to survey the ethnobotany of the Topnaar people of Namibia resulted
not only in the export of medicinal plants by the researchers but also in the claim
by the European Commission that it owned all research results.55 Although plant
samples were deposited in Namibia’s national herbarium and research results
were passed on to the Namibian authorities, these are more likely to benefit the
Namibian government than the people whose cooperation made the project successful.56
Failure to acknowledge indigenous sources is an issue of which some indigenous peoples have become aware. For example, the New Zealand government
published and claimed copyright for two documents on Maori resource management without acknowledging the many Maori informants.57 Sometimes such
problems can be solved easily by making local people principal or co-authors
of papers and books, or co-producers of films and videos. Warning readers of
their obligations may be somewhat effective in guaranteeing the proper use of
54 J.W. Jacobs, Petroski, C.; Friedman, P.A.; Simpson, E. “Characterization of the Anticoagulant Activities from a Brazilian Arrow Poison”, Thrombosis and Haemostasis, 63(1), 31–35.
(1990) and L. McIntyre, “Last days of Eden”, National Geographic, 174(6), 800–817, (1989)
55 A.B. Cunningham, Conservation, knowledge and new natural products development:
partnership or privacy? Paper Presented at the Workshop on Intellectual Property Rights
and Indigenous Knowledge, 5–10 October 1993, Granlibakken, Lake Tahoe, CA, USA.
National Science Foundation, Society for Applied Anthropology, and American Association for the Advancement of Science, Washington, DC, USA. (1993)
56 Ibid
57 A.T.P., Mead, “Delivering Good Services to the Public Without Compromising the Cultural and Intellectual Property Rights of Indigenous Peoples: the Economics of Customary Knowledge”, New Zealand Institute of Public Administration Research Papers, 10(3),
31–34. (1993)
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published material. For example, in a Ciba Foundation publication, the authors
58
inform readers that the information contained in their article was authorized
and freely given by indigenous leaders. In the paper’s opening paragraph, readers are advised that by reading the paper they are ethically and morally bound to
respect the source of the information and to share any benefits, economic or otherwise, with the indigenous community. Although such a warning may not have
legal force in some countries, it nonetheless carries a universal force of moral and
ethical standards and obligations. Another possibility is defensive publication,
which is a means of blocking patenting59.
Part III
This is the focal point of this article as it will examine the different Intellectual Property Rights regime to see how best the Indigenous Knowledge can
be protected considering the fact that prevailing intellectual property regimes
protect the right of the individual authors as against the collective rights of traditional knowledge holders under indigenous customary law. Among the issues
to be considered are copyright law, trade secrets and sui generis rights and to
consider the one that is more efficacious in protecting indigenous or traditional
knowledge. The author paid deep attention in terms to definitions of theoretical
concepts, facts, case studies, examples, arguments and analysis to this part.
10. Copyright
The term copyright60 like most legal concept is a complex phenomenon
which has defied an all embracing, comprehensive and universally acceptable definition. Copyright is depicted as a right of action given to the proprietor of certain sort of “works” to prevent certain acts, to vary according to the
sort of work, but which always centre around reproducing the work and (where
58 E. Elisabetsky, & D.A. Posey, “Ethnopharmacological Search for Antiviral Compounds:
Treatment of Gastrointestinal Disorders by kayapó Medical Specialists”, In Ethnobotany
and the Search for New Drugs, Chichester, UK: John Wiley and Sons, Symposium 185, 1994
at 77–94
59 Ibid
60 Copyright law is a branch of that part of Intellectual Property Law which deals with the
right of Intellectual Creators. Such rights are respected by the laws of different nations and
international law. The reason for this respect is that the rights of creators are the need to
stimulate and forester the creativity of men and women and the need to make the result
of that creativity available by disseminating it on the widest possible scale. The essence of
copyright is that this branch of law grants authors and other creators of works of the mind
(literature, music, art) certain rights to control, for a limited time, certain uses made of
their works. Protecting the rights of these creators is not only fair and just, it also encourages creative activity. (See Shahid Alikhan “International Dimensions of Copy Right
Protection-The Global Perspective”, in E.E. Uvieghara (ed) Essays on Copyright Law and
Administration In Nigeria, Ibadan: Y-Books, 1992 at 15
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applicable) “performing” the work in public.61 Copyright is the exclusive right
belonging to the owners of certain works which qualify for protection within
a limited number of years under copyright to reproduce, communicate to the
public or broadcast, adapt, or translate the whole work or substantial part of
the work wither in its original form or in any other form recognisably derivable from the original, except for certain limited purpose.62 Works protected by
copyright include: literary works; musical works; artistic works; cinematograph
films; sound recording and broadcasts and by legal implication, the translation,
adaptation or new versions or arrangements of any of the above works attract
distinct copyright protection.63
Copyright vests the right of authorship in the creator of a work and enables
him to prevent the misuse of his work.64 Whether protection of traditional or
indigenous knowledge should take the sacredness of the art and other factors
into consideration is another issue to be decided. On the one hand, this may be
very desirable theoretically however; this has the danger of making the issue very
subjective.65
Copyright can be used to protect the artistic manifestations of Traditional
Knowledge holders, especially artists who belong to indigenous and native communities, against unauthorised reproduction and exploitation. It could include
works such as: literary works, for example tales, legends and myths, traditions,
poems; theatrical works; pictorial works; textile works, fabrics, garments, textile
compositions, tapestries, carpets; musical works; and, three-dimensional works,
like pottery and ceramics, sculptures, wood and stone carvings, artifacts of various kinds. Related rights to copyright, such as performing rights, could be used
for the protection of the performances of singers and dancers and presentations
of stage plays, puppet shows and other comparable performances.66
61 J.O Asein and E.S. Nwauche, op. cit., at 89
62 Ibid., at 90-91
63 Peter. A. Ocheme, The Law and Practice of Copyright in Nigeria., Zaria: Ahmedu Bello
University, 2000, at 44
64 See the Berne Convention for the Protection of Literary and Artistic Works, Paris Text,
1971
65 J. Anaya, “Indigenous Peoples in International Law” 3 Oxford: Oxford University Press
1996. In surveys conducted it has been revealed that the existing protection of traditional
knowledge and folklore, a number of countries have provided further examples of how
IP tools have been utilised to promote and protect traditional knowledge and folklore.
These include the use of copyright protection in Canada to protect tradition-based creations including masks, totem poles and sound recordings of Aboriginal artists; the use
of industrial designs to protect the external appearance of articles such as head dresses
and carpets in Kazakhstan and the use of geographical indications to protect traditional
products such as liquors, sauces and teas in Venezuela and Vietnam. (Traditional Knowledge and Geographical Indications., Chapter 4 at 79. Available online at www.iprcommission.org/papers/pdfs/final_report/ch4final.pdf Visited 11 January, 2012)
66 Carlos M Correa, “Traditional Knowledge and Intellectual Property: Issues and Options
Surrounding the Protection of Traditional Knowledge, A Discussion Paper” The Quaker
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On the contrary, copyright is also inadequate to protect arts of the indigenous
people.67 For example, in a dance, the performer has a style manifested in several
ways but as a sequential unique style over several performances.68 Where the
dance is removed from the main theme and song, and incorporated, for example, into western music, there is no protection if the dance was copied without
permission, as the dance will be deemed to be in the public domain. Similarly,
where a tribal painting is copied with minor modifications, the indigenous tribes
will have no rights under copyright law. The copy can depicts a subject in a different manner, thereby conveying a meaning different from what was intended.
In the long run, such activity will dilute the tribal customs. So far, the courts have
tended to deviate from established principles to decide such cases. Alternatively,
they choose to carve out an exception to afford protection especially where the
modus does not fall strictly within the definition of copyright violation but there
is a clear violation of the rights of the indigenous people. Some cases are settled
outside courts; for example, in 1989, John Bulun, an aboriginal artist, discovered
some of his paintings were reproduced on T-shirts without permission. He sued
for copyright violation.69 The court was considering the possibility of breach of
confidence when the company withdrew the T-shirts from sale and decided to
settle the dispute. This resulted in other artists suing the same company, which
proved the extent of violation. There is also a strong possibility that the artists
did not go to court earlier as they were not aware of their rights over the art. 70
The decision in Yumbulul v. Reserve Bank of Australia,71 is another case demonstrating the inadequacy of copyright law. The court considered customary
rights. However, the decision was eventually based on a very technical interpretation of the prevailing western intellectual property law. The decision exhibited
a lack of appreciation of subtle, but apparent, forms of exploitations. In some
cases the court seems to have struggled to bridge the differences between the two
systems.72 Professor Long argues that fixation and identification of the author are
the concerns preventing the use of copyright law for protecting folk material.73
She concludes that fixation is not a mandatory requirement under TRIPS, and
highlights the “work for hire” concept as evidence that the standards in modern
United Nations Office (QUNO), Geneva, November 2001, at 11
67 Michael Blankley, Milpurrurru & Ors v. Indofarm &Ors: Protecting Expressions of Aboriginal Folklore Under Copyright Law, E Law, Vol. 2, NO. 1, (April 1995) (arguing that copyright laws cannot protect designs that have been around for several hundreds of years and
can therefore be considered as a part of the prior art).
68 Dieter Dambiec, The Indigenous People’s Folklore and Copyright Law , Available online at
http://ozemail.com.au visited 10 January, 2012
69 Bulun Bulun v. Nejalm Pty Ltd, Golvan, E.I.P.R. 346 (1992)
70 Carlos M Correa, op. cit.
71 Yumbulul v. Reserve Bank of Australia, 21 I.P.R. 481 (1991)
72 Milpurrurru v. Indofurn Pty. Ltd., 30 I.P.R. 209 (1994)
73 Doris Estelle Long, The Impact of Foreign Investment on Indigenous Culture: An Intellectual
Property
Perspective, 23 N.C. J. Int’l L. & Com. Reg. 229 (1998)
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copyright law have expanded the strict definition of an author. Copyrights can
still be easily infringed expanded definition of author. However, this will be a
beginning and is infinitely better than no protection at all. The issue whether this
can be a permanent solution is arguable because ... in addition to fixation and
identification of the author, copyright law requires “originality,” which will not
protect folk art as it will fall within public domain.74
Another argument of its inadequacy to protect indigenous knowledge is that
copyright cannot be vested over the entire tribe or community as the law does
not recognize communal ownership of copyright.75 Lastly, copyright will not recognize any form of perpetual protection that is needed to protect the originality
of the folk materials. One option is to consider and give primacy to customary rights. Certainly this should be considered in a dispute involving indigenous
people. Interestingly, customary laws distribute rights fairly within the community. Ownership of designs or imagery is vested in the clan, and the right to use
or make and sell a work or create a facet of the work is vested within certain
members of the clan. These rights can only be inherited or gained by reputation.
The Maori society in New Zealand is one example of a society that managed
property through customary rights.76
A copyright is born and is the object of protection by legal channels from the
moment that the creation of the human mind materializes; in other words, as
long as a set of ideas that constitutes a creation is not produced in a way that can
be perceived by the senses, the right that its creator has over the produced work
does not exist.77
Indigenous knowledge can be protected by copyright as long as it is brought
into being in a tangible manner, and this depends on the strategy adopted by the
community interested in
protecting its intellectual creations. This system of protection forces others to
comply with some of the formalities of western culture. Indigenous, Afro-American or peasant communities can protect their interests and prevent third parties
from making unauthorized use of traditional knowledge by means of:; A copyright protection system, forcing the usurper of the knowledge to acknowledge
the author; and/or use of another type of tool that enables traditional knowledge
74 Srividhya Ragavan., op. cit. at 1-19
75 Michael Blankley, op. cit.
76 L.M. Moran, Intellectual Property Law Protection for Traditional and Sacred “Folklife
Expressions”—Will Remedies Become Available to Cultural Authors and Communities?, 6
University of Balt Intellectual Property Law Journal 99 (1998)
77 María del Pilar Pardo Fajardo, “Protection of Traditional Knowledge, Access and Benefit
Sharing, and Intellectual Property Rights: The Colombian Experience”, in Sophia Twarog
and Promila Kapoor, (eds) Protecting and Promoting Traditional Knowledge: Systems,
National Experiences and International, UN Conference on Trade and Development, United Nations: New York and Geneva, 2004 at 226
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to be used, sold and/or released into the market and be available for transactions.
Another element that is important to keep in mind is that traditional knowledge is held collectively and there is no clear uniquely identifiable titleholder
for whom the copyright system may be used as a property protection system.
For this method to be used, it is necessary for the community to establish a legal
entity to protect the interests of each individual member of the community,78 and
this is legally impossible in a regime that advocates collective ownership.
11. Trade Secrets
Trade secrets protect undisclosed knowledge through secrecy and access
agreements, which may also involve paying royalties to knowledge holders for
access to and the use of their knowledge. Three elements are required for knowledge to be classified as a trade secret.79 The knowledge: must have commercial
value, must not be in the public domain, and is subject to reasonable efforts to
maintain secrecy. Traditional knowledge that is maintained within a community
could be considered a trade secret. But once the knowledge is diffused to the
public, this option no longer exists. A trade secret is only enforceable as long
as it remains a secret. Trade secrets have no legal protection except in cases of
“breach of confidence and other acts contrary to honest commercial practices.”80
This means that one must be able to prove some form of malicious intent on the
part of a contracting party as the cause for a trade secret’s diffusion to the public
in order to be compensated for the loss of secrecy. Trade secrets are commonly
combined with contractual agreements.81 This is a way to profit from royalty
payments for the use of knowledge.82 If a trade secret happens to enter the public domain, contractual royalty payment agreements may still remain in effect
throughout the life of the agreement. It is important to note that knowledge that
is considered a trade secret can be used by anyone if the knowledge leaks into
78 Ibid
79 Hansen, Stephen and VanFleet, Justin. (eds), Traditional Knowledge and Intellectual Property: A Handbook on Issues and Options for Traditional Knowledge Holders in Protecting
their Intellectual Property and Maintaining Biological Diversity., Washington, DC: American Association for the Advancement of Science (AAAS), July 2003, at 18-19
80 Trading Into the Future: The Introduction to the WTO, Intellectual Property Protection and
Enforcement, World Trade Organization, August 2002. Available at: http://www.wto.org/
english/thewto_e/whatis_e/tif_e/agrm6_e.htm visited 12 January, 2012
81 Trade Secrets are protected under Article 39 of the Agreement on Trade Related Aspects of
Intellectual Property (TRIPs)
82 Note the distinction between Trade Secrete and Trade Mark A trade mark is ‘a sign used, or
intended to be used, to distinguish goods or services dealt with or provided in the course
of trade by a person from goods or services so dealt with or provided by any other person.
A sign includes ‘any letter, word, name, signature, numeral, device, brand, heading, label,
ticket, aspect of packaging, shape, (See Terri Janke and Robynne Quiggin, Indigenous Cultural and Intellectual Property and Customary Law, Background Paper 12 at 475) (See also
Janke, Looking Out For Culture: Introduction to Indigenous Arts and Culture and Copyright,
Trademarks and Designs, Workshop Paper (Sydney, 2004) at 14)
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the public domain, and is independently discovered by another individual, or
reverse engineered. It is difficult to protect trade secrets against misappropriation due to lack of legal entitlement to the bearer of the secret. When applied to
indigenous knowledge belonging to a community, the community must make
a reasonable effort to maintain the secrecy of the knowledge. If there is no reasonable effort to maintain the indigenous knowledge’s secrecy, then trade secret
protection is not applicable to the indigenous knowledge.83
The knowledge or know-how of an individual or the whole community
might be protected as a trade secret as long as the information has commercial
value and provides a competitive advantage, whether or not the community itself
wishes to profit from it.84 If a company obtains such information by illicit means,
legal action may be used to force the company to share its profits.85 Conceivably,
a considerable amount of indigenous peoples’ knowledge could be protected
as trade secrets. Restricting access to their territories and exchanging information with outsiders through agreements that secure confidentiality or economic
benefits would be an appropriate means to this end. Trade secret law can be
used to facilitate the drafting of contracts with companies that oblige “recipients
to obtain regular patent protection and to share royalties”. Though it has been
argued that knowledge shared by all members of a community may not qualify
as a trade secret, but “if a shaman or other individual has exclusive access to
information because of his status in the group, that individual or the indigenous
group together probably has a trade secret”.86
Trade secret law is possibly the best form of protection for the indigenous
knowledge amongst the prevailing regimes of intellectual property rights. A
trade secret can consist of any pattern, device, compilation, method, technique,
83 Hansen, Stephen and VanFleet, Justin., op. cit.
84 D.A. Posey and G. Dutfield., op. cit. Ch. 8 at 71
85 M.A. Gollin, “An Intellectual Property Rights Framework For Biodiversity Prospecting”.
In W.V. Reid, S.A. Laird, C.A. Meyer, R. Gamez, A. Sittenfeld, D.H. Janzen, M.A. Gollin,
C. Juma, (ed.), Biodiversity Prospecting: Using Genetic Resources for Sustainable Development. World Resources Institute, Washington, DC, USA; Instituto Nacional de Biodiversidad, San José, Costa Rica; Rainforest Alliance, New York, NY, USA; African Centre for
Technology Studies, Nairobi, Kenya,1993 at 164
86 J.R. Axt., M.L. Corn, M. Lee, D.M. Ackerman, “Biotechnology, Indigenous Peoples and
Intellectual Property Rights”. Congressional Research Service, Library of Congress, Washington, DC, USA. 1993. The world may be experiencing mass extinction of species. There
is now an increase in biodiversity prospecting, but concerns are being expressed that indigenous peoples should be involved in the selection of species for collection. Some such
arrangements have been implemented by the Instituto Nacional de Biodiversidad of Costa
Rica, the National Cancer Institute, and Shaman Pharmaceuticals, but a debate is emerging
over indigenous peoples’ rights and their possible entitlement to protection of their knowledge under IPR laws. The authors suggest that the most promising avenues for compensating indigenous peoples while promoting biodiversity conservation are not through IPR,
but through contracts between such peoples and companies and research organizations.
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or process that gives a competitive advantage.87 In corporate terms, even items
or data such as customer lists, financial information, recipes for food or beverage products, and technical subject matter of a patent, marketing procedures,
or a professional questionnaire can be protected by trade secrets. For example,
trade secrets can vest an implied duty on a photographer not to sell or exhibit
copies of a photograph without the consent of the photographed.88 Trade secrets
are also the best form of intellectual property rights for protecting any kind of
undisclosed information. The object is to lawfully prevent information (which is
a secret having commercial value) within the control of a person from being disclosed to, acquired by, or used by others without consent, in a manner contrary
to honest commercial practices.89
The first step towards trade secret protection of the knowledge of indigenous
people is the realization of its value by the holders. The awareness of the rights
and long term benefits that will be gained if protected as a trade secret is also
essential. Normally, knowledge limited to and secured by an identifiable number
of people is subject to trade secret protection provided there is a clear intention
to treat it as a secret. Corporate trade secrets have been protected by well-drafted agreements with specific employees in a department, or the entire company
may have knowledge of the confidential information. There are instances where
indigenous people have also tried to adopt the same strategy. For example, a
small tribe in Peru adopted this methodology to protect its property from the
California based Shaman Pharmaceuticals Inc. Shaman is a company based in
San Francisco. It focuses on isolating bioactive compounds from tropical plants
having a history of medicinal use. The company’s research team collects information on the use of plant medicines to treat various illnesses. Shaman, as a
part of its program, approached a particular tribe in Peru. The tribe or community demanded that they enter into an agreement with the company to get short
and long-term benefits. The terms in the agreement addresses reciprocity from
the company to the tribe in three stages. The short-term reciprocity addresses
immediate needs of the community, like public health, forest conservation, and
medical care. The medium-term reciprocity consists of benefits not immediately
apparent, but nonetheless provides benefits before profit sharing might. These
include providing equipment, books, and other resources. The long-term reciprocity involves returning a portion of the profits to the indigenous communities
once a commercial product is realized.90 However, the company does not share
87 Emphasis Mine
88 G. Lakotia, Trade Secret Laws: Do We Need Them in India A Comparative Analysis., Available online at http://www.iprlawindia.org/law/contents/…ts/Articles/trade_sec_laws_glakhotia.htm Visited 10 January, 2012
89 Ibid
90 Donald E. Bierer, Thomas J. Carlson, and Steven R. King, “Shaman Pharmaceuticals:
Integrating Indigenous Knowledge, Tropical Medicinal Plants, Medicine, Modern Science and Reciprocity into a Novel Drug Discovery Approach”, Available online at http://
www.netsci.org/science/special/feature11.html visited 10 January, 2012
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the patents or part of the proceeds from the patents with the indigenous people who provided the initial material. Long-term benefits will accrue in absolute
terms only from intellectual property rights and not from the facilities that may
be provided to the tribes. Nevertheless this is a good approach involved in using
trade secret to protect indigenous knowledge.91
Though for intellectual balance, despite the beautiful arguments in favour of
protection of Indigenous or Traditional Knowledge using Trade secret, Meghana
RaoRane argued against it as a viable option among the existing IPRs regimes
because of its commercial basis. He claimed that: Trade secret law, proposed as
a solution for protecting Traditional Knowledge or Traditional Cultural Expressions, attempts to protect valuable commercial information that has been conveyed in confidence.92 A trade secret is a piece of information that has commercial value, is necessary to carry out the business of the organization, and is
conveyed to employees or others in confidence.93 The owner of the trade secret
is required to have made reasonable efforts to protect it.94 However, trade secrets
may be protected indefinitely.95 Despite its seemingly expansive range of protection, trade secret law cannot satisfactorily protect Traditional Knowledge of
indigenous peoples. At first, this body of law may be considered useful to protect
sacred or secret Traditional Knowledge.96 However, it requires that the information protected be of a commercial nature, which is not always the case with
Traditional Knowledge. Moreover, it only protects information so long as it is
not already public, and many Traditional Knowledge do not meet this criterion.97
Finally, it provides remedies only once the secret has been disclosed. Traditional
Knowledge is secret and sacred and their very disclosure to the uninitiated persons violates their sanctity.98 Therefore, providing a remedy after the expression
has been disclosed and the damage done does not satisfactorily protect the Traditional Knowledge. 99
91 Ibid
92 Ibid., See also Meghana RaoRane., “Aiming Straight: The Use Of Indigenous Customary
Law To Protect Traditional Cultural Expressions”, Pacific Rim Law & Policy Journal Association Vol. 15, No.3, 838-839 (2006). See also., Robert K. Paterson & Dennis S. Karjala,
Looking Beyond Intellectual Property in Resolving Protection of the Intangible Cultural Heritage of Indigenous Peoples, 11 Cardozo Journal of International and Comparative Law at
633, 665 (2003)
93 Ibid, See also, Robert K. Paterson & Dennis S. Karjala, at 665-666
94 Michael Hassemer, Genetic Resources, in Indigenous Heritage and Intellectual Property:
Genetic Resources, Traditional Knowledge and Folklore, 151, 176 (Silke von Lewinski ed.,
2004)
95 Ibid
96 Silke von Lewinski, The Protection of Folklore, 11 Cardozo Journal of International and
Comparative Law 764 (2003)
97 Ibid
98 Justice Ronald Sackville, Legal Protection of Indigenous Culture in Australia, 11 Cardozo
Journal of International and Comparative Law 724 (2003)
99 Meghana RaoRane., op. cit.
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12. Arguments of Trade Secrets, and the UN Convention on Biodiversity as
Viable means of Protecting Traditional knowledge
Protection as a trade secret is cheaper, quicker, and easier to implement than
a patent. A trade secret can also be maintained perpetually, unlike other forms of
intellectual property. The legal requirements for proving that a trade secret exists
are more flexible than that for obtaining other forms of intellectual property like
a patent. Information not susceptible to patent or copyright protection can be
protected under trade secrets.100 Infringement like using information without
permission of the community can be effectively prevented by suing for misappropriation of trade secrets, benefiting the community.101
There is also an additional benefit in deciding to protect the traditional
knowledge as a trade secret. If traditional knowledge is a trade secret, the holders
will retain the right to decide whether or not to disclose the information. However, the Convention on Biodiversity (CBD), 1992102 mandates sharing of genetic
resources for the benefit of general good subject to prior informed consent. It
will be interesting to see whether the rights under trade secret law will prevail
over the obligations under the CBD. On the other hand, the UN Draft Declaration on the Rights of the Indigenous People provides for the right to protect
cultural property. Under the prevailing intellectual property regime, an inventor
cannot be forced to disclose his invention under patent law, nor can an author be
forced to publish his work under copyright law. Applying the same analogy, the
indigenous people must also be given the right to keep their knowledge a secret.
It will be interesting to see whether the rights of trade secrets and those detailed
in the UN Declaration must prevail over the CBD.103
The 2007 United Nations Declaration on the Rights of Indigenous Peoples104
explicitly addresses these as urgent and legitimate issues in Articles 11, 12 and
31. Article 31 states: Indigenous people have the right to maintain, control, protect
and develop their cultural heritage, traditional knowledge and traditional cultural
expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the
properties of fauna and flora, oral traditions, literatures, designs, sports and traditional games and visual and performing arts. They also have the right to maintain,
control and protect and develop their intellectual property over such cultural heritage, traditional knowledge and traditional cultural expressions.

100 G. Lakotia, op. cit.
101 Srividhya Ragavan., op. cit. at 24
102 U.N. Doc. Biodiversity Na 92-7807 Available online at http://www.biodiv.org visited 20
January, 2012
103 Ibid
104 United Nations Declaration on the Rights of Indigenous Peoples GA Res. 61/295 (Annex),
UN GAOR, 61st Sess., Supp. No. 49, Vol. III, UN Doc. A/61/49 (2008) 15
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The 2007 Declaration also highlights that indigenous peoples have the right
to access, practice and revitalize their cultural traditions. Article 12 (1) states:
Indigenous peoples have the right to manifest, practice, develop and teach their
spiritual and religious traditions, customs and ceremonies; the right to maintain,
protect, and have access in privacy to their religious and cultural sites; the right to
the use and control of their ceremonial objects; and the right to the repatriation of
their human remains.
13. Sui generis Protection of traditional knowledge under Intellectual
Property Regimes
Another approach, that has been strongly advocated by some academics and
many NGOs, would be the development of a sui generis regime of IPRs, that
is, a legal regime “of its own kind” which is specifically adapted to the nature
and characteristics of traditional knowledge. A model of sui generis national legislation that would give communities property-like rights over their collective
knowledge was developed by the Third World Network (Community Intellectual
Rights Act) in 1994.105 Although this approach has received considerable attention in the literature, little progress has been made in terms of actually implementing this kind of protection. The establishment of a sui generis regime poses,
many complex conceptual and practical issues. Briefly these are:106 definition of
105 FTAA.TNC/w/133/Rev 1; See also COICA, 1999. The Organisation of African Unity’s
African Model Legislation for the Protection of the Rights of Local Communities, Farmers and Breeders, and for the Regulation of Access to Biological Resources covers community rights: “Community rights recognise that the customary practices of local communities derive from a priori duties and responsibilities to past and future generations of
both human and other species. This reflects a fundamental relationship with all life, and
is imbued with an innate demand for respect. Despite the fact that this worldview is not
commonly understood by the dominant western world, the purpose of these rights is to
recognise and protect the multi-cultural nature of the human species. Community rights
and responsibilities that govern the use, management and development of biodiversity, as
well as the traditional knowledge, innovations and practices relating to them, existed long
before private rights over biodiversity emerged, and concepts of individual ownership and
property arose. Community rights are thus regarded as natural, inalienable, pre-existing
or primary rights. The OAU’s Model Law recognises this a priori character of rights in its
Preamble. The rights of local communities over their biodiversity leads to the formalisation of their existing communal control over biodiversity. This system of rights, which
enhances the conservation and sustainable use of biological diversity and promotes the
use and further development of knowledge and technologies, is absolutely essential for
the identity of local communities and for the continuation of their irreplaceable role in
the conservation and sustainable use of this biodiversity”. (See also J A Ekpere, The OAU’s
Model Law, Organisation of African Unity; Scientific, Technical & Research Commission,
Lagos, 2000 in Carlos M Correa, “Traditional Knowledge and Intellectual Property: Issues
and options surrounding the protection of traditional knowledge A Discussion Paper” The
Quaker United Nations Office (QUNO), Geneva, November 2001)
106 Carlos Correa, “In situ conservation and intellectual property rights”, Stephen Brush (ed),
Genes in the Field: On-Farm Conservation of Crop Diversity, IPGRI/IDRC/Lewis Publishers, 2000
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the subject matter of protection; requirements for protection; extent of rights to
be conferred (rights to exclude, to obtain a remuneration, to avoid misappropriation); title-holders (individuals/communities); modes of acquisition, including
registration; duration; enforcement measures.107
Sui generis literally means “of its own kind” and consists of a set of nationally recognized laws and ways of extending plant variety protection (PVP) other
than through patents. TRIPs itself does not define what a sui generis system is or
should be.108 Potentially, a sui generis system could be defined and implemented
differently from one country to another109 and the system might be defined to
create legal rights that recognize any associated traditional knowledge relating
to genetic resources and promote access and benefit sharing. The government
may choose to extend protections to genetic resources and/or knowledge to a
community in the form of patents, trade secrets, copyrights, farmers’ and breeders’ rights, or another creative form not currently established in the intellectual
property regime. 110
In addition, a sui generis system may adopt measures of protection specific
to traditional knowledge in order to nullify inappropriate patents. For example, the Andean Community’s Decision 486 states: “patents granted on inventions obtained or developed from genetic resources or traditional knowledge, of
which any member state is the country of origin, without presentation of a copy
of the proper access contract or license from the community shall be nullified”.111
Under a sui generis system and as called for by the Convention on Biological
Diversity, any person interested in gaining access to a community’s biological
resources or knowledge for scientific, commercial or industrial purposes would
need to obtain the prior informed consent of the indigenous peoples who possess the knowledge in question, unless the knowledge is already in the public
domain. This would allow the community to decide on access to and use of
its genetic resources and knowledge, with the option to share or not to share
them. If consent is granted, the person or persons wishing access to lands held
by indigenous communities or a conservation area, its biological resources, and
knowledge associated with either would need to present evidence of this consent
to the intellectual property office or proper authority.112
107 Carlos M Correa, “Traditional Knowledge and Intellectual Property: Issues and options
surrounding the protection of traditional knowledge A Discussion Paper” The Quaker
United Nations Office (QUNO), Geneva, November 2001, at 14
108 TRIPs, Plant Variety Protection and UPOV, The South Centre, Available online at http://
www.southcentre.org/southletter/sl34/sl34-10.htm. visited 20 January, 2012.
109 Hansen, Stephen and VanFleet, Justin. (eds), op. cit. at 26-28
110 Ibid
111 Florez, M., Andean Community Adopts New IPR Law, Ag BioTech InfoNet, October 5,
2000. Available online at http://biotech-info.net/IPR_law.html. visited 20 January, 2012
112 Hansen, Stephen and VanFleet, Justin. (eds), op. cit.
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Sui generis rights are alternate models created outside the prevailing intellectual property regime. Protection by such sui generis rights has been considered
as an option to protect plant variety and traditional knowledge, though very little has evolved on account of the nature of the property sought to be protected.
Article 27(3) of TRIPS allows countries to exclude plants and animals from patenting. This clause also provides protection by sui generis systems.113 The issue,
however, is that the contours of sui generis rights are unclear and the mechanism
for enforcement uncertain. Moreover, whether developed nations and the WTO
will agree about rights that are defined by individual countries remains a question. Given that developed nations use trade sanctions to force countries to tune
in with TRIPS,114 it is uncertain whether a flexible right will be acceptable. The
extent of flexibility will depend on whether the western intellectual property system can accommodate rights that are not beneficial to local industries.
Meghana RaoRane despite his contrary position on trade secret, argued in
favour, of Sui generis regime though with some reservations as well, as a more
viable option for the protection of Traditional Knowledge among the existing
IPRs regime because there are more progressive in protections.115 He claimed
that Sui generis solutions are approaches that create new intellectual property
categories for the protection of Traditional Knowledge.116 They aim to protect
Traditional Knowledge by working in conjunction with existing IPRs or by
replacing them. Although most countries have created and implemented sui
generis solutions within their copyright laws, some have established them as
stand-alone Intellectual Property like systems.117 Some sui generis solutions recognize and incorporate indigenous customary laws within their mechanisms of
protection.118 He further explained that although sui generis solutions afford
113 Srividhya Ragavan., op. cit. at 28
114 For example, the U.S. complained that Argentina’s new patent law delayed extension of
patents to pharmaceuticals until the year 2000 even though developing countries do not
have to phase-in patent protection of new product types under TRIPS until a total of ten
years after TRIPS enters into force, which is well after 2000. Similarly, in India, the Patent
Second Amendment Bill has a provision that is similar to the polar provision of the U.S.
(The stockpiling exception states that before the expiration of the patent, a third party
cannot pile up his stock so that he can enter the market as soon as the patent holder’s term
expires.) The U.S. is seeking legislative intervention to prohibit the approval of a generic
version of the local drugs before the expiry of the term of the patent. Typically, the implication is that before a generic version is approved, the original patent holder, which is more
often a U.S. multinational, will get to be the exclusive seller in the market for a period of
easily three to four years.
115 Meghana RaoRane., op. cit., at 839-840
116 Daniel Wuger, Prevention of Misappropriation of Intangible Cultural Heritage Through
Intellectual roperty Laws, in Poor Peoples Knowledge: Promoting Intellectual Property in
Developing Countries 183, 191 (J. Michael Finger & Philip Schuler eds., 2004)
117 See Information Booklet on Intellectual Property and Traditional Cultural Expressions/Folklore, 19, WIPO Publication No. 913, Available online at http://www.wipo.int/freepublications/en/tk/913/wipo_pub_913.pdf Visited 21 January, 2012
118 See Cultural Expressions/Expressions of Folklore: Legal and Policy Options, 10, WIPO Doc.
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greater protections to Traditional Knowledge when compared with existing
IPRs, they still fall short of providing an adequate level of protection. Some sui
generis solutions take a step in the right direction by incorporating indigenous
customary laws, and thus, recognize the ability of indigenous customary laws to
provide adequate protection to Traditional Knowledge.119 However, sui generis
solutions are based on existing IPRs, and therefore suffer from many of the same
limitations of existing IPRs. It has also been suggested that sui generis solutions
have no more than a regional reach and that the WIPO-UNESCO Model Provision, for instance, has become “de-facto, a strictly regional instrument.”120
Indigenous peoples’ customary legal systems pertaining to traditional knowledge and genetic resources existed prior to the emergence of the conventional
intellectual property rights system. Traditional knowledge and genetic resources
were hence not unregulated areas before the coming into being of the Intellectual Property Rights (IPR) system. Subsequently the IPR system has not set
aside indigenous peoples’ customary legal systems. Indigenous customary laws
continue to exist parallel to conventional IPRs, and, as far as indigenous rights
are concerned, take precedence over conventional Intellectual Property Rights.
To the extent indigenous peoples’ customary laws and protocols provide protection of genetic resources and traditional knowledge, such elements therefore
do not fall into the so-called public domain, even though conventional Intellectual Property Rights systems fail to protect these genetic resources or traditional
knowledge in question. While acknowledging that from a conventional Intellectual Property Rights perspective, indigenous peoples’ various customary legal
systems could be called sui generis systems for the protection of genetic resources
and traditional knowledge, these are indigenous peoples’ own laws which are
fundamental in the protection of indigenous cultural heritage.121
14. Conclusion
From the analysis of the different regimes of intellectual property rights, the
protection of the indigenous knowledge cut across copy rights law, trade secrets,
WIPO/GRTKF/IC/6/3, (Dec. 1, 2003), Available online http://www.wipo.int/documents/
en/meetings/2004/igc/pdf/grtkf_ic_6_3.pdf; Visited 21 January, 2012 See also von Lewinski, op. cit, at 765. Examples of sui generis systems include the Tunis Model Law on Copyright, the Model Provisions, the Bangui Agreement of OAPI, the Panama Law No. 20, and
the South Pacific Model Law for National Laws.
119 see also von Lewinski, op. cit, at 765
120 Erica-Irene Daes, Intellectual Property and Indigenous Peoples, 95 AM. SOC’Y INT’L L.
PROC. 143, 145 (2001).
121 Joji Carino., “Indigenous Peoples’ Rights and the International Regime on Access and
Benefit-Sharing” Available online at www.twnside.org.sg/title2/resurgence/206/cover9.
doc visited 21 January, 2012. Note that Joji Carino is the European Desk Coordinator of
Tebtebba Foundation and a leading activist in the International Indigenous Biodiversity
Forum.
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and sui generis regime among others which are the common law approach for
protecting intellectual property rights. But this research has shown that trade
secret has been isolated to provide a profound protection for Indigenous knowledge considering the avalanche of protective avenues possible under it since the
object of trade secret is to lawfully prevent information (which is a secret having
commercial value) within the control of a community from being disclosed to,
acquired by, or used by others without their consent, in a manner contrary to
honest commercial practices. It was also argued that even if a trade secret happens to enter the public domain, contractual royalty payment agreements may
still remain in effect throughout the life of the agreement.
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LESS IS MORE OR MORE IS MORE? REVISITING
UNIVERSALITY OF HUMAN RIGHTS
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KERIKMÄE, Tanel, NYMAN-METCALF, Katrin. Less is More or More is More?
Revisiting Universality of Human Rights. International and Comparative Law
Review, 2012, Vol. 12., No. 1, pp. 39–56.
Summary: Human rights are much talked about and much written about, in
academic legal literature as well as in political and other social sciences and the
general political debate. Indeed, they are so often referred to and used as a basis
for claims of various kinds that there may be a risk of certain “inflation” in that
so much is said to be a human right that the notion loses its essential meaning.
This article argues that the universality of basic human rights is one of the values
of the concept of rights. The rights and the understanding and interpretation of
rights may have to be purist. This may be the way universal human rights as a
concept can survive at all. In the modern world there are different trends that to
some extent conflict, like the trend of globalisation but also the re- emphasising
in different parts of the world of traditional values, whether from a religious
background or something else. It appears that the basic dogma of human rights
- which has also been called the first universal ideology – that it is the individual
and her rights and freedoms that should always be in the centre of any human
rights discourse, is abandoned all the more often as the central principle. Instead
the banner of human rights is used for various political and economic aims
Keywords: universality, human rights, legitimacy, interpretation, inflation of
rights, different cultural context

1. Introduction
Human rights are much talked about and much written about, in academic
legal literature as well as in political and other social sciences and the general political debate. Indeed, they are so often referred to and used as a basis for
1
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claims of various kinds that there may be a risk of certain “inflation” in that so
much is said to be a human right that the notion loses its essential meaning.
Another danger of the expansive look on human rights is that the idea of the
universality of rights, which is one of the philosophical underpinnings of the
phenomena, is lost. May it be so, that if more and more is said to be a human
right, in fact the importance of the rights is instead reduced? Perhaps fewer but
stronger rights can better serve the original purpose of universal human rights?
On the other hand, it is possible that the notion of human rights is expandable
and adding more to it does not detract from the previously existing rights.
This article argues that the universality of basic human rights is one of the values of the concept of rights. There may of course be (and there should be!) many
other rights than basic human rights granted to individuals through national law
or international agreements, but these are different from universal human rights.
To maintain universality of rights, the expansion of what is regarded as being a
basic human right may need to be slowed down. This is not to say that conventions should not be interpreted with certain flexibility, as otherwise they would
quickly lose their usefulness. However, there should be a limit to how widely a
right is interpreted so as not to erode its original meaning totally.
Maybe it is so that fewer rights but stronger ones which furthermore are really universal actually could mean more rights? The rights and the understanding
and interpretation of rights may have to be purist. This may be the way universal
human rights as a concept can survive at all. In the modern world there are different trends that to some extent conflict, like the trend of globalisation but also
the re-emphasising in different parts of the world of traditional values, whether
from a religious background or something else.
The Arab world in the Jasmine revolutions rejects Western assistance and
influence, but contrary to fears, the revolutions overthrowing old allies of the
West have not mainly been revolutions of the Muslim brotherhood and similar
fundamentalist groups. There is an assertion of own values, but the core of these
do contain universal values. If human rights are seen as universal they can also
be used in different contexts. Their origin may be European or “Western” but the
core of them is universal, the core rights can apply anywhere and to anyone – if
the core can be distilled.
It is also conceivable that if such a core exists, humanitarian intervention to
protect this core could be more easily applicable than in a situation where the
question for what an intervention may take place is even difficult to answer theoretically. In practice, the temptation to use the label of humanitarian interventions for other and much more sinister intrusions into other states will remain,
but a clear concept of what really is a universal human right that should be protected everywhere may make the yardstick with which interventions are measured somewhat clearer.
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It appears that the basic dogma of human rights - which has also been called
the first universal ideology – that it is the individual and her rights and freedoms
that should always be in the centre of any human rights discourse, is abandoned
all the more often as the central principle. Instead the banner of human rights is
used for various political and economic aims.
Human rights can be approached from different perspectives.
1.
2.
3.
4.

As an attack on the concept of State sovereignty as traditionally conceived;
As a goal-setting agenda for global policy;
As a standard for assessing behaviour and therefore for judging political
legitimacy; or as
A movement of concerned private individuals and groups that transcend
political boundaries and which is an increasingly significant factor in
international relations. 2

Application of human rights may be seen as interference in the sovereignty
of states. In a sense, any imposition from outside on values on a state could in
a strict interpretation be seen as interference. The idea of rights is to positively
influence behaviour and change it when needed. However, the idea of universal
human rights presumes that they are not per se seen as interventions. At the same
time, the human rights ideology lives a life of its own – it produces standards that
go further than basic human rights and basic principles. This may be a form of
superior law as it directly protects individuals and is ideally linked to both positive law and natural law (a new thought in legal philosophy and linked also to
new technological and similar developments).
2. The development of human rights – a very brief overview
There is abundant literature on human rights; what they are, where to find
them and how they developed. There would be little benefit in repeating this
discussion in this article as the reader is presumed to have the basic knowledge
against which to evaluate the argument of the article. Thus a very brief setting of
the stage for the discussion is all that is made here.3
In human rights discussions a reference to different generations of human
rights is often used. Although this division of rights into generations is debated4,
2
3

4

R.P. Claude and B. H. Weston (eds.), Human Rights in the World Community. Issues and
Action: University of Pennsylvania Press, 1989
Among the very many sources, for recent books with different viewpoints, see M. Freeman, Human Rights: an interdisciplinary approach: Cambridge University Press, 2011; D.
Moeckli, S. Shah, S.Sivakumaran (eds.) International Human Rights Law: Oxford University Press, 2010; A. Vincent, The Politics of Human Rights: Oxford University Press, 2010
Anderson finds that the talk of generations may distract from the responsibility to react
to human suffering where-ever it arises rather than focusing on theoretical differences
between types of rights. G.W.Anderson, “Human Rights and the Global South“(Chapter
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it is a useful tool to show the difference between categories of rights, including
for example how universally accepted they are and whether they are primarily
individual (the first two generations) or collective (the third generation and the
fourth one, if that exists). The first generation rights are civil and political rights,
which are also the most universally accepted although also here with different
interpretations. The second one consists of social and cultural rights. The third
generation encompasses collective rights like the right to development, peace
and a clean environment. The possible existence of a fourth generation of rights,
which would be rights related to scientific and technological development, is
much less widely accepted than the first generations.5 Rights that belong to
the third generation, especially the right to a clean environment, are the focus
of much attention in recent years, as an element of the environmental protection movement. This has made people more aware of the rights discourse also as
regards the later generations of rights.
This article does not go into the debate of colonialism and whether the
human rights are really universal or instead a Western invention. This discussion has evolved over the years as colonialism as such has receded in time, but
now some authors for example point to the need to alleviate human suffering as
something that should be central in the rights discourse rather than the content
of accepted rights.6 One difference in what Anderson calls a Southern view on
rights is that it does not focus on institutions, international protection mechanisms and the like but more looks at rights outside such traditional institutional
architecture.7 Linking rights to development can also be used to avoid (or try to
avoid) attention to human rights abuses through referring to the hard economic
situation of a country.8
The Vienna World Conference on Human Rights in 1993 witnessed the
most serious challenge to the idea of the universality of human rights norms
and standards since the end of the Second World War. In the end, this challenge
was deflected through the efforts of Western delegates in the official conference drafting committee, who, acting under pressure from human rights nongovernmental organisations, had the statement, “The universal nature of these
rights and freedoms is beyond question”, adopted by consensus and included in
the final draft of the Vienna Declaration and Programme of Action which has
a status of declaratory resolution of the United Nations General Assembly. The

5
6
7
8

17) in T. Campbell, K.D. Ewing and A. Tomkins (eds.), The Legal Protection of Human
Rights. Sceptical Essays: Oxford University Press, 2011, pp 347-364.
C. Ovey and R.C.A. White Jacobs & White, The European Convention on Human Rights 4th
edition : Oxford University Press, 2006, pp 5-6.
Anderson, op.cit., p 356.
Anderson, op.cit., p 357.
Something Ethiopia appears to get away with rather often. See “The compass fails“, The
Economist 17 September 2011.
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main idea is that human rights must prevail over cultural relativism and regional
fragmentation.9
Whereas the Universal Declaration of Human Rights of 1948 still proceeded
from a homogenous and universal concept of human rights, subsequent debates
have focussed on the priority of different cultures, economies and regions. This
debate led to a bifurcation of human rights culminating in the adoption of the
two UN Covenants in 1966, one dealing with economic, social and cultural rights
and the other with civil and political rights. This separation can be explained also
with notion that the ability of States fully to grant economic, social and cultural
rights depends in part on development in certain State. It is sometimes argued10
that economic and social rights cannot be rights at all, because “rights” implies
something in respect of which legal claims can be brought, and economic and
social rights are not justiciable. Also, they are imprecise in content (such as freedom from hunger and the right to adequate food) and can be treated more like
aspirations. This argument is tested by theory that a right is just as much right
if its implementation requires positive steps rather than negative abstinence.
The concept of positive duties is increasingly becoming part of the normative
requirements of civil and political rights.
3. Civil and political versus economic and social rights, individual rights
versus collective rights
On the regional level, Europe and America gave priority to civil and political
rights; instruments on second generation of rights were drafted somewhat later.
The European Convention on Human Rights of 1950 was followed by the European social Charter in 1961, a much weaker instrument. According to Schreuer11
it is ironic that Western Europe, the region with the highest social standards
domestically, has regarded the international protection of these rights with some
diffidence. The American Convention on Human Rights of 1969 was followed by
an Additional Protocol in the Area of Economic, Social and Cultural Rights in
1988. The African Charter embodies both categories of human rights and additionally collective rights. Thus, one can say that social, cultural and economic
rights are not legal rights because of a lack of judicial machinery (in the European region for example). Ubi remedium ubi ius is the Roman maxim which
should prevail over the argument of certain authors12, that legal enforcement is
not essential to the existence of rights.
9 See Articles 1,5,32 and 37 of the Declaration .
10 R. Higgins, Problems and Process. International Law and How We Use It: Clarendon Press,
1994, pp. 99-100.
11 Ch. Schreuer, “Regionalism v. Universalism”, European Journal of International Law, Vol. 6
No. 3: European University Institute, Florence, 1995, p.485.
12 J. W. Nickel, Making Sense of Human Rights. Philosophical Reflections on the Universal Declaration of Human Rights:University of California Press , Berkeley and Los Angeles, 1987,
p.35.
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Scheinin, agreeing that economic and social rights are legally weak because
of the wording of these provisions and by the relatively weak international monitoring mechanisms, however argues that economic and social rights are “an
essential part of the normative international code of human rights”13 indicating
that the justiciability of these rights has developed through the complaint procedures under treaties on civil and political rights, especially in regard to caselaw under Art. 26 of the CCPR and Art. 6(1) of the ECHR.14 It seems that the
separation of “social dimensions” of civil and political rights makes the theoretical situation of economic and social rights even worse. Losing their normative
independence, they lose their practical existence. Nevertheless, as the “generations” of human rights are allegedly artificial (human rights law is in a complex
network of provisions of criminal and civil law), the practice can change the
theoretical framework (by assumption that action comes first and theory later).
Many controversies in the field of human rights are between individual and
collective rights as third generation of rights or “solidarity rights” (self-determination, clean environment etc.). They may even be in conflict i.e. the enjoyment of collective rights may restrict the enjoyment of individual rights and vice
versa. The only way to find a solution for this antinomy is accommodation (no
interdependence). The debate concerning so-called “people’s rights” is one of the
results of a wider ideological clash between socialist economical systems , which
emphasize the interests of the State, the group, the tribe, or the family and capital
economic systems, which emphasize the interests of the individual. The danger
seems to be in fact, that “people’s rights” have created theoretical hierarchical
superiority to individual rights. It is question of their relation to existing human
rights. It can be said, that “people’s rights” are derived from ius cogens or they are
part of it. However, no actual example of that category exists. So, the justification of the collective rights seems to be somehow artificial - just to find a legal
category if there is some legal point or function in having the category and if at
least some examples of cases fall within this category.
Human rights are the rights of individuals, to meet the needs and purposes of
individuals. But, since some needs and purposes can only be met by individuals
acting together, it is necessary to recognize the right of individuals to associate together. Association always involves some restriction of members’ freedom
of action in relation to each other. That is why several theorists suggested the
creation of collective rights, separate rights to reduce tension between individual
and collective needs. Nevertheless, this separation of two types of human rights
norms can make the clash even bigger.

13

M. Scheinin, “Economic and Social Rights as Legal Rights” in A. Eide, C. Crause & A.
Rosas (eds.), Economic, Social and Cultural Rights: Martinus Nijhoff Publishers, 1995, p.
41.
14 Ibid., p. 44-51.
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As Sieghart argues, the collective rights are not compatible with human rights
theory only by the fact, that human rights law is created exactly to protect individuals from collectives (which, of course can have their own, collective rights):
“Since those human rights are, by definition, the rights which international law
ascribes to all human individuals by virtue of the fact alone that they are human
individuals, they cannot of their nature belong to abstract collectivities.... Indeed,
the whole purpose of ascribing “human” rights to every human being, to protect
weak individuals from the strong collectivities which seek to exercise power over
them, could be fatally undermined if rights of the same paramount rank where
to be allowed to those very collectivities.”15 Unfortunately, the practice goes its
own way16, and various collective rights (like self-determination, right to peace
and security and environmental rights) are recognized in the discourse of international law as “people’s rights” equivalent to “human rights” despite the fact that
“the life of the human being is conditioned more and more by the demands of
collective life”17.
4. Derogability of Rights
Among the more traditional (especially first generation rights) there are
“absolute” and “non-absolute” rights. Certain human rights may not be derogated even in times of war or public emergency threatening the nation18. Nonderogable rights can evidently be part of ius cogens.
Under the European Convention on Human Rights, the non-derogable
rights are: right to life (except in cases resulting from lawful acts of war), the
prohibition on torture and slavery, and non-bis-idem principle, i.e. non-retroactivity of criminal offences.19 Under the American Convention, these rights
are the following: the rights to judicial personality, life and humane treatment,
freedom from slavery, freedom from ex post facto laws, freedom of conscience
and religion, rights of the family, to a name, of the child, nationality and participation in government.20 The universal standard is established by Article 4 of
the United Nation´s Civil and Political Rights Covenant. Non-derogable rights
are: the rights to life and recognition as a person before the law, the freedoms of
15 P. Sieghart, “International Human Rights Law: Some Current problems” in R. Blackburn
& J. Taylor (eds.), Human Rights for the 1990s. Legal, Political and Ethical Issues: Mansell,
1991, p. 39.
16 J. Crawford, “The Rights of Peoples: “Peoples” or “Governments” in J. Crawford (ed.), The
Rights of Peoples: Clarendon Press Oxford, 1992, pp. 56-57.
17 R. Cassin, “Man and the Modern State” in An Introduction to the Study of Human Rights.
Based on a series of lectures delivered at King’s College, London in the autumn of 1970:
Europa Publications, 1970, p. 43.
18 A thorough inquiry in this field: J. Fizpatrick, Human Rights in Crisis. The International
System for Protecting Rights During States of Emergency: University of Pennsylvania Press,
1994.
19 See Articles 2,3,4(1) and 7.
20 See Articles 3,4,5,6,9,12,17,18,19,20 and 23.
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thought, conscience and religion and the prohibition of torture, slavery, retroactivity of criminal legislation and imprisonment on grounds solely of inability
to fulfil contractual obligations.21 However, the African Charter on Human and
People`s Rights contains no specific derogation clauses and the European Social
Charter (Art. 30) which allows derogations does not specify non-derogable
rights.
The discussion of “derogability” of some rights shows again the clash between
ideal theory and real legitimized practice. The term “absolute” can be determined
in the other way i.e. through the practicability of human rights norms, which is
one of the features of the nature of human rights according to Macfarlane22.
Human rights claims can never be made to what is physically impossible (to live
forever). The assertion has been used often as an argument against the whole
idea of social and economic rights. The rule here is that what the individual can
have a right to is what their own civil society, as at present organized, can provide
for all its inhabitants; since even to meet the minimum basic needs of the population may require substantial changes in its established institutions and practices.
So, practicability has rather to be established in terms of the probability that
proposed changes will help meet the basic economic and social needs.
5. Evolution through interpretation
Human rights are set out in a multitude of conventions that are regional or
global, specific or general. The rights in conventions are not static but all conventions evolve through interpretation. The European Convention of Human Rights
(ECHR) is perhaps the most interesting convention to study as an example of
the evolution through interpretation, as it has an elaborate system for its implementation through the individual right to bring cases to the European Court
of Human Rights (ECtHR). This has entailed a vast jurisprudence that is easy
the read and get an overview of, to see the evolution of rights. Although the
ECtHR recognises that there are limitations on what can be done through interpretation, in some circumstances the application of the Convention has lead to
quite new rights being included under the relatively general headings of the Convention. Ovey and White mention how rights of transsexuals to recognition of
their gender identity has been interpreted to be included under Article 8 on the
rights to respect for private and family life, even if this right is not mentioned in
any travaux preparatoires and it would not have been a right recognised in the
member states when the Convention was drafted and thus presumably not in the
minds of those drafting the Convention. Such dynamic interpretation may be
necessary to protect individuals in a comprehensive manner if the Convention
21 See Articles 6,7,8,(1)(2),11,15,16 and 18.
22 L. J. Macfarlane, The Theory and Practice of Human Rights: Maurice Temple Smith, London, 1985, pp.9-11.
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is not to lose its actuality.23 Ovey and White find the rights of transsexuals as a
very good example of the interpretation of the ECHR as a living instrument and
the development of positive obligations for Member States.24
As the discussion on human rights is politically attractive and various groups
bring up issues of rights, there is a danger that there will be a fashion in human
rights. Some rights are more attractive for the general debate than others, without this necessarily reflecting the seriousness of the right. For example, the right
to a fair trial (like in Article 6 in the ECHR) is a very essential right, as is also
reflected in the ECtHR jurisprudence. At the same time, in the general debate
this may not be the most illustrated right. When certain issues attract a lot of
attention in society for whatever more or less political reasons, the rights discourse may focus exceedingly on certain rights. This has been seen recently with
the focus on integration of ethnic minorities, where the debate has focused on
social and economic rights (why do immigrants not work?) or with the debate on
gay marriage or other rights for homosexuals. These are two separate examples
but have in common that they show how when a question becomes attractive in
the debate, the issue may also be brought forward as a human rights issue with
an over-emphasis on a particular right, perhaps without this really being as central as such emphasis appears to indicate. Another way to formulate this is that
the specific situation is over-emphasised instead of focusing on what core rights
lies behind the problems witnessed – namely the violation of a right to equal
treatment and the possibility for some groups (like sexual minorities) to enjoy
human rights accorded to all. There are recent examples of how politicians realise the complexity of implementing social policy via human rights canons and
for example focus on commitment to standards rather than rights as such. Such
an example is the debate on homosexual marriage in the United States where
there is a refocus on common grounds in specific standards rather than basic
rights and where proponents of this claim it is a radical way of changing the
approach.25
6. Inflation of rights
There is a certain tendency all over the world to refer to all sorts of things as
human rights. There is a danger in this, that it may lead to inflation of what really
is the core content of human rights. It may be nice to have a right to compensation if public transport runs late or a right to decent housing, but these are not
human rights. If the concept is diluted and the terms used vaguely, the real rights
may become weakened. In democratic and developed states, what is seen is the
mentioned tendency to confuse human rights with citizen’s rights to good ser23 Ovey & White, op.cit., p 47.
24 Ovey & White, op.cit., p 274.
25 See A. Madhani «Supporters of gay marriage are reframing the question» USA Today,
November 11-13, 2011
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vice or the rights of citizens and businesses to efficient administration. In states
with a lack of proper human rights protection, the issue may instead be a masking of real concerns behind exaggerated emphasis on matters of civic importance
but that are not human rights as such.
Human rights have their origin in the rights of individuals against the state.
The core of human rights should still be this. With the extension of this to include
for example such matters as Drittwirkung with the protection of human rights
by states really a way to protect some citizens against others, this core relationship of those that have the rights and against whom they should enforce them
is not always clear. In trying to maintain the universality and core importance
of human rights, one of the elements is to see that “real” human rights are those
of individuals toward the state. This is also a way to counteract the inflation in
rights: many rights toward other parties are mentioned as human rights but the
idea of the main declarations is that rights between all sorts of other parties are
not human rights in the meaning of the conventions.
At the same time it is more and more accepted that most human rights instruments to be effective must also include the understanding that in many instances
the state must ensure that human rights are protected not just against actions by
the state but against violations by other parties – states must take steps to ensure
that rights are not violated whether that means not violating them themselves or
not allowing anyone to violate them – otherwise put, having a positive obligation
to ensure rights. If for example Article 8 of the ECHR is seen to include rights of
transsexuals to recognition of their identity, there must be positive action taken
to ensure this.26
It is hard to see that Drittwirkung could be ignored as that would leave many
rights hanging in the air. At the same time, such effect may also often mean that
there is a dilution of the core of rights as understood in their traditional sense: a
protection of the individual against the state. Suddenly instead the border line to
policy will be unclear.
7. Cultural relativism versus universal human rights
The main question here is: Are the moral and legal norms embodied in the
contemporary doctrine of human rights merely the culture-bound creations of
specific societies in particular historical periods, or can this moral standard be
regarded as possessing an authority and universality that enables it to be applied
and enforced against contemporary societies possessing different moral norms
and values?
It appears as if the usual proponents of human rights, European states and
to some extent North America as well as various NGOs, have become some26 Overy & White, op.cit., pp 51-52.
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what cautious of proclaiming their universality. The human rights community is divided on to what extent the cultural context should be considered and
determine the rights.27 This caution is not necessarily justified. As Winston has
pointed out: “The fact that the bicycle was first invented in Scotland, does not
imply that the bicycle cannot be used in China.28 By Meron29, if the idea of
rights is modern and Western, the values inherent in the conception of human
rights and in the particular rights that have been recognized are not Western.
That a human being ought to live, should not suffer torture, arbitrary detention
etc., is not an idea exclusive to the West.
Cultural relativism with rights applied as it fits the cultural and religious
sensitivities of each country, is inherently and inevitably a complicated matter.
If evidently culture, history and religion cannot be ignored, if these factors are
given too much emphasis the entire idea of universal human rights holds no
future. Human rights should be as neutral as possible, so that they can apply in
different contexts and cultures. This by necessity means that the rights cannot be
too specific but a core needs to be determined that can be accepted in different
cultural contexts. The right as such should remain and not be diluted so it can
be expressed so that the answer to whether there should be cultural relativism is
no, but the answer to whether there should be adaptation to cultural conditions
is yes.
In the centre is one right, the one and the same – around it is the specific
environment of the conditions it needs to apply in. Democratic states respecting the rule of law may be able to cope well with certain “inflation” and granting
more and more varied rights, but for the very states that have most problems
with offering human rights protection to their citizens, it may be easier for others
to demand this and for states to actually fulfil this, if the rights in question are the
core of the most basic and universal rights.30
If rights are made too specific, if they “go too far” the consequence may be
that they lose their universality. This is not to argue to apply rights on a common
lowest denominator, but that the core right should be general rather than specific
and to some extent perhaps actually reflect the lowest common denominator but
not in the negative sense but as the very core, the central element of the right – its
real subject matter. If that core, the very thing that can be fought for and vigorously protected regardless of cultural relativism is diluted or diminished the idea
of a universal protection of rights loses any meaning. To clean a right from its
cultural outer cover does not mean to lessen the right, quite the contrary.
27 The Economist, op.cit.
28 M. E. Winston, Philosophical Conceptions of Human Rights: International Institute of
Human Rights, Strasbourg 1994, p.15.
29 T. Meron, Human rights in international Law: Legal and Policy Issues: Clarendon Press,
1989, p. 29.
30 The thought inspired by Masters’ student Monika Silvet.
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Rights of women or rights of sexual minorities may be good examples of
areas where the universality of rights cannot be maintained in different cultures
if the rights are interpreted in a more detailed manner, as there are wide differences in opinion about the substance of such rights.
Rule of law and abiding by laws is part of culture and affected by culture. As
Krygier says, rule of law cannot be built upon every person all the time making
calculations whether to abide by laws or not. It must be part of society, part of
culture. At the same time, abiding by laws and rules is affected by culture. Strong
institutions often follow from traditions in which they were formed. Traditions
and expectations make institutions meaningful and have an invisible pervasiveness. At the same time, Krygier warns against exaggerating with culture. It may
be used as an excuse for not tackling real problems.31
It is generally understood that human rights treaties differ from other international treaties in some respects, like that the meaning of the concepts set out
as human rights although they do have an autonomous meaning also find their
meaning from the laws of the states parties to the treaty. States have a margin of
appreciation, social developments, culture and other factors must be taken into
consideration if the treaties are to fulfil their objective.32
When the law at national level is in a transitional stage which is often the
same time as when there are big differences between different states, it is hard
to find common ground that an international human rights system can rely on.
This leads to a wide margin of appreciation for example for the ECtHR. Parental
rights of homosexual or transsexual persons is one such right where there is a
quite recent development in many states but the level of development is rather
different.33
There are rights that do not exist in treaties of human rights, like the right to
cultural respect. This is a very basis of other rights functioning and as such may
work as a basis for other human rights. Maybe also such a right could ensure that
other rights need not be seen relative to culture, as such application of core rights
is itself a basic right.
Universality of (especially “new” or specified) human rights is an illusion
in many cases and it has been proved by several researches such as one conducted by McNamara34. The author states that despite the claimed universality
of human rights values, the controversies related to human rights implementation are not resolved universally. He makes a good example with the analysis
31 M. Krygier “Approaching the Rule of Law“ in W. Mason (ed.), The Rule of Law in Afghanistan : Cambridge University Press, 2011,. pp 15-34
32 Ovey and White, op.cit., p 55.
33 Ovey and White, op.cit., p 236.
34 L. McNamara, Human Rights Controversies. The Impact of Legal Form: Routledge–Cavendish, 2007.
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of three recent controversies i.e. double jeopardy reform, same sex relationship
issues and hate speech laws and suggests that the difference is caused by different
technical decision making processes. It is also probably true that the legislative
process, decision making in the member states has not been in the agenda of
international bodies such as EU or the Council of Europe. The emphasis has
always been material law; the means how to achieve the goals are left to the
States. However, it seems that procedural aspects may play a greater role than
expected. By Campell: “there is no accepted moral or legal method that can be
utilized to give the requisite objectivity to the value choices inherent in human
rights jurisprudence”.35 It is remarkable that the author is convinced that “positivization of human rights increases their utility but compromises their moral
status”.36 Therefore, the fair democratic process that identifies the human rights
must be established, involving addressees of the rights.
8. Religion versus universal human rights
Although no religion holds the monopoly on affecting human rights, the
interrelationship between Islam and human rights is the most debated. Apart
from political reasons for this, the fact that Islam contains a special legal system
through the so called Sharia law, brings the issue to the forefront. The status of
Sharia in Muslim countries (apart from the expressly secular ones like Turkey)
is at the top of the substantive law hierarchy as an incontrovertible norm but the
real impact is weakened by concurrent secular legislation. The impact of Sharia
is mainly felt in family law (and inheritance).37
Abiad points out that Islam has in many cases had a positive effect on
humanizing pre-Islamic Arabian laws, customs and norms. Despite this, in
modern times Islamic norms in several cases are in a normative confrontation
with contemporary human rights standards. This is seen in how Muslim countries interact with international human rights conventions. Although Abiad
recognises that religious considerations have an influence on the application of
human rights treaties in Muslim countries, she finds that this impact is often
artificial. The considerations put forward based on Sharia may be more political
and States “hide“ behind Sharia if they are unwilling to adhere to international
human rights instruments38 The excuse for human rights violations, that they
are in fact expressions of valuable cultural traditions, is used not just by Muslim
countries.39
35 T. Campell “Human Rights: A Culture of Controversy”, Journal of Law and Society, Vol. 26,
No. 1: Cardiff University, 1999, p 6.
36 Campbell, op.cit., p 6.
37 N.Abiad Sharia, Muslim States and Innternational Human Rights Treaty Obligations: A
Comparative Study: Bristish Institute of International and Comparative Law, London,
2008, pp 51-52.
38 Abiad, op.cit.,pp 57-59.
39 Here useful thoughts were given by Masters’ student Annely Protten.
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When the UN GA Universal Declaration on Human Rights was adopted on
10 December 1948 of the then nine Muslim states members of the UN, eight
(Egypt, Iran, Iraq, Afghanistan, Lebanon, Pakistan, Syria and Yemen) voted for
the Treaty. Saudi Arabia abstained but so did non-Muslim countries like South
Africa and the Communist bloc states. The Saudi representative explained the
abstention by declaring that the Declaration reflected Western values and culture
and was at variance with patterns of culture of Eastern states, notably as far as
the Article on religious freedom was concerned (Article 18 including a right to
change religion, which is against the Quran). The same problem existed for other
Muslim states but they still felt they could vote in favour, perhaps as the Declaration is not a binding legal document.40
Another way in which the effect of Sharia is seen is that in relation to binding
international law instruments Sharia is sometimes (and quite often) used as a
motivation for making reservations. This has been criticised by objecting states
(as well as scholars) not least because of the vague nature of Sharia itself which
means that many reservations become vague and in some cases may be against
the nature of the Treaty. Reservations that go against the nature and purpose of a
Treaty are not seen as permitted in international law. It is a habitual practice for
Muslim states to refer to Sharia in order to make reservations, without isolating
and specifying the provisions of Sharia, meaning the specific Islamic norm that
a treaty is in conflict with.41
If these are examples of how Sharia can be (ab)used by states in relation to
international human rights norms, there are also examples from Muslim countries of how reforms can be made within the framework of Sharia. This includes
reform of laws relating to the status of women in Egypt and Pakistan. Reasoning
and traditional jurisprudential techniques from Sharia may allow modernising
national law and in this process taking human rights into consideration.42 In
conclusion, it may be said that Muslim states mainly have a poor record in implementing human rights treaties, but this cannot be blamed primarily on Sharia.43
9. State Failure
Paul Farmer identifies any human rights violation as “symptoms of deeper
pathologies of power”, linked to the social conditions that may determine “who
will suffer abuse and who will be shielded from harm”44. For example, Amnesty
International challenged world leaders to apologize for six decades of human
rights failure. Furthermore, by Amnesty International “Injustice, inequality and
40
41
42
43
44

Abiad, op.cit., pp 60-61
Abiad, op.cit., pp 79-80
Abiad, op.cit., p 128.
Abiad, op.cit., p 175.
P. Farmer, Pathologies of Power. Health, Human Rights, and the new War of the Poor: University of California Press, 2005, p xiii
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impunity are the hallmarks of our world today”45. Wealthy and rich have, of
course better possibilities to protect their rights. Sometimes, it seems that some
of the social groups that cannot defend themselves sufficiently are not accepted
by State power because of financial, political or other reasons. The syndrome of
“our” and “other” is visible, for example in the case of suspects of terrorism, political dissidents. Quasi–official recognition (Merkel, Cameron, Sarkozy et. al.) of
failure of so called multiculturalism also raised tensions between national groups
(case of Roma children 2010 in France) and even created certain expectations
that human rights violations can be accepted in the case of minorities.
However, what is relevant in the context of the multi-culturalism debate is
that the message of European politicians to a large extent got distorted along
the way, either accidentally or on purpose by people who are opposed to the
current policies regarding immigration and tolerance of different cultures. The
statements of Merkel, Cameron and others that actually discussed how the
implementation of multiculturalism had failed were used to condemn minorities.
The message European politicians tried to get across was that the application of
multiculturalism has been such that it has encouraged segregation and that has
resulted in the problematic and unenviable situation many European countries
find themselves in these days. The conclusion should be that there is a need to be
more inclusive regarding different minorities, not segregating them to particular
areas and leaving them to fend for themselves. This does not mean the minorities
from different cultures need totally assimilate but they need to be included in the
mainstream society by education and social interaction.46This debate is made
more complex not just by distortion of the message by those who oppose open
policies but also by an exaggerated political correctness,47 leading to a situation
where real debate is difficult.
At the same time, there are serious social problems at issue, where the hand
of the State in directing matters is not visible. There is increased solidarity with
popular uprisings, where the igniting factor may often be violations of minority
rights. Less protected groups cooperate or at least show solidarity. At the same
time, recent London street protest show how the State is seriously considering
taking away social guarantees as a punishment. Would this mean lessening the
protection of rights of these groups? Also peaceful demonstrations start from the
nervousness and fear within social groups about the potential violation of their
human rights. The term “slutwalk” was for example coined when police officials,
representatives of the state, claimed that to avoid sexual violence women should
45 Amnesty International Report 2008
46 In this section, the thoughts of Masters’ student Rene Kullör are incorporated and much
apprecaited.
47 Regarding which another Masters’ student, Sandra Schreilechner brought up the example
of the situation casued by the book by Theo Sarrazin, where what could be seen as attempts
at a frank debate on immigration using provocation to get attention was not seen to be
acceptable.
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dress modestly. This affects – albeit indirectly – freedom of expression and even
the presumption of innocence.
Today the internet is more and more important as a tool to exercise rights
and claim protection of rights. It is too easy to start petitions and make claims
that are based only on emotions and that purport to offer alternatives to traditional justice. At the same time, there is clearly a tendency for people to feel
that the traditional society (the State) does not protect them and they look for
alternative means of expressing themselves. The question arises if in interpreting
fundamental rights, democratic mechanisms should be taken into consideration
to a greater extent?
Neil A. Engelhart suggests that responsibility to protect human rights has not
only normative but also empirical dimension48 and the later cannot be handled
by a State as nowadays, the absolute power of a State is certainly overestimated.
Failure of State in protecting human rights may be caused by many factors such
as corruption, political struggles, financial constraints, foreign political dependence or influence.
10. Patching and repairing or getting new?
There is a danger in starting from scratch to make new treaties, as it may be
harder now to agree on rights than when for example the Universal Declaration
or the UN conventions were made. Then the world consisted of considerably
fewer states and these were more homogenous. To open up and start from the
beginning may lead to an erosion of what has already been achieved. This is
consequently not what we suggest, but what is needed is a re-evaluation and
interpretation. The case law on human rights has proven very valuable but it has
also highlighted changes and the need to give a new look.
The neutrality as well as universality and authority of rights is what can
ensure that the effect and importance of universal human rights is preserved.
Rights protect the individual against the state as well as ensure that the state
protects the individual. This may mean a balance between individual values and
social interest. Rights are interdependent and indivisible at least to a point.

48 N. A. Engelhart “State Capacity, State Failure, and Human Rights“, Journal of Peace
Research, Sage publications. 2009.
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As proposed by Renteln49and many others, only through cross-cultural50
empirical research can discover values shared by all cultures. Relativism51 is consistent with the existence of cross-cultural universals. Even if there may be not a
universal commitment to a certain value, a consensus could emerge with respect
to that value. The universality of human rights requires respect for the diversity
of faiths and cultures. Achieving universal acceptance of international human
rights norms is a process.52 Thus, there should be elaborated a cross-cultural
approach for validating human rights to find homeomorphic equivalents for
human rights in all civilized cultures to avoid the charge of cultural imperialism. By this approach, human rights cannot be derived philosophically, but can
only be established by empirical demonstration.53 Today, a consideration of various international human-rights instruments reveals that some of them do not
embody universal values. So, one of the sharpest problems of human rights are
those, stemming from ideological competition. The only progress in the field of
“universality” is the substantially similar terms in regional treaties.54
11. Some concluding remarks
Basic human rights should be really basic, deriving from the essence of being
human. This way they can be at the top of the pyramid and not be violated by
other laws, national traditions or similar.
There has been inflation in human rights in the past decades, in the sense
that more and more things are referred to as human rights by various interest
49 A. D. Renteln, International Human Rights, Universalism Versus Relativism : Sage Publications, 1990, pp. 9-15.
50 The term “culture” can be used here in its broadest sense as the “totality of values, institutions and forms of behaviour transmitted within a society. Thus, this wide conception of
culture covers Weltanschauung (world view), ideologies and cognitive behaviour”. See A.
A. An-Na’ im (ed.), Human Rights in Cross-Cultural Perspectives. A Quest for Consensus:
University of Pennislyvania Press, Philadelphia 1992.
51 Accordig to Rorty, the claim of “cultural relativism” is named by those who indignantly
reject it in reason, that such relativism seems to them incompatible with the fact that Western human rights culture is superior. See R. Rorty, “Human Rights, Rationality, and Sentimentality” in S.Shute & S.Hurley (eds.), On Human Rights. The Oxford Amnesty Lectures
1993: BasicBooks, New York 1993, p.116.
52 As example General Assembly of the United Nations is representative of norm sender. The
body of standards is Universal Declaration of Human Rights. Global and regional treaties
are theoretically descriptive interpretations.
53 Going even further, R. J. Vincent proposes to have grounds in “practical anthropology”
which may be justified as far as every research or startpoint wears the ideas of its creator.
See: R.J. Vincent, Human Rights and International Relations: Cambridge University Press,
1986.
54 As Robertson and Merrills pointed out, the using of substantially similar terms (interpreted in similar way) as “criminal charge”, “discrimination”, etc., gives us reason to speak of
the development of a truy international human rights law: A. H. Robertson, J.G. Merrills,
Human Rights in the World: Manchester University Press, 1989, pp. 293-295.
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groups or politicians. It is also tempting – particularly in authoritarian states - to
hide real human right problems behind discussions about other rights of a lesser
nature, such as rights to good public services or similar. Citizens rights of various
kinds should not be confused with human rights and human rights are rights of
the individual against the state (or extensions of the state through Drittwirkung)
and not various rights between private parties. If the lessening of the value of
basic human rights is to be avoided, there is a need to get back to a more purist
and universally accepted definition of what really are basic human rights and
freedoms and how they should be protected. This determination may have to be
quite general so as not to jeopardise the universality. 55
This may appear as a resignation to using only the lowest common denominator, but to protect universality by sacrificing certain specifications of rights
must not mean a step backwards. Rather, it may be seen as a needed recognition and tolerance of cultural differences. The essential function of human rights
should be to protect individuals against the state. Everyone regardless of culture, social status, religion or where they live have certain inalienable rights just
because we are all humans. This core of human rights must not be overshadowed
by more specific rights to good service, good administration or protection of
specific interests.

55 Especially the Masters’ students Enni Kranni, Sandra Schreilechner and Dimitri Terjajev
inspired the Concluding Remarks.
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Summary: The article deals with following issues: - plurality of mass media as a
freedom of speech principle, - regulation of mass media and its two faces: regulation as a way of limitation of freedom of expression and regulation as a way of
protection of freedom of expression, - danger of mass-media monopoly for “free
trade of ideas”, - regulation of content versus regulation of access, the question
of positive obligations of state power resulting from constitutional guarantees
of freedom of speech, - legal means for securing of mass-media plurality and
question of its constitutional conformity with protection of property (regulation
of mass-media ownership as a protection of freedom of speech).
Keywords: pluralism of media, freedom of expression, constitution law

1. Pluralism of mass media as a part of the freedom of expression
A mutual competition and plurality of information and ideas as well as a multiplicity and a mutual competition of the media themselves should be regarded
as one of the conditions for the functioning of a democratic state and for the
widest possible discussion on matters of public interest. There should be not only
the widest plurality of contents but also the widest plurality of multipliers (ie.
broadcasters, publishers).
Should be this pluralism of the media considered a constitutional principle?
National constitutions generally don’t speak about the principle of pluralism of
the media explicitly. We could find some references concerning media pluralism within the frame of the European countries in the constitutions of Portugal,
Spain and Greece (see below). The principle of plurality of the media is mentioned in the Charter of Fundamental Rights of the European Union also. This
relatively new type of human rights document guarantees freedom of expression
1
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Olomouc, Czech Republic. Email: michal.barton@upol.cz
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in Art. 11 which states in paragraph 2: „The freedom and pluralism of the media
shall be respected“2. The plurality of media is understood here as a human rights
principle.
The protection of media pluralism should be regarded as an integral part of
the guarantee of the freedom of expression even without explicit mention in the
constitution.
However, media pluralism could not be considered a subjective constitutional right of individuals in a vertical relationship between the state and individual
(in the form of a “right to pluralism”), but should be considered an objective
constitutional value, which is derived from the constitutional guarantee of the
freedom of expression. Every democratic state is bound by such constitutional
value (or constitutional principle) in its regulatory activities.
What, however, is the practical impact of recognition of the media pluralism
as a constitutional principle? Does the constitutional protection of the media
pluralism imply only a negative obligation of the state or also a positive obligation? In other words, should the state only respect the pluralism of the media by
refraining from any interference with media activities, or has the state positive
constitutional obligation to ensure media pluralism by some positive actions?
Unlike the general guarantee of the freedom of expression, which protects
an individual liberty against the state power, the principle of pluralism implies a
necessity of adoption of a legislation regulating the media activities.
The possible interventions of state power in the media activities may be generally classified into
1) the regulation of access and ownership and
2) the regulation of content3.
The pluralism of media can be seen therefore as the pluralism of owners and
also the pluralism of contents. In any case, diversity of contents should be regarded as the ultimate goal of the media regulation. The regulation of the media ownership represents (from the freedom of expression point of view) primarily a
means to ensure the pluralism of contents.

2
3

Charter of Fundamental Rights of the European Union, http://www.europarl.europa.eu/
charter/pdf/text_en.pdf.
Cf. for example three types of regulatory approaches defined in the book Hitchens, L.:
Broadcasting Pluralism and Diversity: A Comparative Study of Policy and Regulation,
Hart Publishing, 2006, pp. 65seq., 139 seq., 207 seq. (structural regulation, content regulation and competition regulation).
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2. The regulation of access and ownership
The measure of a constitutional justification of the access regulation or the
ownership regulation is different for broadcast and print media. The reasons lie
in the different technical conditions for the operation of both types of media.
There are no technical barriers for theoretically unlimited number of newspapers. In the case of broadcast media, the situation is different. It was pointedly
expressed by the U.S. Supreme Court in the case of NBC v. United States4, as far
back as in 1943, when the court first expressed the need of the licensing regime
for broadcast media5. According to the court such regulation should not be considered a violation of the freedom of speech (of the First Amendment of U.S.
Constitution). U.S. Supreme Court justified a competence of FCC (Federal Communications Commission) to regulate broadcasting sector through the licensing
by argument of a limited frequency spectrum and with pregnant summary: „[w]
ith everybody on the air, nobody could be heard“6.
The more modern technology will allow unlimited access to the broadcast
market (the digitization of broadcasting), the less government regulation is necessary. But the control of the broadcast media is necessary not only because of
technical reasons. The media activities are closely related to the functioning of a
democracy in each country. The media fulfill the role of ‘public watchdog’ of the
state power, but could also be abused to the hidden economic or power purposes. Especially the interconnection of the media and the state officials should be
dangerous for democracy (e.g. in extreme cases one-sided propaganda in totalitarian regimes). So there is a specific public interest in ensuring media pluralism
that goes beyond the general reasons for an antitrust regulation of any sector of
business7.
The pluralism is not only a question of a number of existing media but also a
question of their mutual relations. The main purpose of the regulation of mutual
media relations consists in prevention of a possible monopolization of the media
market. In the case, that a large number of media will operate in the same area,
but all of them will be owned by one subject, the pluralism will be only apparent
and unreal with uncertain ensuring of a diversity and variety of a content created
by these media.
In addition, any domination on the media market in connection with links to
the government institutions, respectively in connection with the exercise of state
power is dangerous for a democratic state, and questions the very essence of the
media role as representatives of a public opinion and guardians of a democracy.
4
5
6
7

National Broadcasting Co. v. United States 319 U.S. 190 (1943).
Cf. Heinke, R. S.: Media Law, The Bureau of National Affairs, Washington, 1994, p. 407.
National Broadcasting Co. v. United States 319 U.S. 190, 212 (1943).
Cf. Feintuck, M., Varney, M.: Media regulation, public interest and the law, 2nd ed., Edinburg University Press, 2006, p. 74-125.
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As already mentioned, one of the tools designed to ensure content pluralism
of media environment is the regulation of media ownership. Although such regulation interferes with the right to engage in commercial and economic activities
and with the freedom of ownership of some subjects, it is necessary to interfere
with mentioned freedoms in the interest of free access to information and their
free distribution for all subjects.
The question of conflicts of rights is similar to a situation in a general antitrust law. The antitrust law deals with an issue of free market and a free competition in general. The primary purpose of the general antitrust law is not to
ensure diversity of content in the media, but to ensure free competition between
businessmen (publishers, broadcasters). So the government generally ensures
here media pluralism primarily in the sense of pluralism of competitors in the
market, as it does in other business areas.
The business in the media sphere, however, substantially differs from other
types of business. A monopoly on production of cars or boots has not as crucial
importance for a democratic arrangement of the state as the monopoly of information. The legitimate aim of “free market of ideas”, which is observed by regulation of media ownership, “weights” more in constitutional rights balancing than
a legitimate aim of “free market” in general. Therefore the antitrust regulations
taken in order to protect free trade of ideas can interfere with the activities of
competitors more intensively than other antitrust regulations.
To assess the level of pluralism can not be take into account, however, only
the number of media, but also their ability to compete. As emphasized by K.
Jakubovicz, „is theoretically better that there should be forty rather then twenty
newspapers in a country. However, if each of the forty papers has a distribution area where it has a quasi-monopolistic status, pluralism is better served if
there are twenty papers whose distribution area extends over the large part of the
country, forcing the papers to compete in the same markets“8.
Some countries provide specific rules on concentration of ownership in the
media that go beyond the general antitrust law regulation, because of the specific
nature of the object of regulation and because of the narrow connection with
constitutional duty of the state power to ensure the freedom of expression for
everyone9.
8
9

Jakubowicz, K.: Media economics, in Jakubowicz, K. (ed.): Media and democracy, Council
of Europe Publishing, 1998, p. 115-116.
For example M. Feintuck and M. Varney summarize three objectives for regulation of
cross-media ownership or control in the context of discussion about a broadcasting regulation in UK: „1. the promotion of diversity in media material and the expression of a
range of views, 2. the maintenance of a strong media industry ‘for the economic benefit
of the country‘; and 3. ensuring the proper operation of markets, including access to new
entrants to markets, and the prevention of cross-media subsides or predatory pricing“, see
Feintuck, M., Varney, M.: Media regulation, public interest and the law, 2nd ed., Edinburg
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In the European context we can mention Recommendation No. R (99) 1 of
the Council of Europe10, which states in Art. 1 that member states should prevent or counteract concentrations „that might endanger media pluralism at the
national, regional or local levels“. According such recommendation the member states for example should „examine the possibility of defining thresholds in
their law or authorization, licensing or similar procedures to limit the influence
which a single commercial company or group may have in one or more media
sectors“11.
We usually don’t find the provisions dealing with restrictions on cross-media
ownership on a constitutional level, but exemptions exist. The Portuguese Constitution allows the state to take actions against the concentration of media ownership in the Article 38, paragraph 412, the Greek Constitution establishes a relatively detailed rules against the media concentration in the Article 14, paragraph
913. If the issue of ensuring media pluralism is not mentioned explicitly on a
constitutional level, it is necessary to rely solely on the interpretation of a general
guarantee of the freedom of expression.
The access regulation, not necessarily the content regulation, should be
regarded as the main purpose of the licensing regime. One could assume that
a plurality of broadcasters will also automatically lead to a plurality of contents.
It may not always be so and the state authorities therefore could assess also content aspects in the process of licensing. By granting the license the government
provides to an applicant the significant public good consisting in a part of a
University Press, 2006, p. 139.
10 Recommendation No. R (99) 1 of the Committee of Ministers to member states on measures to promote media pluralism, Adopted by the Committee of Ministers on 19 January
1999, cf. http://www.coe.int/t/dghl/standardsetting/media/Doc/CM_en.asp.
11 Ibid., part I.
12 Art. 38 para. 4 of Constitution of the Portuguese Republic, 7th revision (2005): „The state
shall ensure the media’s freedom and independence from political power and economic
power by imposing the principle of specialisation on businesses that own general information media, treating and supporting them in a non-discriminatory manner and preventing
their concentration, particularly by means of multiple or interlocking interests“, http://app.
parlamento.pt/site_antigo/ingles/cons_leg/Constitution_VII_revisao_definitive.pdf.
13 Art. 14 para. 9 of Constitution of Greece as revised by the parliamentary resolution of
April 6th 2001 of the VIIth Revisionary Parliament: „The measures and restrictions necessary for fully ensuring transparency and plurality in information shall be specified by law.
The concentration of the control of more than one information media of the same type
or of different types is prohibited. More specifically, concentration of more than one electronic information media of the same type is prohibited, as specified by law. The capacity
of owner, partner, major shareholder or managing director of an information media enterprise, is incompatible with the capacity of owner, partner, major shareholder or managing
director of an enterprise that undertakes towards the Public Administration or towards a
legal entity of the wider public sector to perform works or to supply goods or services. The
prohibition of the previous section extends also over all types of intermediary persons,
such as spouses, relatives, financially dependent persons or companies. [...]“, http://www.
nis.gr/npimages/docs/Constitution_EN.pdf.
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frequency spectrum and could not satisfy all applicants of course. An expected
content of broadcasting can be also used as a criterion in the process of selection among applicants. The content regulation is always more dangerous than
content-neutral regulation, so the criterion of expected content should be considered and used just as a means for ensuring the widest plurality and diversity
of contents produced, not as a means for government to determine value of particular contents.
It is possible to highlight the crucial role of the so-called regulatory media
authorities dealing with supervision over the area of the broadcasting sector,
particularly with the issuing and withdrawing broadcasting licenses14. A position, competencies and particularly independence of such regulatory authorities
are even considered so much important in some countries (especially from the
division of power point of view), that such authorities are directly enshrined in
the constitution as a constitutional body (Portugal15, Poland16 or Greece17).
3. Content regulation
The content plurality can be seen in a diversity, variety and richness of media
contents respecting the differences in a various groups of people, defined for
example by ethnicity, language, religion, confession, age, culture, opinions, territorial specifics etc.
14 Cf. Vorhoof, D.: Guaranteeing the freedom and the independence of the media, in Jakubowicz, K. (ed.): Media and democracy, Council of Europe Publishing, 1998, p. 35-59, Hoffmann-Riem, W.: Regulating media: The Licencing and Supervision of Broadcasting in Six
Countries, The Guilford Press, 1996, p. 287 seq.
15 Art. 39 para. 1of the Constitution of Portugal states that „[a]n independent administrative body shall be responsible for ensuring the following in the media: a) The right to
information and the freedom of the press; b) The non-concentration of ownership of the
media; c) Independence from political power and economic power; d) Respect for personal rights, freedoms and guarantees; e) Respect for the statutes and rules that regulate
the work of the media; f) That all different currents of opinion are able to express themselves and confront one another; g) Exercise of the rights to broadcasting time, of reply
and of political response“, http://app.parlamento.pt/site_antigo/ingles/cons_leg/Constitution_VII_revisao_definitive.pdf.
16 The National Council of Radio and Television Broadcasting in Poland is included in a special branch of state power called in Constitution „Organs of state control and for defence of
rights“ (Chapter 9 of Constitution of Poland), which covers also „The Supreme Chamber of
Control“ and „The Commissioner for Citizens’ Rights“ (i.e. Ombudsman). Art. 213 para. 1
of the Polish Constitution states that „The National Council of Radio Broadcasting and Television shall safeguard the freedom of speech, the right to information as well as safeguard
the public interest regarding radio broadcasting and television“, http://www.sejm.gov.pl/
prawo/konst/angielski/konse.htm.
17 Art. 15 para. 2 of the Constitution of Greece states that „[...] The control and imposition
of administrative sanctions belong to the exclusive competence of the National Radio and
Television Council, which is an independent authority, as specified by law. [...]“, http://
www.nis.gr/npimages/docs/Constitution_EN.pdf.
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Generally, the more plurality of media environment is naturally limited, the
more law puts emphasis on the plurality of its partial segments.
An unlimited pluralism is basically possible from purely technical point of
view in the case of the print media. The pluralism of the print media is limited only by market forces (i.e. by the ability of periodicals to succeed in the
media market). The law therefore does not require a content plurality of
its partial segments (i.e. of particular newspapers, journals or magazines).
In the field of broadcasting, however, technical conditions impede full unlimited
pluralism of broadcasters. The state authorities could therefore impose to broadcasters specific duties concerning the program content in the licensing process.
It’s not possible to establish a universal and ideal model of the media
regulation and therefore approaches to regulation in each country differ18. There is difference between for example relatively large media market
in the USA and relatively small media markets in many European countries,
where the markets are so small to provide in itself ideal content pluralism.
Different conditions in different countries can therefore correspond to a different constitutionally tolerable level of the government interference with the
media activities, or if you like different interpretations of constitutionally guaranteed right to the freedom of expression19.
Above mentioned Recommendation No. R (99)120 recommends to member states of the Council of Europe to provide political and cultural diversity of
content in broadcasting in the Article III21. The required degree of the content
diversity can be either formulated in law or established in the licensing decision
for broadcasters. This practice was confirmed by the European Court of Human
Rights (hereinafter “ECHR”) as in conformity with the guarantees of the freedom
of expression under Article 10 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter “European Convention”)22. In
18 For comparison of the media regulation in USA, Germany, France, Canada and Australia
see Hoffmann-Riem, W.: Regulating media: The Licensing and Supervision of Broadcasting in Six Countries, The Guilford Press, 1996.
19 For example Hallin and Mancini define three models of media and politics: 1) the Mediterranean or Polarized Pluralist Model, 2) the North/Central European or Democratic Corporatist Model and 3) the North Atlantic or Liberal Model. See details in Hallin, D. C.,
Mancini, P.: Comparing Media Systems: Three Models of Media and Politics, Cambridge
University Press, 2004, reprint 2007, p. 87-248.
20 Recommendation No. R (99) 1 of the Committee of Ministers to member states on measures to promote media pluralism, adopted by the Committee of Ministers on 19 January
1999, cf. http://www.coe.int/t/dghl/standardsetting/media/Doc/CM_en.asp.
21 Art. III of Recommendation No. R (99) 1 states: „Member States should consider possible
measures to ensure that a variety of media content reflecting different political and cultural
views is made available to the public, bearing in mind the importance of guaranteeing the
editorial independence of the media and the value which measures adopted on a voluntary
basis by the media themselves may also have“.
22 Art. 10 of the European Convention states:
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the case Demuth v. Switzerland23 ECHR accepted refusing of granting a license
(reasoned by Switzerland authorities by non-fulfillment of the content requirements) as a legitimate interference with the freedom of expression and therefore
in conformity with Art. 10 of the convention.
ECHR reminded that „the object and purpose of the third sentence of Article 10 § 1 is to make it clear that States are permitted to regulate by means of
a licensing system the way in which broadcasting is organized in their territories, particularly in its technical aspects. The latter are undeniably important,
but the grant or refusal of a license may also be made conditional on other considerations, including such matters as the nature and objectives of a proposed
station, its potential audience at national, regional or local level, the rights and
needs of a specific audience and the obligations deriving from international legal
instruments“24.
The content regulation through the licensing system is according to ECHR
sympathetic to the protection of the freedom of expression, if it pursues the
objective of pluralism and is not arbitrary. The principle of media pluralism can
be therefore considered at the level of the ownership plurality and also at the
level of the content plurality as a part of a general guarantee of the freedom of
expression under Article 10 of the European Convention.
4. Pluralism and media transparency
The transparency of media ownership and the transparency of media control
are essential conditions for ensuring media pluralism. In European context we
should mention Recommendation No. R (94) 13 on measures to promote media
transparency stating e.g. that “regulation of media concentrations presupposes
that the competent services or authorities have information which enables them
to know the reality of media ownership structures and, in addition, to identify
third parties who might exercise an influence on their independence”25.
„1. Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public
authority and regardless of frontiers. This Article shall not prevent States from requiring
the licensing of broadcasting, television or cinema enterprises. 2. The exercise of these
freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial integrity or public safety,
for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary.“
(emphasized by author).
23 Case of Demuth v. Switzerland, application no. 38743/97, from 5th November 2002.
24 Ibid, § 33.
25 Recommendation No. R (94) 13 of the Committee of Ministers to member states on
measures to promote media transparency, adopted by the Committee of Ministers on 22
November 1994, cf. http://www.coe.int/t/dghl/standardsetting/media/Doc/CM_en.asp.
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The transparency must be ensured in particular by requiring that applicants
for a license should expose information about their ownership structure. Under
the section 17 of the Recommendation Rec (2000) 23 concerning regulatory
authorities for the broadcasting sector „candidates should indicate their company’s structure, owners and capital, and the content and duration of the programmes they are proposing“26.
The obligation of the media to disclose their ownership structure is important not only for the state authorities for fulfillment their supervision role but
also for all readers, viewers or listeners. The recipients of information could better evaluate relevance or gravity of received information with knowledge of the
media ownership structure, sources of their financing or their interconnection
with other media, businessmen or even with public officials.
This should be considered conformable with constitutional guarantee of freedom of expression, if the law lays down a duty for publishers and broadcasters
to periodically disclose their ownership structure. Disclosure of funding sources
can also be required, because the type of financing source can show the potential impact on (or influence of) broadcaster or publisher. The more transparent media are, the more functioning informal control by public opinion will be,
respectively the more self-regulation of media will assert, and the less regulation
by the state authorities will be needed.
Some constitutions explicitly allow requiring from the media the source of
funding because of a potential constitutional conflict between the protection of
property rights and the rights of business on one side and the ensuring transparency of media pluralism as a part of the freedom of expression on the other
side. In the case of explicit constitutional base for such requirements there is no
doubt, whether such requirements are constitutionally permissible.
Within the frame of the European countries we could find provisions concerning media funding in the Article 30, paragraph 5 of the Constitution of
Romania, which provides that “[t]he law may impose upon the mass media the
obligation to make public their financing“27, in the Article 14, paragraph 9 of the
Constitution of Greece, which similarly states that „[t]he law may lay down that
financing newspapers and periodicals be made known“28, as well as in the Constitution of Portugal, which states in Article 38, paragraph 3 that „the law shall
ensure that the names of the owners of media bodies and the means by which
26 Recommendation Rec (2000) 23 of the Committee of Ministers to member states on the
independence and functions of regulatory authorities for the broadcasting sector, adopted
by the Committee of Ministers on 20 December 2000, cf. http://www.coe.int/t/dghl/standardsetting/media/Doc/CM_en.asp.
27 Constitution of Romania (1991), http://www.cdep.ro/pls/dic/site.page?id=371.
28 Constitution of Greece as revised by the parliamentary resolution of April 6th 2001 of the
VIIth Revisionary Parliament, http://www.nis.gr/npimages/docs/Constitution_EN.pdf.
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those bodies are financed are publicised“29. Under Article 21 of the Constitution
of Italy, the „[t]he law may introduce general provisions for the disclosure of
financial sources of periodical publications“30.
Although it is not necessary to enshrine such possibility directly in the constitution, it would be advisable to embed it in the statutory level. Above mentioned
constitutional rights and requirements should be then balanced and specified by
courts in the judicial review practice. That would have to be assessed in practice
the proportionality between the freedom of expression (and thus the necessary
degree of media transparency) on the one hand, and the freedom of property
(including for example the business secret) on the other hand.
As already mentioned, the mutual competition of the media is not just an
economic issue, but also serves as a means for enhancement of quality of the
media work, their mutual reflection and their informal cross control. The media
are strongly protected from the government interference because of their “public
watchdog” role, but ethic self-regulation is necessarily also assumed. The mutual control is therefore an integral part of the media self-regulation. The media
pluralism can also reduce an impact of potential mistakes of media. As A. de
Tocqueville pointed out in the first half of the 19th century in his famous book
Democracy in America, „it is an axiom of political science in that country that
the only way to neutralize the effect of the public journals is to multiply their
number“31. To some extent, this finding could be applied to the broadcast media
also. The more pluralism of the media is invoked, the more overall influence of
the media power could be neutralized.
5. Conclusions and summary
It can be briefly summarized that in order to ensure pluralism of the media
environment is necessary to regulate the cross-ownership and the licenses accumulation in one hands and also to ensure transparency of the media ownership
and transparency of the media funding sources.
From the constitutional law point of view there may be two argumentation
ways concerning the freedom of expression. An inclination to each of them
depends on who we consider as the holder of such freedom. Should be measures
for media pluralism regarded as restrictions of the freedom of expression or as
ensuring the freedom of expression?
If we restrict broadcasters’ possibility to expand their media empires, they
could argue that the state authorities interfere with their right to disseminate
29 Constitution of the Portuguese Republic, 7th revision (2005), http://app.parlamento.pt/
site_antigo/ingles/cons_leg/Constitution_VII_revisao_definitive.pdf.
30 Constitution of the Italian Republic (1947), http://www.senato.it/documenti/repository/
istituzione/costituzione_inglese.pdf.
31 De Toqueville, A., Frohnen, B.: Democracy in America, Regnery Gateway, 2003, p. 144.
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information in the way that they intend. But the state authorities will defend such
restriction arguing that the restriction is made in order to guarantee the freedom
of expression of other parties concerned in broadcasting, or more precisely the
right to receive and disseminate information of the general public (right of anyone) which is best ensured by the widest plurality of information providers.
As J. Graubart points out, even in a liberal environment of the USA, certain
degree of regulation should be considered in conformity with the constitution:
„If government intrusion into private ownership of the media has been viewed at
times as necessary to maintain a free press in the United States, western defenders of a privately owned press should concede that government involvement is
not always incompatible with a free press“32.
The media pluralism must be regarded as a part of a general guarantee of
the freedom of expression, and this guarantee must imply the certain positive
constitutional duty for the state power. The freedom of speech includes not only
the negative constitutional obligation of the state power (i.e. the obligation not
to interfere with individual liberty by certain regulation), but also the positive
constitutional obligation (i.e. the obligation to regulate media ownership, competition and transparency) in order to ensure the principle of media pluralism as
a part of the freedom of expression guarantee.
Such positive role of the state is expressly mentioned in some constitutions,
but the most constitutions expressly guarantee only the negative status of the
individual (i.e. the freedom from state interference). The positive constitutional
obligation of the state power to ensure the media pluralism and the constitutional nature of such principle could be derived by the following argument: If the
freedom of expression includes receiving information (the right to be informed)
and if this right is guaranteed to everybody, it is necessary for consistent and fair
fulfilling of this right to ensure the widest possible plurality of resources of information and the widest possible plurality of communicated contents.
The freedom of expression in its media pluralism dimension should prevail
the freedom of expression in its dimension of the media ownership.

32 Graubart, J.: What’s News: A Progressive Framework for Evaluating the International
Debate over the News, California Law Review, Vol. 77, No. 3, 1989, p. 662.
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Summary: The article focuses on the principle of foreseeability of judicial decisions in civil court proceedings, as one of the components of the right to a fair trial
in the Czech Republic. The principle of foreseeability of judicial decisions has to be
understood as a general term including several requirements on judicial process in
civil court proceedings the purpose of which is to avoid surprising decisions which
can be seen as one of possible forms of violation of the right to a fair trial. Predictable decision is a decision that follows from a predictable procedure of the court
in which the court proceeds strictly according to procedure code using all of the
special institutions such as the duty to instruct the participants concerning their
procedural rights and duties. The second requirement is to respect the legitimate
expectations of the parties regarding the application of law on their case. Participants have the right to expect that their case will be decided accordingly to a legal
opinion expressed in a case already decided before the courts. This aspect of the
foreseeability of judicial decisions then puts high demands on the ability of courts
to deal with situations in which they decide a case differently from the existing
case law and thus the decision may be surprising for the participants. This article
concentrates on the legal regulation of the principle of foreseeability of judicial
decisions on the level of constitutional and civil procedural law. The article also
deals with the legal regulation in this area in the Slovak Republic and Germany.
The purpose of the article is to compare the legislation on national and international level as well as to compare Czech, German and Slovak legal regulation of the
principle of foreseeability of judicial decisions.
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1. The principle of foreseeability of judicial decisions as a component of the
right to a fair trial
The right to a fair trial is an expression of qualitative standards pertaining to
the process of judicial protection of violated and endangered rights and legally
protected interests of individuals. It specifies thus in detail how judicial protection should be provided. The standard of foreseeability of judicial decisions is
also considered to be a component of the right to a fair trial. The procedure of
the court upon providing judicial protection and the court’s subsequent decision, that is to say, the main product of the proceeding, may not be surprising
for the parties, if there is some legitimate expectation on their part regarding a
certain course of the proceeding or regarding a certain decision of the court in
the particular case.
The foreseeability of a judicial decision can therefore be understood in several ways. First, a judicial decision must be a product of a foreseeable procedure of
the court, whereas the parties must not be surprised by the court’s decision with
regards to the course of the procedure so far. Second, if the parties follow the current case law upon qualifying their case, the decision must not show aspects of
arbitrary deviation from such established practice of the courts, on the contrary,
the different decision of the court must be based upon relevant reasons and argumentation that must be explained to the parties in the statement of the reasons.
And third, the foreseeability of judicial decisions presumes the existence of legislation showing up such characteristics like understandability and definiteness
which are general conditions of foreseeability of its application by courts.
In this article I concentrate on these three aspects of the approach to the
contents of the principle of foreseeability of judicial decisions with regards to the
differences and similarities of the projection of the principle of foreseeability of
judicial decisions in the Czech Republic, in Slovakia and in Germany. My choice
of the aforementioned regulations is based, in the case of the first two regulations, on the common history of both the countries which formerly constituted
one state, owing to which the legal orders of both the countries still contain similar elements. On the other hand, though, there has been development in the legal
regulation since the splitting of the common state, so it would be appropriate to
analyze whether the formerly unified regulation has been amended in the course
of time and whether these amendments have put both the regulations further
apart or the development in both the countries is similar. The German legal regulation shows up similarities with the aforementioned ones due to the fact that
the Czechoslovak law was ranked among the same law culture as the German
one, even though the latter has not gone through the phase of profound influence of the communist regime the repercussions of which still pose challenge
to the Slovak and Czech legal order. Results of comparison of the regulations in
these states, with regards to the level of application of the principle of foreseeability of judicial decisions in civil proceedings as a part of the right to a fair trial,
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can then be used upon drawing conclusions regarding the fulfilment of demands
on the quality of the provision of judicial protection in the particular states.
If we are talking about foreseeability of judicial decisions based on legitimate
expectations of the parties who expect a similar decision in their case in comparison with some analogue case which was judicially decided earlier, we find this
principle, to a certain degree, present within all the aforementioned countries.
It follows both from the general principle of legal certainty and generally from
the principle of equality. These principles are constitutional principles in all the
aforementioned states. Judicial practice of courts, however, is not generally and
absolutely binding in any of these countries and can change in the course of time;
moreover, courts may deviate from the constant judicial practice with regards to
circumstances of a case. Then it follows from the approach to the right to a fair
trial, though, that there is a duty of the court to deal with the deviation by means
of argumentation in the statement of reasons.
The principle of legal certainty is present in the Czech regulation on its constitutional basis in Article 1 Par. 1 of the Constitution of the Czech Republic, the
principle of equality can be found in Article 1 of the Charter of Fundamental
Rights and Basic Freedoms. On a long-term basis the Constitutional Court considers foreseeability of judicial decisions to be a manifestation of both the abovementioned principles.3 The new Civil Code (Act. No. 89/2012 Coll.) involves in
its Section 13 an explicit stipulation of the right of parties in civil proceeding to
expect a decision conforming with a decision made earlier in an analogue case,
and if the court makes a different decision, it must be duly reasoned and the difference must be clarified.
The Slovak legal order does not involve such explicit regulation, however,
with the view of the principle of legal certainty included in Article 1 Par. 1 of
the Constitution of the Slovak Republic and the principle of equality included in
Article 12 Par. 1 of the Constitution the foreseeability of judicial decisions based
upon legitimate expectation of the parties is derivable from legal order. Judicial
practice of Slovak courts also responds to this.4 However, it must be said that
there is no absolute liability to case law, courts may deviate from it if there is
some reason and the deviation is duly reasoned. Any different procedure would
be considered to be violating the right to a fair trial.
In Germany the principle of legitimate expectation and legal certainty, as well
as the principle of equality (Article 1 Par. 1 of the Constitution – “Grundgesetz”)
are based upon the principle of legally consistent state (rule of law). But no direct
liability to case law is stipulated anywhere in the legal order. The constant judi3
4

Judgment of the Constitutional Court of November 25, 1999, evidence No. III. ÚS 470/97,
Judgment of the Constitutional Court of July 17, 2007, evidence No. IV. ÚS 451/05.
See e.g. decision of the Constitutional Court of the Slovak Republic of November 29, 2006,
evidence No. III.ÚS 302/05, decision of the Constitutional Court of the Slovak Republic of
November 3, 2006, evidence No. III. ÚS 192/06.
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cial practice is of importance upon solving complicated, hard cases. Legitimate
expectation with regards to the case law is, however, much less justified in comparison with the certainty of applying explicit regulation included in legislation.
The case law can be primarily effective through the convincingness of its reasoning. On the other hand, legitimate expectation can be based upon the constant
judicial practice.5 Uniformity of judicial practice is thus considered to be a basic
condition of foreseeability of judicial decisions. That is why we find an act regulating the procedure of ensuring uniformity of the judicial practice of supreme
courts in the legal order of Germany – Gesetz zur Wahrung der Einheitlichkeit
der Rechtsprechung der obersten Gerichtshöfe des Bundes vom 19. Juni 1968
(BGBl. I S. 661).
Foreseeability of application of the law is conditioned by clarity and definiteness of the particular regulation. Therefore, if the regulation is unclear or unintelligible, it must not be at the expense of addressee of prescripts, that means,
vagueness and indefiniteness of a certain prescript may not justify surprising
decisions. This approach can be found in legislation of all the three countries
and it also follows from the case law of the European Court of Human Rights
to which these states underlie as signatories of the European Convention on
Human Rights.6
A judicial decision should be a result of judicial proceeding in the course
of which the court has proceeded within the frame of procedural rules, in a
way foreseeable for the parties. That means that procedural acts of the court
should not surprise the parties, the court should arrange the proceeding in a
way foreseeable for the parties while respecting the principles of procedural law
and the right to a fair trial at the same time. This third view of foreseeability of
judicial decisions is closely interconnected with the particular approach to the
court’s instruction duty. The regulation of the instruction duty is different in the
aforementioned states, more precisely; its contents show up certain differences
regarding the extent of active role of courts in contradictory proceedings. That
is why I concentrate in the following on this particular issue of foreseeability of
judicial decisions.
2. The principle of foreseeability of judicial decisions as a component of the
right to a fair trial in the Czech Republic
Within the frame of the Czech legal order the principle of foreseeability of
judicial decisions is present in several places and in several forms. Upon analyzing the regulation of the Czech civil proceeding we see that it involves several
fundamental provisions the purpose of which is to avoid surprising judicial deci5
6

See Decision of German Constitutional Court - BVerfG, 1 BvR 2530/05 vom 21.7.2010,
Absatz-Nr. (1 - 93), http://www.bverfg.de/entscheidungen/rs20100721_1bvr253005.html.
See e.g. Amann v. Switzerland (Application No. 27798/95), Malone v. The United Kingdom
(Application No. 8691/79)
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sions. The most profound of these may be the provision of Section 118a Par. 1
and Par. 3 of Act No. 99/1963 Coll., Civil Procedure Code – Občanský soudní
řád7 that stipulates a special instruction duty of the court in connection with the
duty of allegation and the duty of proofs on the part of the parties. According
to the aforementioned provision the court has the duty to instruct the parties
concerning the fact that they have not yet alleged all conclusive facts or proposed
enough proofs proving the allegations. The purpose is to avoid situations when
the court would be compelled to dismiss the action only because a party was not
aware of its duty to complete its allegations or propose further proofs, that is to
say, the party failed in bearing its burden of allegation or the burden of proofs.
If the court did not fulfil this duty, the consequent dismissing decision would be
unambiguously surprising and released on the base of proceeding which would
be considered to be violating the parties´ right to a fair trial according to Article
36 Par. 1 and Article 38 Par. 2 of the Charter on Fundamental Rights and Basic
Freedoms.
Besides these instructions Section 118a CPC in its second paragraph stipulates another instruction duty of the court which shall be applied in case the
court qualifies the case differently from a party, that is to say, the court’s legal
opinion is different. The object of such an instruction should not be, however,
a direct notification of the different legal opinion in the case but it should be an
instruction concerning the necessity of completing allegations which are needed
on the score of this different legal qualification. If there is no necessity of completing the allegations, that is to say, if the court has enough documents for its
decision in the form of allegations foreshadowed by the parties in the course of
the proceeding so far, there is no necessity to instruct the parties concerning a
different legal qualification of the case, according to the current interpretation
of the aforementioned provision of the Code of Civil Proceeding.8 Should this
instruction duty remain unfulfilled, so such procedure would again be considered to be contradictory to the party’s right to a fair trial.9
We can see that fulfilment of the idea of foreseeability of judicial decisions in
the Czech civil proceeding is achieved by providing the aforementioned instruction duties. However, the court must proceed so that the principle of equality of
the parties is not affected. This principle is explicitly expressed in the Czech legislation both on constitutional level and within the frame of CPC. So the court’s
instruction directed towards one party may not be provided in such a form that
this party would be given advantage in comparison with the other contradictory
7
8
9

CPC hereinafter.
E.g. Decision of the Supreme Court of the Czech Rep. of June 23, 2010, evidence No. 23
Cdo 721/2008.
E.g. Judgment of the Constitutional Court of the Czech Rep. of November 23, 2010, evidence No. IV. ÚS 2738/10, Judgment of the Constitutional Court of the Czech Rep. of
October 22, 2008, evidence No. I. ÚS 129/06, Judgment of Constitutional Court of the
Czech Rep. of October 3, 2006, evidence No. I. ÚS 173/06.
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party. The court has to construct its instruction so that it will not serve as a hint
for some of the parties regarding the way this party should take in the trial in
order to be successful, but it must help the court acquire information necessary
for making a just decision.10 The instruction under Section 118a should therefore
be provided with regards of the general rule included in Section 5 CPC, that is
to say, the court in principle provides instructions concerning procedural rights
and duties only, not concerning rights based upon substantive law.
3. The principle of foreseeability of judicial decisions as a component of the
right to a fair trial in Slovakia
The Slovak regulation of civil proceedings is included in the Act No. 99/1963
Coll., Civil Procedure Code – Občiansky súdny poriadok11. It is the same norm
as the Czech one, whereas there have been many profound amendments since
the division of the common state in 1993. In spite of the obvious similarity of
both the regulations, we find utterly different regulation of some institutes and
there are also newly introduced institutes there that are unknown to the other
regulation.
In the context of the foreseeability of judicial proceeding and decision both
the regulation of general instruction duty stipulated in Section 5 OSP and even
more specifically the provision of Section 100 OSP must be mentioned. Unlike
the Czech regulation the Slovak legislative regulation of civil proceeding does
not contend any analogy of the Czech provision of Section 118a CPC. That does
not mean, however, that the court does not have the duty to instruct the parties
of their duty to allege conclusive facts and propose evidences (but, unlike the
Czech regulation, the court does not have this duty towards legally represented
parties.) The duty of allegation and the duty of proof belong among the basic
procedural duties of the parties (Section 101 of OSP), which is why the court has
the duty to instruct them concerning their duties. The provision of Section 5 of
OSP stipulating the general instruction duty is constantly interpreted as being
applicable to the instruction concerning the duty of allegation and the duty of
proof as well, in cases when it is obvious from the proceeding so far that from the
court’s point of view the party has alleged some facts and proposed some proofs
but has not presented all the conclusive facts yet or has not proposed sufficient
proofs supporting facts alleged by this party.
With the view of foreseeability of judicial decisions the presented understanding of the instruction duty is of crucial importance since upon its fulfilment such situations can be avoided in civil proceeding as a court dismissing
an action only due to failure in bearing the burden of allegation or the burden
of proof in spite of the fact that the plaintiff has not known at all that from the
10 Similarly e.g. Decision of the Supreme Court of the Czech Rep. of June 23, 2010, evidence
No. 23 Cdo 721/2008.
11 OSP hereinafter.
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court’s perspective by him or her alleged facts and proposed proofs are insufficient for proving the alleged claim. So in spite of the fact that the Slovak regulation does not involve an explicit stipulation of courts´ instruction duty in the
case of insufficient fulfilment of parties´ duty of allegation and duty of proof, as
it is comprised in the Czech CPC, upon interpreting the provision of Section 5
OSP stipulating the general instruction duty we come to the conclusion that this
duty involves a duty analogical to the duty stipulated under Section 118a Par. 1
and 3 of the Czech CPC.
The provision of Section 5 OSP prescribes that the court instructs the parties concerning their procession rights and duties. It follows a contrario that the
court does not instruct concerning substantive law.12 Moreover the court has
not the duty to instruct the parties concerning possible interpretation of the substantive law in the course of the proceeding.13
The Act No. 384/2008 Coll., which came into effect on October 15, 2011,
amended the provision of Section 100 Par. 1 OSP, so that its last sentence in
its current diction allows a court to notify to the parties its opinion regarding
legal qualification of a case based upon alleged and proved facts, in the course
of the proceeding. In this way the court may announce to the parties how it
would qualify the case under current circumstances, thus allowing them to react
adequately to such conclusion, that is to say, either try to support this opinion
of the court by their arguments and procedural acts or, on the contrary, direct
their procedural acts more assertively with the view of reversing such opinion of
the court. According to the explanatory report referring to the abovementioned
amendment the purpose of this institute is to avoid surprising decisions. There
is an opportunity for the parties to direct their factual allegations and proposals
of proofs in a desired way, which is either further reinforcement of the court in
its revealed opinion of the case or reversing such opinion. However, the court is
not bound by its revealed preliminary legal qualification and may come to quite
a different opinion in its final decision. Such deviation will not be considered to
be a surprising decision, though, because it will be a product of further development of the case in the course of which the parties reacted to the preliminary
legal qualification of the case by the court and presented further allegations,
proofs and arguments. The purpose of the last sentence of the provision is to
come in the course of the proceeding to a just and foreseeable decision which
reacts adequately to the requirement of protecting the parties´ rights.
Section 100 Par. 1 of the Slovak OSP is constructed differently from Section 118a Par. 2 CPC of the Czech CPC. As mentioned before, the provision of
Section 118a Par. 2 CPC involves the instruction duty related to the situation
12 Similarly in decision R 20/1994, decision R 38/1994 quotation in Marek Števček & Svetlana
Ficová et al., Občiansky súdny poriadok -Komentár § 5, (1st ed. 2009), p. 10.
13 Decision SJ 23/1998 quotation in Marek Števček & Svetlana Ficová et al., Občiansky súdny
poriadok -Komentár § 5, (1st ed. 2009), p. 10.
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when the court holds different legal opinion regarding the solution of the case in
comparison with a party and when it is thus necessary for the party to present
missing facts. So the primal purpose is not to notify an opinion (which would
be something that the court may not do, with regards to the principle of procedural instructing only) but completion of information necessary for unity and
for clarification of facts of a case.
The court’s process stipulated under Section 100 Par. 1 OSP must then be
seen not as the court’s instruction duty in the strict sense, but rather as an instrument which enables the court to notify its preliminary opinion regarding legal
qualification of the case. The pursued interest here is a quicker and more flexible
proceeding of the court in the particular case and also the avoiding of unforeseeable proceedings of courts. According to this rule the court may proceed in this
way, that is, the court has not the duty to notify its opinion in all cases but the
court may consider efficiency of such process and probability of whether it will
contribute to the achievement of the goal of the proceeding.
4. Principle of foreseeability of judicial decisions as a component of the
right to a fair trial in Germany
The German regulation of civil proceeding, Zivilprozessordnung (ZPO hereinafter) stipulates in its provision of Section 139 special instruction duties of
courts which should provide for foreseeability of judicial decisions. Paragraph
1 stipulates courts´ instruction duty characterized by hearing the case with the
parties both from legal and factual point of view, if such procedure is necessary.
This will be the case when the parties have not yet sufficiently described conclusive facts, have not proposed sufficient proofs proving their allegations and
have not submitted to the court all related facts and have not made all useful
proposals.
Paragraph 2 of Section 139 regulates the instruction duty of the court in case
when the court intends to base its decision on a certain opinion which has obviously been overseen or underestimated by the parties, or in case the court differs
from the parties in qualification of such opinion. In such case the court must
foreshadow its opinion and allow the parties to comment on it. The instruction under Section 2 is used separately when there is no need for the parties to
complete their facts, proofs or proposals. The court shall apply the instructions
stipulated under both the paragraphs, when necessary.14
The described instructions obviously follow the purpose of avoiding surprising decisions, that is to say, rights of the parties should not be violated just
because the parties are in error regarding the importance of some facts, proofs
or proposals with the view of the decision, or because the parties have overseen
14 Similarly Wagner, C. in Münchener Kommentar Zivilprozessordnung. §§1-510c. 3. Auflage.
Verlag C.H. Beck, München, 2008. p. 1010.
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a certain aspect of the case that is, on the contrary, seen as crucial by the court.
Under the aforementioned provisions the court not only may, but must notify to
the parties its legal opinion, that is to say, the qualification of the case in terms
of the substantive law. The court may even advise the parties of the possibility of
putting objections based upon substantive law, as stated by Wagner15, but only
when there has been some fundamental base for such an objection in the pleading of the parties.
Upon comparing the German regulation with the Slovak one we come to the
conclusion that there are obvious similarities between these two regulations. The
Slovak court also has to instruct a party concerning the party’s duty to complete
conclusive facts and proofs, whenever the court comes to the conclusion that the
party has not yet sufficiently described the facts or proposed the proofs. Further,
when necessary, the court may notify to the parties its opinion regarding the legal
qualification of the case based upon alleged and proved facts so far, whereas this
may be done before the decision is pronounced. The court allows thus the parties
to express their opinion regarding such qualification and to influence it by means
of their further acts. This possibility is not explicitly or exclusively connected
with the situation when the court’s opinion differs from the party’s in terms of
legal qualification of the case. In connection with the notification the court may
of course prompt the parties to complete facts and proofs. The obvious purpose
is again to avoid situations when the parties would be surprised by the court’s
decision. The German regulation, however, goes even further and directly stipulates courts´ duty to notify to parties their different opinion at any moment and
to draw parties´ attention to those aspects of a particular case which the parties
have neglected. Slovak courts must not advise parties regarding the possibility
of applying objections based upon substantive law or concrete procedural acts
since this would be considered to be contradictory to the principle of equality. In
this regard the German court is not limited so strictly and is allowed to do this
under particular circumstances, whereas it is still viewed as a procedure nonviolating the principle of equality, but as its manifestation.
Upon comparing the Czech regulation with the German one we come to the
conclusion that in spite of some similarities the extent of instruction is different
in these regulations. A Czech judge instructs parties when they have not presented conclusive facts or proofs in general and specifically in case of necessity
of completing facts when such necessity follows from a difference in legal qualification of the case on the part of the court. However, even though these instructions pertain to a partly foreshadowed legal qualification of the case, the court
may not reveal its opinion directly before the decision is made, that is to say, the
court may not tell the parties how it would decide the case in the course of the
proceeding, as is the case with a Slovak court or a German court which even
15 Wagner, C. in Münchener Kommentar Zivilprozessordnung. §§1-510c. 3. Auflage. Verlag
C.H. Beck, München, 2008. p. 1008.
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has no other option than to do it. A Czech judge also cannot instruct the parties concerning the possibility of applying concrete procedural acts or objections
based upon substantive law, due to the conflict between such procedure and the
principle of equality expressed in the Constitution of the Czech Republic, in the
Charter of Fundamental Rights and Basic Freedoms and in Section 18 CPC.
5. Conclusion
In all of the discussed countries the principle of foreseeability of judicial
decisions is considered to be one of the components of the right to a fair trial.
The foreseeability of judicial procedure, including the decision itself, is achieved
through the court’s duty to instruct the parties. From this point of view all the
regulations of the instruction duty follow the same goal, that is to say, avoiding
the situation when a judicial decision would be surprising for a party that has
not been informed of the fact that according to the court’s opinion the party
has failed in bearing the burden of allegation and the burden of proof, or the
party, unlike the court, does not consider an aspect of the case to be substantial
or is not aware of it’s existence. However, the content of this instruction duty is
different within the compared regulations, first of all through the range of possible excess of such instruction into the frame of the substantive law. The principle of foreseeability of judicial decisions, and in its context the fulfilment of the
instruction duty is accompanied here by the principle of equality of the parties
(i.e. equality of arms) as one of the fundamental components of the right to a
fair trial. The way of understanding the content of this principle is also different
in the particular regulations. In the Czech civil procedural law the regulation
of the instruction duty is strongly influenced by this principle, so that the court
must not instruct a party to the degree when equal position of all participants
of a particular proceeding would be affected. That would be the case if a Czech
judge would proceed the same way as a Slovak or German judge, and notify her
or his opinion regarding the legal aspects of the case to the parties before the
announcement of the decision or if the judge would instruct the parties concerning particular procedural acts they are entitled to. In spite of its connection with
substantive law the instruction duty under Section 118a CPC should still be perceived as an instruction concerning procedural rights and duties, not concerning
rights and duties arising from substantive law.
In relation to the new regulation of civil procedural law which is actually
being prepared in the Czech Republic I would prefer it to be inspired by the German regulation which is long-term steady and precisely formulated, however,
this can only be said regarding the non contentious proceedings where there
are no parties to the dispute and where the object of the proceeding is not to
solve a conflict but to arrange relationships in the future. In such proceedings the
court has the duty to find out facts and proofs (participants do not have to bear
the burden of proof and burden of allegation); however, co-operation of parties
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is counted with and requested. In this type of proceedings neither preliminary
notification of legal qualification of the case nor reference to the possible application of certain procedural acts, or even objections based upon substantive law
(presuming that there exists a base for them formed upon previous allegations)
could be seen as a violation of the principle of equality.
In my opinion it is not necessary to broaden the instruction duty of court
regulated under Section 118a CPC to the extent to be found in the Slovak or
German civil procedure law if it comes to contentious proceedings. The court
in contentious proceeding fulfils the function of an unbiased third party that on
the base of submitted facts and proofs makes a decision in the case. According to
the current conception of contentious proceedings in the Czech civil procedural
law under which the parties stand in contradictory position and bear the main
responsibility for clarification of facts in the proceeding, such amendment would
not be possible without transformation of the whole regulation
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1. Introduction
About ten years ago, acts were adopted in the Czech Republic and Poland
which in both countries finalized the reform process in administrative judiciary.
A problematic point of the reforms was the question of organising the reformed
administrative judiciary. It appears to be appropriate to compare amendments
of the organization of administrative judiciary in countries in which the intellectual and historical foundations of judicial control of public administration are
often different, but in fact very similar, almost identical.1
*

1
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zgodność, czy też wystąpią różnice? In: Instytucje współczesnego prawa administracyjnego.
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2. Czech Republic
2.1 Foundations of the organization of administrative judiciary
Constitutional basis for the organization of the Czech administrative judiciary is laid out by Article 91 of the Constitution of the Czech Republic and by
Article 92 of the Constitution of the Czech Republic.2 According to these provisions, the court system consists of the Supreme Court, the Supreme Administrative Court, high courts, regional and district courts. The Supreme Court is the
supreme judicial authority in matters falling within the jurisdiction of courts
except for the matters decided by the Constitutional Court and the Supreme
Administrative Court. At the same time, the constitutional order of the Czech
Republic does not stipulate a clear organizational model of administrative judiciary. The Supreme Administrative Court represents the ultimate judicial authority for administrative judiciary matters, however,3 it may be seen as the supreme
element in the administrative judiciary system, or as the only element, as well
as being a mere “diversion” from the system of other courts in administrative
judiciary matters.4
These foundations also served as bases for theses in the preparation of the
current arrangements in administrative judiciary.5 Three options of organizational arrangement of administrative judicial system were considered: 1) general
courts and the Supreme Court, 2) general courts and the Supreme Administrative Court and 3) system of administrative courts lead by the Supreme Administrative Court. Since the first option would require a constitutional change in the
sense that the Supreme Administrative Court would have to be excluded from
the court system, and the third option would require the establishment of new
special administrative courts which would, together with the Supreme Administrative Court, constitute the whole system of administrative judiciary, the compromise second option was chosen. This option was considered in the government’s proposal of the code of administrative judiciary,6 which was approved as
the code of administrative judiciary (hereinafter referred to as c.a.j.).7 Administrative judiciary in the Czech Republic is administered on lower levels by general courts and on a higher level by the Supreme Administrative Court as a special court (organic administrative judiciary).

2
3
4
5
6
7

sytetu Jagiellońskiego, 2001, p. 479-487.
Constitutional Act No. 1/1993 Coll.
See SLÁDEČEK, Vladimír, MIKULE, Vladimír, SYLLOVÁ, Jindřiška. Ústava České republiky. Komentář. Prague: C.H.Beck, 2007, p. 760.
MAZANEC, Michal. Správní soudnictví. Prague: Linde Praha, 1996, p. 44.
See Výchozí teze pro přípravu koncepce správního soudnictví a možné varianty jeho
organizační struktury. Právní praxe, 2000, No. 6.
Parliament of the Czech Republic, the House of Deputies, 2001 , III. election period, the
House print No. 1080.
See Act No. 150/2002 Coll.
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In the Czech Republic, organizational standards regulating the basic status
of courts in the administrative judiciary and their judges are included in the
code of administrative judiciary, which does not constitute a regulation of purely
procedural nature. As indicated above, in the Czech Republic the court system
is represented by district courts, regional courts, high courts, the Supreme Court
and Supreme Administrative Court. In the Czech administrative judiciary, however, only regional courts and the Supreme Administrative Court act and make
decisions.8 However, unless otherwise provided by the code of administrative
judiciary, general legal provisions apply to the organization of courts and the status of judges deciding in administrative judiciary,9 particularly the act on courts
and judges.10
In accordance with the Constitution of the Czech Republic, courts are independent authorities exercising judicial power in the name of the republic. Judges
are appointed for no fixed term, they are independent in the performance of
their duties and their impartiality must not be endangered.11
2.2 Regional courts as administrative courts
Czech Republic has a total of 8 regional courts. Circuits of regional courts are
laid out according to the circuits of district courts.12 This is based on the territory of regions in accordance with the territorial subdivisions of the state,13 not
regions as higher territorial administrative units.14 The act has also established 7
branches of regional courts which do not constitute independent courts of law15
but represent organizational components of individual regional courts.16 In each
residential town in a region, seen as a higher territorial administrative unit, there
is either a regional court, or its branch. Whether or not a certain branch of
a regional court also discusses and decides administrative judiciary matters is
determined by the presiding judge of the regional court in work contour.17
Regional court is composed of the presiding judge, vice-presidents, presiding
judges of benches and other judges.18 Administrative judiciary matters are decid8
9
10
11
12
13
14
15
16
17
18

See § 3 (1) c.a.j.
See § 3 (2) c.a.j. The organization of administrative courts is regulated by § 11 - 31 in c.a.j.;
provisions on the status of judges in the administrative judiciary are regulated in § 121 124.
Act No. 6/2002 Coll.
See art. 81, 82 and 93 of the Constitution of the Czech Republic.
See Annex No. 2 of the act on courts and judges.
See Act No. 36/1960 Coll.
See Constitutional Act No. 347/1997 Coll. In accordance with this constitutional law, there
are 14 higher territorial administrative units in the Czech Republic.
See Annex No. 5 and 6 of the act on courts and judges.
See e.g. KOCOUREK, Jiří, ZÁRUBA, Jan. Zákon o soudech a soudcích. Zákon o státním
zastupitelství. Prague: C.H.Beck, 2004, p. 176.
See § 41 (2) in conjunction with § 42 (1) letter b) of the act on courts and judges.
See § 30 (1) of the act on courts and judges.
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ed by specialised benches consisting of a chair and two judges. Cases defined by
law are decided by specialised single judge. The basis for internal organization of
regional courts are judicial departments based on benches and single judges.19 At
the first level, administrative judiciary is carried out by general courts; however,
it is functionally separated in their internal organization.20 The law therefore provides for specific functional jurisdiction for decision-making in the administrative judiciary matters by regional courts.
Judges of regional courts are, in accordance with the Constitution of the
Czech Republic, appointed by the President with countersigning of the Prime
Minister or a member of the government authorised by the Prime Minister.21 A
citizen of the Czech Republic can be appointed a judge, if they have legal capacity and integrity, if their experience and moral qualities guarantee that they will
hold their office properly, they have reached at least the age of 30 on the day of
being appointed and agree to their being appointed as a judge and being allocated to a specific court. A prerequisite for being appointed as a judge is university education obtained by proper graduation from a Master’s study program
in law at a university in the Czech Republic and passing a professional judicial
examination. The following examinations are also considered as a professional
judicial examination: bar examination, law candidate’s final examination, notary
examination and professional bailiff examination. The same effects are obtained
by performing the duties of the Constitutional Court judge for the period of at
least 2 years.22
Administrative court judges are subject to special requirements. A judge
can be appointed, subject to their consent, to decide in administrative matters
at regional courts if they have performed legal, scientific or teaching practice
in constitutional, administrative or financial law for at least 5 years, or, if their
appointment can be justified by the results of their preparatory service and judicial examination. The Minister of Justice allocates the judge to a specific court
after their appointment and making the oath.23 Temporary allocation is also
possible.24 In this case, the Minister of Justice shall make the decision, following a proposal by the presiding judge of the particular regional court to which
the judge is to be temporarily assigned, after discussion with presiding judge
of the court where the judge performs their duties.25 At the same time, a judge
allocated to a certain court may be, with their consent or upon their request,
transferred to perform their duties at another court. The transfer will be decided
19
20
21
22
23
24
25

See § 40 (1) of the act on courts and judges.
VOPÁLKA, Vladimír et al. Soudní řád správní. Komentář. Prague: C.H.Beck, 2004, p. 8.
See art. 63 (1) letter i) and (3) of the Constitution of the Czech Republic.
For prerequisites for the office of a judge see § 60 act on courts and judges.
See § 67 act on courts and judges.
VOPÁLKA, Vladimír et al., op. cit., p. 294.
See § 68 (2) letter c) of the act on courts and judges.
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by the Minister of Justice after consulting with the presiding judge of the court to
which the judge is to be transferred.26
Separate issue in the legal status of judges of courts in administrative judiciary is ensuring their adequate expertise or specialisation in the field of administrative law. On one hand, the law stipulates higher requirements on judges
at administrative courts, at the same time theses in the preparation of the current arrangements of administrative judiciary expected a broader involvement
of specialists in administrative law from scientific institutions, law faculties and
administrative authorities. Three options were discussed: a) appointing these
persons as administrative court judges, b) employing them as assistant judges or
c) employing them as special lay jurors.27 The act, however, does not count on
too much “permeability” of such experts into the functions of judges or assistant
judges. Administrative judiciary then doesn’t count at all with the institute of
lay jurors.
The decision-making activities of regional courts involve, in addition to
judges, also higher court officers, judicial associates and judicial secretaries, as
well as assistant judges,28 to the extent provided for by the act on higher court
officers,29 or by the rules of procedure for district and regional courts.30
Higher court officers31 and judicial secretaries32 are court staff who may
carry out certain acts of the court. Regional court judges may appoint assistant
judges.33 Assistant judge is appointed by the president of a regional court following a proposal by the judge, whose assistant is to be appointed, and is dismissed
even without proposal. The assistant judge function is considered to be repealed,
shall the function of the particular judge cease. They are entitled to participate
in decision-making activities of the court in the scope specified for higher court
officers and also provisions governing the status of higher court officers shall
be adequately applied. Judicial associate is a person in the preparatory service
for judicial associates, the purpose of which is to professionally prepare judicial
associates for performing the duties of a judge. Judicial associate is entitled to
26 See § 71 (1) and § 73 (1) of the act on courts and judges.
27 See Výchozí teze pro přípravu koncepce správního soudnictví a možné varianty jeho
organizační struktury. Právní praxe, 2000, No. 6, p. 363.
28 See § 30 (3) in conjunction with § 36a (5) of act on courts and judges.
29 See § 10 (3) and § 11 - 14 Act No. 121/2008 Coll., on higher court officers and senior officials of the state prosecution and on the related laws, as amended (hereinafter referred to
as the act on HCO).
30 See § 6 (3) of the Ministry of Justice decree No. 37/1992 Coll. , on rules of procedure for
district and regional courts, as amended.
31 See § 2 (1) and (3) of HCO.
32 In accordance with § 27 of act of the judicial HCO judicial secretaries may, until 31 December 2013, carry out the operations of the court, which, according to the law may be carried
out by higher court officers, to the extent and under the conditions laid down by the decree
on the rules of procedure for district and regional courts.
33 See § 36a act on courts and judges.
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carry out court operations under the conditions and to the extent stipulated by
specific legal regulation.34
President and Vice-Presidents of regional court are court officials and in
addition to the decision-making activities they also perform the administration
of the regional court.35 President of the regional court shall be appointed by
the President of the Republic from among judges, following a proposal from
the Minister of Justice. Vice-Presidents of regional courts are appointed by the
Minister of Justice from among judges, following a proposal by the President
of a regional court.36 The term of office of the President and Vice-President of
regional court is 7 years. President or Vice-President of regional court may be
removed only by the decision of a disciplinary court in disciplinary proceedings.
Functions of the President and Vice-President of the court also cease as a result
of termination of office of the judge, resignation or expiration of the term. President of regional court initiates - based on final decision of the regional court in
administrative judiciary - the adoption of opinion by the Supreme Administrative Court. If requested by the Supreme Administrative Court, the President of
the regional court submits a statement prior to the adoption of the opinion.37
Presiding judges of benches in addition to decision-making activities also organise and govern the activities of the benches.38
In addition to the President and Vice-Presidents of the regional court, or,
where appropriate, presiding judges of benches, other judges and staff operating
in the court, the authority for administration of justice (in this case the central one) is the Ministry of Justice.39 It performs the administration of regional
courts either directly or through the Presidents of the courts.40 The Ministry of
Justice issues the already quoted rules of procedure for regional courts in the
form of regulations, and in the form of internal regulation it issues internal and
office rules of procedure.41
A five-member Judicial Council also operates at regional courts as an advisory body for the President of the court.42 The function of the Judicial Council
member is incompatible with that of the President and Vice-President of the
court. The Judicial Council of a regional court expresses its opinion in particu34 For more detail see. § 109 - 113 act on courts and judges.
35 See § 30 (2) and § 104, § 106 and § 108 of the act on courts and judges.
36 In each regional court the section of administrative judiciary falls under the scope of one
of the Vice-Presidents.
37 See § 32 act on courts and judges.
38 See § 30 (2) of the act on courts and judges.
39 See § 119 and 120 of the act on courts and judges.
40 For more on state administration of regional courts see in particular § 123 and § 126 act on
courts and judges.
41 Instructions of the Ministry of Justice No. 505/2001 - Org., by which the internal and office
rules of procedure are issued for district, regional and high courts, as amended.
42 See § 46-59 act on courts and judges.
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lar on the candidates to be appointed the President and Vice-President of the
regional court, on the judges who are to be assigned or seconded to exercise the
function in the regional court or who are to be transferred from the regional
court to another court, or on the judges who are to be appointed the presiding
judge of bench at regional court, and, in relation to fundamental issues of state
administration, it also examines the proposed work contour of the regional court
and its amendments. Members of Judicial Council and their 3 alternate members are elected by the assembly of all judges who were assigned or seconded to
exercise their function to the competent court, from among these judges. The
term of office in the Judicial Council is 5 years.
2.3 Supreme Administrative Court
It took ten years of efficiency of the Czech Constitution before the Supreme
Administrative Court (further referred to as SAC) was established in accordance
with the Constitution’s above cited provisions.43 In accordance with the mentioned constitutional definition, the SAC is marked by judicial regulations as the
“ultimate judicial authority in matters falling in the powers of the courts in the
administrative judiciary ensuring the unity and the legality of their decisions”,44
which shall act as the authority of the first and only instance in the administrative judiciary, as well as the authority of the second instance in the framework
of the decision-making about cassation appeals. The Supreme Administrative
Court is located in Brno.
The Supreme Administrative Court consists of the President of the court,
Vice-President of the court, heads of court divisions, presiding judges of benches
and other judges.
Decision-making of the Supreme Administrative Court is performed by
judges. With regard to lawful requirements for SAC judges, it can be noted that
a judge can be, with prior consent of the President of the SAC and the judge himself, allocated to the SAC, if for the period of at least 10 years they pursued a legal
practice or scientific or teaching activities in the field of constitutional, administrative or financial law. The judge may be transferred to the SAC with their consent or at their request, if they have had a legal practice for at least ten years, and
their professional knowledge and experience gives guarantee for proper exercise
of this function. The law in this case lowers the additional requirements regarding judges in administrative courts in relation to their knowledge of constitutional, administrative and financial law. On the other hand, it requires that the
candidates’ professional knowledge and experience guarantee proper discharge
of this function. The judge can be transferred to discharge function at the SAC
only with the consent of the President of the court.
43 See § 11 c.a.j.
44 See § 12 (1) c.a.j.
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Each judge of the SAC appoints at least one assistant judge, who is appointed
and recalled by the President of the SAC following a proposal from the judge,
whose assistant this is. The assistant judge function is considered to be repealed,
shall the function of the particular judge cease. A citizen showing integrity can
be appointed as assistant judge, who has a Master’s degree in law from a university in the Czech Republic. Assistant judge performs individual acts of the
administrative court proceedings on behalf of a SAC judge.45
President and Vice-President of the SAC are appointed from among the
judges of the court the President of the Republic.46 Their recalling is regulated
by the above mentioned adjustment in the act on courts and judges. The term of
office of the President and Vice-President of the SAC is 10 years. The President
and Vice-President of the SAC may be appointed repeatedly, if, during the time
of their office they were not found responsible for any disciplinary offense committed in the course of this function, or if they were not sentenced for a criminal
offense during the period of their function.
President and Vice-President of the SAC perform, in addition to the decisionmaking activities, also the administration of the court. The President of the SAC
appoints heads of court divisions and presiding judges of benches from among
the judges of the court.47 The President of the SAC issues, following a discussion
in plenary, the rules of procedure of the Supreme Administrative Court.48
SAC judges are classified by the schedule of work into court divisions according to the main focus of their activities. The SAC plenary decides on the number of court divisions, following a proposal by the President of the SAC. Two
divisions have been set up by the plenary: financial-administrative division and
social-administrative division.49 Activities of the court divisions are organised
and governed, in addition to decision-making activities, by the heads of court
divisions.
45
46
47
48

See also § 29a Rules of Procedure of the SAC.
For powers of the President of the SAC see also § 3 of the Rules of Procedure of the SAC.
See § 102 (4) of the act on courts and judges.
The rules of procedure of the SAC, as well as the organizational regulations, are available
on the Supreme Administrative Court’s website at www.nssoud.cz
49 Within the scope of the financial-administrative division falls decision-making in matters of taxes, charges, duties, accounting, protection foreign investments, prices, securities,
collective investments, pension funds and pension supplementary insurance, insurance,
protection of competition and public procurement, hallmarks, lotteries, and other similar
games; in the scope of the social-administrative division then falls pension insurance, oneoff financial compensation, sickness insurance, insurance premiums on the social security
and contribution to the state employment policy, health insurance, health and safety, social
assistance, state social support, social and legal protection of children, employment and
safety at work, interest and professional self-government, business relationships (cf. Plenary resolution of the SAC from 29 April 2004, as amended by Plenary resolution of the
SAC of 20 December 2006, www.nssoud.cz).
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All the judges of the SAC form the plenary of the SAC. Plenary meetings
are not open for the public, but the Minister of Justice and the President of the
Supreme Court have the right to participate. Other persons can also be invited
to the plenary meetings. The plenary gives opinions on the decision-making
activities of courts in certain matters, decides on which decision of the court and
regional courts will be published in the Collection of Decisions, it examines the
rules of procedure and its amendments, following a proposal by the President
of the court it decides on the number of court divisions, their establishment,
fusions and content of their activities.50
The Supreme Administrative Court issues the Collection of Decisions of the
Supreme Administrative Court, in which in particular selected decision of the
SAC and regional courts issued in the administrative judiciary are published,
and also the opinions and a major resolutions of the Supreme Administrative
Court.
The SAC also houses five-member Judiciary Council of the SAC. The function of a member of the Judicial Council is incompatible with that of the President, Vice-President and head of court division of the Supreme Administrative Court. Judicial Council is the advisory body of the President of the SAC.
Judicial Council, inter alia, expresses its opinion on candidates for the head of a
court division and the presiding judge of a bench of the Supreme Administrative
Court, on judges who are to be assigned and transferred to serve at the Supreme
Administrative Court or who are to be transferred from the Supreme Administrative Court to another court, discusses proposals for the work schedule of
the Supreme Administrative Court and its changes, expresses its opinion on key
issues of the state administration of the SAC. This is decided on the proposal of
the President of the SAC, if the Judicial Council does not respond within the
time limit, it is understood to approve the suggestion. Judicial Council may also
ask the President of the Supreme Administrative Court to convene the Plenum
and suggest the agenda of the session to him.
In addition to the President and Vice-President of the SAC, the Ministry of
Justice also carries out the state administration of the SAC through the President
of the SAC.51 The director of the administration of the SAC is also involved.
Office of the President of the Court and the Department of Documentation
and Analysis also operate within the SAC.52
The Supreme Administrative Court acts also as the “disciplinary court” in
matters of judges and judicial officials, even the judges in the administrative judiciary.53
50
51
52
53

See § 11 of the Rules of Procedure of the SAC.
On the scope of state administration of the SAC see § 28 - 29 c.a.j.
See § 8 and § 31 to 37 and § 11 and § 12 of the organizational order of the SAC.
See Act No. 7/2002 Coll., on the management in the matters of judges, state prosecutors
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2.4 The Supreme Administrative Court as the highest body of the administrative judiciary
As indicated above, the Supreme Administrative Court is the highest judicial
authority in matters falling in the powers of courts in the administrative judiciary, ensuring unity and legality of their decision-making. It has been equipped
with certain powers and institutes to perform these tasks.
In the first place, SAC decides in cases defined by the law about cassation
appeals, representing an extraordinary appeal against final decisions of regional
courts.54 Decision-making on cassation appeals unifies the judicature of regional courts.55
In contrast, unification of decision-making activities of the SAC itself is
regulated by submitting matters to enlarged benches of judges.56 If a bench of
the Supreme Administrative Court has in its decision arrived at a legal opinion
which differs from the legal opinion already expressed in the previous decision
made by the Supreme Administrative Court, the bench shall refer the matter to
an extended bench for its decision. On referring the matter, the bench shall
provide reasons for its legal opinion. An extended bench of judges consists of
a presiding judge and six judges in case the bench consist of a presiding judge
and two judges, and it consists of a presiding judge and eight judges in case the
bench consists of a presiding judge and six judges. By referring the matter to
the extended bench, the power of making the decision is transferred as well. If
the extended bench agrees with the different opinion, it shall discuss the matter
and decide; in case that the bench does not agree, the matter comes back for
consideration and decision to the bench by the extended bench’s ruling.57 The
procedure of the submission of matters to the enlarged bench shall not apply in
case that the different legal opinion has already been noted in the SAC’s opinion.
Another such instrument is represented by the just mentioned opinion of
the SAC.58 Supreme Administrative Court shall follow and assess final decisions of courts of administrative judiciary and, on the basis of these decisions in
the interest of unite judicial decision-making, shall adopt a position on judicial
and bailiffs, as amended.
54 See § 12 (1) and § 102 an. c.a.j.
55 To the Czech cassation appeal see e.g. SLÁDEČEK, Vladimír, TOMOSZKOVÁ, Veronika
et al. Správní soudnictví v České republice a ve vybraných státech Evropy. Prague: Wolters
Kluwer, 2010, p. 69-72 and literature referred to therein. Some of its aspects were discussed
in the Czech-Polish comparative view in my paper KRYSKA, David. K reformatorní pravomoci českého a polského Nejvyššího správního soudu v řízení o kasační stížnosti. In
ŠTURMA, Pavel (ed.) 1. celostátní studentská vědecká konference SVOČ v oboru právo a
právní věda. Prague: Charles University, Faculty of Law published by Eva Rozkotová,
2011, p. 83-101.
56 See § 16 (3) and § 17 c.a.j.
57 See VOPÁLKA, Vladimír et al., op. cit., p. 28–30.
58 See § 12 (2) and § 19 c.a.j.
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decision-making in specific matters. Delivering an opinion can be suggested
by the President of the Supreme Administrative Court, head of court division
or the extended bench. The opinion shall be adopted by the CAS in the court
division but in cases relating to more court divisions or disputed between them,
the President of the CAS may propose that the Plenary form an opinion. Before
forming an opinion, the Supreme Administrative Court may request an opinion
from administrative authorities and other authorities, administrative benches of
regional courts and other persons.
In its decision-making, the Supreme Administrative Court may – in the
interests of lawful and uniform decision-making by administrative authorities
– make a ruling of an exemplary nature.59 If the bench of the CAS in its decision-making forms repeatedly legal opinion different from the legal opinion on
the same legal question, on which a decision by an administrative authority is
based, it may submit the legal question for consideration to the enlarged bench
composed of the President and eight judges. If the extended bench forms legal
opinion identical with the current decision-making activities of the Supreme
Administrative Court, it shall make it a ruling of an exemplary nature. Rulings
of an exemplary nature are published in the Collection of Decisions of the SAC
and are sent to the authority concerned by the said decision, and the competent
central administrative authority (signalling power).
The president of the SAC may also submit other legal questions to the extended bench for their consideration.60
3. Poland
3.1 Foundations of the organization of administrative judiciary
As opposed to the situation in the Czech Republic, the Polish constitutioner
assumed a creation of a whole network of special administrative courts in the
technical sense (organic administrative judiciary), completely separate from
other courts. By administrative courts I mean, in accordance with Article 184 of
the Constitution of RP,61 Supreme Administrative Court and other administrative courts. System of administrative courts must therefore consist of at least two
levels, which corresponds also with the constitutional principle of two-instance
proceedings62 requiring the legal proceedings (i.e. also in the administrative
judiciary) to be at least two-instance (but it may also be three-instance).63
59
60
61
62
63

See § 12 (3) and § 18 c.a.j.
See § 18 (4) c.a.j.
Constitution of the Republic of Poland of 2 April 1997 (Coll. 1997 No. 78, item 483).
See art. 78 and art. 176 (1) of the Constitution of PR.
See WINCZOREK, Piotr. Komentarz do Konstytucji Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. Warsaw: Liber, 2000, p. 230-231.
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Adoption of the Constitution of RP required a reform of the administrative
judiciary, the part of which inevitably had to be anchoring the stages of appeal
into the administrative court proceedings. Two slightly different sets of law proposals emerged. Parliamentary bills calculate with the creation of three-tier
structure of administrative judiciary.64 By contrast, presidential bills65 counted
on the creation of a two-tier structure of administrative judiciary formed by
voivodship administrative courts and the Supreme Administrative Court, while
retaining the principle of two instances of appeal in the administrative proceedings and its introduction in administrative court proceedings. Presidential bills
represented the basis for the current legislation of the organization of administrative courts, and in 2002 the act on the organisation of administrative courts
was approved (hereinafter referred to as p.u.s.a.)66. Two-tier structure of administrative courts is therefore formed by voivodship administrative courts and the
Supreme Administrative Court (hereinafter NSA).
In accordance with the Constitution of RP, courts are separate and on other authorities independent bodies, which decide on behalf of the Republic of
Poland. Judges are appointed for an indefinite term and are independent in the
performance of office, subject only to the Constitution of PR and the law.67
3.2 Voivodship administrative courts
Voivodship administrative courts (hereinafter WSA) act as courts of first
instance and may be established for each province (voivodship) or for more
voivodships. Voivodship administrative courts are created and dismissed by
regulation, which following the proposal of the President of NSA is issued by the
President of the Republic. Similarly, the seats of WSA and their local jurisdiction
is determined. In addition to WSA, local branches may be created outside the
seat of the particular WSA, also in the form of a regulation by the President of
the Republic following the proposal of the President of NSA. Branches are not
separate courts, but they form a part of the particular court.68 Currently, there are
16 voivodship administrative courts,69 i.e. one WSA is located on the territory of

64 Sejm of the Republic of Poland, 2001, IV. election period, prints No. 77, 78 a 79, available
on www.sejm.gov.pl. Also see KIJOWSKI, Dariusz (red.) Dwuinstancyjne sądownictwo
administracyjne. Raport Programu Administracji Publicznej. Warsaw: Instytut Spraw Publicznych, 2000.
65 Sejm of the Republic of Poland, 2001, IV. election period, prints No. 18, 19 and 20, available
on www.sejm.gov.pl.
66 Act Coll. 2002 No. 153, item 1269.
67 See Article 173, 174, 178 (1), 179 of the Constitution of RP.
68 MASTERNAK–KUBIAK, Małgorzata In MASTERNAK–KUBIAK, Małgorzata,
KUCZYŃSKI, Tadeusz. Prawo o ustoju sądów administracyjnych. Warsaw: Wolters Kluwer, 2009, p. 179.
69 See Regulation by the President of the Republic of Poland - Coll. 2003 No. 72, item 652.
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each province.70 In addition, a local branch of voivodship administrative court in
Warsaw was established in Radom.71
Voivodship administrative courts are internally subdivided into departments
governed by the President or Vice-President of the court or an authorised judge.
Departments are created and dissolved by the President of NSA.
Voivodship administrative courts consist of the President of the court, VicePresident or Vice-Presidents of the court and individual judges. The number of
WSA judges is determined by the President of NSA.
In accordance with the constitutional arrangements, a WSA judge is appointed by the President of the Republic of Poland following a proposal by the National
Council for the Judiciary without counter-signing.72 A person can be appointed
as judge of voivodship administrative court if he/she is a citizen of the Republic
of Poland, is not limited in their civil rights, has a spotless character, completed
a law degree in Poland (a Master’s degree) or comparable study abroad subsequently certified in Poland, is able to fulfill the obligations of judge with regard to
their health, is at least 35 years of age, is characterised by a high level knowledge
in areas of public administration and administrative law and other areas of the
law relating to the activities of public authorities and worked for at least 8 years
as a judge, prosecutor, President, Vice-President, senior adviser or adviser to the
General Prosecutor’s Office of the Treasury or practised for at least 8 years as
a lawyer, legal adviser or notary, or who worked for at least 10 years in public
institutions on the positions related to the application or preparation of administrative law regulations, or worked for at least 2 years as a judicial trainee at a
voivodship administrative court.
Requirements for the practice need not comply with the scientific title of
Professor or with the scientific degree of habilitated Doctor of Law. Such persons
may also carry out their duties of judge in an incomplete extent of working time.
The President of NSA may for a certain period of time entrust a WSA judge,
with their consent, with the function of the Supreme Administrative Court
judge. Following a proposal by the President of the court, the Minister of Justice
may entrust, with their consent, an appellation court judge or a regional court
judge, i.e. of general courts, with the function of the administrative court judge
(WSA or NSA).
Bodies of the WSA are represented by the President of the court, the plenary assembly of the judges of voivodship administrative court and the bench of
voivodship administrative court.

70 See Article 2 of the Act Coll. 1998 No. 96, item 603.
71 See regulation by the President the Republic of Poland - Coll. 2005 No. 256, item 2144.
72 See Article 144 (3), point 17 in conjunction with Article 179 of the Constitution of PR.
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President and Vice-President of WSA is appointed by the President of NSA
from among the WSA or NSA judges. The term of office is five years and only
two consecutive terms are permitted. The appointment of the President of WSA
requires by law that the President of NSA had received the opinion of the Plenary
Assembly of judges of the particular court. If the opinion is not expressed within
two months, the President of the court may be appointed without an opinion.
In case of a negative opinion the law provides for the option for the President
of NSA to request the opinion of the National Council of the Judiciary, and the
President of WSA may be appointed based on the Council’s positive opinion.
A negative opinion of the National Council of the Judiciary is binding for the
President of NSA. However, even here the law provides for the possibility that
the National Council of the Judiciary does not issue an opinion on the candidate. If it fails to do so within a 30-day period, it is considered that the opinion
is positive.
President or Vice-President of WSA may be removed by the President of
NSA, if they fail seriously in duties or if further exercise of these functions would
not be in accordance with the correct performance of judiciary. A positive opinion by the Plenary Assembly of judges and the National Council of the Judiciary
is needed for the removal. If the authorities do not respond within one month,
the opinion is considered to be positive. The President or Vice-President may
of course resign. In this case, the President of NSA removes them without the
opinion of these bodies.
President of the court governs the court and represents it. The President also
carries out judicial administration, being a subordinate body of the President
of NSA. President of WSA is substituted by the Vice-President of court or by a
designated judge.
Plenary Assembly of voivodship administrative court represents an authority of judicial self-government73 and is composed of all WSA judges, chaired by
the court’s President. Plenary assembly discusses the annual report of the President of the Court, presents candidates for WSA judges to the National Council
of the Judiciary, expresses its views on the appointment and removal of the President and the Vice-President of court, specifies the number of members of court
divisions, chooses its members and makes changes in its composition, chooses
from among themselves two members to attend the Plenary Assembly of NSA
judges which proposes candidates for members of the National Council of the
Judiciary, and discusses and expresses opinions on other matters, submitted by
the President of court or members of Plenary Assembly.74

73 MASTERNAK–KUBIAK, Małgorzata
KUCZYŃSKI, Tadeusz, op. cit., p. 208.
74 See Article 24 p.u.s.a.
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The court divisions of voivodship administrative courts distribute activities performed by the court and describes detailed principles of the allocation of
cases to individual judges, presents candidates for WSA judges to the National
Council of the Judiciary, discusses issues submitted to the Plenary Assembly,
examines other cases submitted by President of the court or on its own initiative.
The term of office of the court division is three years. Court division is chaired
by the President of the court.
In addition to judges, judicial trainees also operate in WSA, as well as senior
judicial officers, senior assistant judges and assistants judges and officers and
other court staff.
Judicial trainee is appointed by President of NSA from among the people
who satisfy the above mentioned conditions for the appointment as a judge, with
the exception of the prescribed age and practice, where the law stipulates milder
conditions. The President of NSA may, subject to agreement of particular division of WSA, authorize judicial trainee to perform judicial activities in WSA,
but only for a fixed period not exceeding five years. Here it should be noted that
similar legal arrangements in the law on the organization of general courts75
were pronounced as unconstitutional by the Constitutional Tribunal.76
Judicial officer exercises the activity of mediation, as well as other judicial
activities stipulated by law. Judicial officer who performed this function for at
least 10 years without disciplinary punishment and regularly received positive
qualifications evaluation, may be appointed a senior officer. The task of assistant
judge is to independently carry out certain activities of judicial administration
and prepare cases for discussion. Assistant judge, who performed this function
for at least 10 years without disciplinary punishment and regularly received positive qualifications evaluation, may be appointed a senior assistant judge.
Internal office regulations of voivodship administrative courts are issued by
the regulation of the President of the Republic.77 Internal office regulations regulate the internal organization of courts, principles of their operation, method
of execution of judicial activities, method of determining the composition, in
which the court shall decide, with regard to the specialization of judges and idea
of matters.
3.3 The Supreme Administrative Court
As indicated above, the system of administrative courts in the Republic of
Poland is completed by the Supreme Administrative Court based in Warsaw.
The Supreme Administrative Court operated as a single-instance court after the
75 Act Coll. 2001 No. 98, item 1070.
76 See Judgments of the Constitutional Tribunal of 24 October 2007, SK 7/06, LexPolonica
No. 1639572.
77 See Coll. 2003 No. 169, item 1646.
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renaissance of the Polish administrative judiciary in the years 1980 to 2003. The
last reform was therefore performed “downwards”, and the existing Supreme
Administrative Court became the top of the newly established system of administrative courts.
Supreme Administrative Court consists of the President of NSA, Vice-Presidents and judges. The number of NSA judges is specified by the President of the
Republic in the form of a regulation issued by the plenary assembly of NSA.78
A person may be appointed a judge of the Supreme Administrative Court
who fulfills the conditions for the appointment as a judge of voivodship administrative court and is at least 40 years old, or performed for at least 10 years duties
of judge or public prosecutor or the President, Vice-President, senior adviser or
adviser of the General public prosecutor’s office of the Treasury or practised as a
lawyer, legal advisor or notary for at least 10 years. The age limit 40 years of age
does not apply to anyone who performed for at least 3 years the duties of judge
at a voivodship administrative court. The condition of the prescribed period of
practice in one of the listed legal professions need not be met by a person possessing the scientific degree of Professor or habilitated Doctor of legal sciences.
In this case such persons may also perform their duties of judge in an incomplete
extent of working time.
Supreme Administrative Court is divided into three chambers: the Financial
Chamber, the Commercial Chamber and the General Administrative Chamber.79 Chambers supervise decision-making activities of voivodship administrative courts. Activities of each of the Chambers is governed by one Vice-President
appointed by the President of NSA.
The Supreme Administrative Court also includes the Office of the President
of the Supreme Administrative Court and the Judicature Department.
The Chambers of NSA, Office of the President of NSA and the Judicature
Department are further subdivided into departments, that are, with agreement
of the court division of NSA, established and dismissed by the President of NSA.
78 See Coll. 2004 No. 26, item 228. In accordance with this regulation 95 judges work at NSA,
4 of which are Vice-Presidents of the court.
79 See Article 39 p.u.s.a. The scope of the Financial Chamber includes issues of tax liabilities
and other money contributions from the area of tax law and their execution. The scope
of the Commercial Chamber includes economic activity, protection of industrial property, budget, currency, securities, banking, as well as insurance, customs, prices, tariff rates
and fees. Finally, the General Administrative Chamber deals with matters not covered
by other NSA chambers, in particular those concerning construction and supervision of
construction projects, land development, water management, natural environment conservation, agriculture, forestry, employment, system of local government, real estates management, privatisation of property, compulsory military service, internal affairs, as well as
prices, fees and tariff rates, provided that they are connected with matters falling within the
scope of competence of the Chamber.
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He/she also appoints and removes their Presidents, the Head of the Office of the
President of NSA and the President of the Judicature Department.
Bodies of the Supreme Administrative Court are represented by the President of NSA, the Plenary Assembly of NSA judges and the NSA court division.
The head of NSA is the President of NSA, who manages its activities, represents it and supervises the administrative activities of administrative courts.
The President and Vice-Presidents of NSA are appointed by the President of the
Republic without counter-signing.80 The President is chosen from one of two
candidates proposed by the Plenary Assembly of NSA judges from among the
NSA judges, for the term of 6 years.81 The President of NSA exercises judicial
administration with respect to NSA, and other activities stipulated by law. An
essential tool of separating administrative courts from public administration and
executive power in general is the removal of powers in the judicial administration from the Minister of Justice, in relation to general courts. This principle is
based on the fact that administrative courts exercise the control of public administration, and therefore of the Ministers. As a result, these powers are exercised
by the President of NSA.82 He/she also has the powers of the Minister of Finance
with regard to administrative courts’ budgets.83
President of NSA can submit a proposal to the Constitutional Court in matters of abstract control of constitutionality, as well as on the conflicts of jurisdiction between the central constitutional authorities of the state.84 Moreover, he
may propose to the NSA to adopt a resolution explaining legal provisions, the
application of which has generated divergence in the decision-making practice
of administrative courts.85 The President of NSA also issues official collection of
decisions of administrative courts and annually reports to the President of the
Republic and the National Council of the Judiciary on the activities of administrative courts. In addition, NSA also issues professional legal magazine (Zeszyty
Naukowe Sądownictwa Administracyjnego).
President of NSA is substituted in range specified by him by the Vice-Presidents of NSA. In addition, he/she may entrust certain judges with certain activities in the field of judicial administration. Vice-Presidents of NSA are appointed
by the President of the Republic following a proposal of the President of NSA,
with the consent of the Plenary Assembly of NSA judges. Vice-President of
80 See Article 144 ( 3), points 22 and 23 of the Constitution of PR.
81 See Article 185 of the Constitution of PR in conjunction with Article 44 p.u.s.a.
82 See HAUSER, Roman. Założenia reformy sądownictwa administracyjnego. Państwo i
Prawo, 1999, No. 12, p. 26-27.
83 Part of the state budget proposal with regards to administrative courts is processed by
the President of NSA and the Minister of Finance only attaches it to the draft of the state
budget.
84 See Article 191 (1) point 1 and Article 192 of the Constitution of PR.
85 For more see below.
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WSA may be removed by the President of the Republic, following a proposal by
the President of NSA, if they fail seriously in duties or if further exercise of these
functions would not be in accordance with the correct performance of judiciary.
For such a proposal, however, the President must obtain the consent of NSA
Plenary Assembly. Such consent is not needed, if the Vice-President resigns. In
such case the President of NSA shall propose his removal.
NSA judges form the Plenary Assembly of judges of the Supreme Administrative Court, being the body of judicial self-government,86 lead by the President of the Supreme Administrative Court. The Plenary Assembly of NSA judges examines the annual report of the President of NSA on the activities of the
court, presents candidates for the position of judges to the National Council of
the Judiciary, selects candidates for the President of NSA, approves designation
or removal of the Vice-President of court, determines the number of members
of NSA division, selects its members and the changes in its composition, as well
examines other issues submitted by the President of NSA or members of the
Plenary Assembly of NSA judges and issues opinions on those.
Plenary Assembly of NSA judges approves the internal office regulations of
the Supreme Administrative Court, which must be published in the Official Collection of the Republic of Poland.
The court division of the Supreme Administrative Court also represents
a body of judicial self-government.87 The court division specifies the distribution of activities performed by the court and describes detailed principles of the
allocation of issues to individual judges, presents opinions on candidates for the
position of judges to the Plenary Assembly of NSA judges, authorizes the establishment and dismissal of divisions and the appointment and removal of their
presidents, the President of the Office of the President of NSA or the President of
the Judicature department, discusses matters submitted to the Plenary Assembly
of NSA judges, as well as other issues submitted by the President of the court or
from its own initiative. The term of office of NSA court division, lead again by
the President of the Supreme Administrative Court, is 3 years.
Supreme Administrative Court decides in disciplinary proceedings of judges
of administrative courts, both in the first (formed by three judges) and in the
second (formed by seven judges) instance.88

86 MASTERNAK–KUBIAK, Małgorzata
KUCZYŃSKI, Tadeusz, op. cit., p. 287.
87 MASTERNAK–KUBIAK, Małgorzata
KUCZYŃSKI, Tadeusz, op. cit., p. 291.
88 See Article 48 p.u.s.a.
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3.4 Supreme Administrative Court as a supervisory body
Supreme Administrative Court supervises the decision-making activities of
WSA, in particular decides about appeals against the decisions of courts and
adopts resolutions addressing legal issues.89 Supreme Administrative Court,
however, is not responsible for supervision of the decision-making activities of courts in the administrative judiciary at the constitutional level. On the
other hand, according to certain officials of doctrine, the constitutional task of
the Supreme Administrative Court is to supervise the activities of voivodship
administrative courts, even though it’s not explicitly stated in the Constitution
of PR.90
Supreme Administrative Court decides cassation appeals and complaints as
appeals against the decision of voivodship administrative courts91 or statement
of invalidity of a court decision,92 which represents a means of supervision of
the decision-making activities of WSA, and means of self-control of decisions
issued by NSA.93
Besides decision-making on these remedies NSA also accepts resolutions
addressing legal issues.94 These resolutions are of two types: 1) specific and 2)
abstract. The subject of specific resolutions are legal doubts, which result from
the discussion of any remedy of NSA and therefore are in close relation with the
procedure in the individual case discussed by the NSA.95 In contrast, abstract
resolutions are adopted in order to address the legislation, the application of
which has created differences in judicature of administrative courts (not only
NSA but also WSA). In contrast to specific resolutions, they are in no immediate relation with specific proceedings at administrative courts.96 Both forms
of resolutions are adopted by NSA panel of seven judges, by a Chamber or in
plenary. The panel of seven judges can, in the form of a resolution, present a
legal question for decision to a Chamber, and the Chamber can do the same to
the NSS plenary. Specific resolutions are adopted by NSA if the procedure for
dealing with the cassation appeal or appeal uncovers a legal question causing
serious doubts. In this case, NSA can postpone hearing of the case and submits
89 See Article 3 § 2 p.u.s.a.
90 BANASZAK, Bogusław. Konstytucja Rzeczypospolitej Polskiej. Komentarz. Warsaw:
C.H.Beck, 2009, p. 814.
91 See Article 173 an. and Article 194 an. Act on the proceedings before administrative courts
(Coll. 2002 No. 153, item 1270; hereinafter referred to as p.p.s.a.). For literature see e.g.
KANIA, Michał. Zwyczajne środki zaskarżenia w postępowaniu przed sądami administracyjnymi. Warsaw: Wolters Kluwer, 2009.
92 See Article 172 p.p.s.a.
93 See ROMAŃSKA, Marta In WOŚ, Tadeusz (red.), op. cit., p. 303. Supreme Administrative
Court shall declare invalid any decision by administrative courts.
94 See Article 264 an. p.p.s.a.
95 HAUSER, Roman, KABAT, Andrzej. Uchwały Naczelnego Sądu Administracyjnego w
nowych regulacjach procesowych. Państwo i Prawo, 2004, No. 2, p. 28.
96 Ibid, p. 27–28.
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this question for the decision to the panel of seven NSA judges. The resolution
of NSA panel of seven judges is binding in the particular case. Supreme Administrative Court’s panel of seven judges may also accept the issue for decision.97
Adoption of an abstract resolution is proposed by the President of NSA,98 Attorney General, Commissioner for Citizens’ Rights or Commissioner for Children’s
Rights. Supreme Administrative Court may refuse to adopt a resolution, in particular, if there is no need to remove doubts. If the administrative court (WSA
or NSA) discussing a certain case does not agree with the conclusions contained
in the NSA resolution addressing a legal question, it shall submit the question to
the competent NSA panel, which shall adopt a new resolution. In such case is
not possible to refuse the adoption of the resolution. This is the only case when
adoption of a resolution may be proposed by WSA.99
In this respect, signalling powers of the President of NSA, or administrative
courts, should be mentioned. President of NSA is obliged to inform the President of Council of Ministers (Prime Minister) about problems in functioning
of the public administration resulting from issues discussed by administrative
courts.100 In addition, in cases where administrative courts conclude in proceedings that a substantial infringement happened, or that there are circumstances
affecting it, the administrative court can inform relevant bodies of public administration.101
4. Conclusions
Now it is time to make an assessment. In my opinion, adjustment of the
organization of the Polish administrative judiciary significantly reflected the
fact that this form of judicial control of public administration has been renewed
already in 1980, as well as more time for the adoption of the new democratic
constitution in 1990s. It was also substantially influenced by the form of the
renewal of administrative judiciary in Poland, which happened “downwards” by
establishing a single administrative court for the whole country.102
The Polish Supreme Administrative Court, however, also operated through
its local branches, which were after the last reform transformed into voivodship
97 See Article 187 p.p.s.a.
98 See Article 36 § 1 p.u.s.a.
99 WOŚ, Tadeusz In WOŚ, Tadeusz (red.) Prawo o postępowaniu przed sądami administracyjnymi. Komentarz. 3. wydanie. Warsaw: LexisNexis, 2009, p. 910. The fact that WSA do
not normally have this option is not accepted without reservations (see HAUSER, Roman,
KABAT, Andrzej, op. cit., p. 28).
100 See Article 15 § 1 p.u.s.a.
101 See Article 155 p.p.s.a.
102 For more details see KRYSKA, David. K třicátému výročí vzniku polského Nejvyššího
správního soudu. In JIRÁSKOVÁ, Věra, WITKOWSKI, Zbigniew (ed.) Ústavní systém
České republiky a Polské republiky po přistoupení k Evropské Unii : II. česko-polský právnický
seminář. Prague: Leges, 2011, p. 225-235.
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administrative courts.103 I believe that it’s a shame that Czech legislators did not
decide to establish a whole network of special administrative courts with the
Supreme Administrative Court on the top. It is not only that specialisation of
courts for the administrative law generally appears to be appropriate and a separate system of administrative courts can provide it more easily.104 Effectiveness of
this solution is indicated by the comparison with the Polish legislation.
The solution in Poland significantly elevates the role (and the responsibility and liability) of the President of NSA in the organization of administrative
courts, his/her influence on functioning and direction of the system (e.g. ensuring sufficient expertise of judges and other court staff and the efficiency of courts,
and fulfilling its main responsibilities). A significant feature of this system is the
separation of the judicial administration of these courts from individual ministries (Justice, Finance), which increases their independence from the public
administration, the control of which is performed by administrative courts. The
principle of sufficient balance of state powers is ensured under the influence and
cooperation of the President of the Republic, or the National Council of the Judiciary, where appropriate.
An important step forward in the Czech reform from 2002 is the obligation of NSS to issue Collection of Decisions of NSS, the absence of which was
regarded as a serious issue in 1990s.105 In addition to issuing an official collection
of the decisions by administrative courts, however, the Polish NSA also issues a
comprehensive public annual report on its activities, a scientific magazine and
numerous scientific publications. A problem still existing in the Czech Republic is, in my opinion, the insufficient “permeability” of staffing at administrative courts for the representatives of scientific community and administrative
authorities.106 Administrative court judges virtually do not differ from the judges
of general courts and higher requirements imposed on them are considered to
be an exception from general rules. to them are considered to be rather as a
derogation from the general rules. Also here the Polish legislation can be very
inspiring.
Finally, let me express my agreement with R. Hauser and A. Kabat with
regards to legislation amendment which would allow voivodship administrative
courts to issue resolutions addressing legal issues also during the proceedings
103 See HAUSER, Roman. U progu reformy sądownictwa administracyjnego. Państwo i
Prawo, 2002, No. 11, p. 40 .
104 For more on the issue see LEGOMSKY, Stephen. H. Specialized justice: courts, administrative tribunals and a cross-national theory of specialization. New York : Oxford University
Press, 1990.
105 See e.g. MIKULE, Vladimír. Význam správního soudnictví pro všeobecnou právní kultivaci veřejné správy. Správní právo, 1997, No. 3-4, p. 141-142; MAZANEC, Michal. Problémy
českého správního soudnictví pohledem soudce. Správní právo, 1997, No. 3-4, p. 149-150.
106 See MAZENEC, Michal. K úvahám nad záměry reformy správního soudnictví. Časopis pro
právní vědu a praxi. 2002, No. 2, p. 233.
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held there. Similarly, procedure for forming opinions by the Czech NSS should
be also adapted. Such adjustment of “preliminary question” would in my opinion allow for better unification of judicature and it would also contribute to cultivation of public administration. In this context, perhaps even more than in
Poland, the institute of cassation appeals is preferred here. However, not every
decision of the court of “the first instance” must (or can, due to inadmissibility)
be contested at the Supreme Administrative Court.
Not only for these reasons I believe that is legitimate not to settle completely
for the Czech reform of 2002, but to continue to discuss and analyze the options
for establishing a whole system of administrative courts.107

107 I’m leaving aside the option of establishing independent administrative tribunals and I
refer in this matter to KRYSKA, David. Idea nezávislých správních tribunálů a její možné
uplatnění v cizineckém a azylovém právu se zaměřením na českou a polskou právní úpravu. In JÍLEK, Dalibor, POŘÍZEK, Pavel (eds.) Návratová směrnice: vyhoštění, zajištění a
soudní přezkum. Sborník z vědeckého semináře uskutečněného dne 20. října 2011 v Kanceláři
veřejného ochránce práv. Brno: Kancelář veřejného ochránce práv, 2012 (in print).
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Summary: This article explores capacity to marry in depth, beyond the literal
statements presented by legal acts in Estonia. The discussion will be focusing
on answering the following questions: What is the nature of marriage capacity
and how it has been developed in Estonia? What are the values that the Estonian
Family Law Act (2010) protects when regulating marriage capacity? In addition a brief comparative analysis will seek to explain how different regulations of
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1. Introduction
Disharmony in the field of family laws within the European Union (EU) is
explicable, taking into account the cultural and historical factors that characterize this branch of laws. However, the European Union policy and the practice of
private international law explains a certain degree of flexibility in the application
of rules when cases involve citizens from different states. One important area
that requires legislative development or doctrinal clarification is marriage capacity, considering that this is a region where freedom of movement is protected,
encouraged and facilitated. Especially concerning are changes in domestic legislation affecting the very nature of this traditional institution namely, laws on
cohabitation, ostensible marriages, and same sex marital contracts.

1
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Certifying the contract of marriage involves an administrative deed where
administrative body needs to apply both, domestic and supranational legal principles. One of the elements of the essence of a contract is capacity. This imposes
an obligation to the administrative body in charge of verifying the substance and
meaning of the party´s marriage capacity. When the law of other states must also
be applied, questions about the values and principles of marriages or marriage
capacity, could be raised. Estonian administrative officials do not usually assess
the meaning of marriage or marriage capacity. In everyday practice, following
the legal procedures merely requires literal interpretation techniques. Other hermeneutical resources such as consulting the spirit of the norm (teleology) or
the historic background behind the rules (historical), are rarely even considered.
This situation could lead to the adoption of unreasonable, inadequate decisions.
This article explores capacity to marry in depth, beyond the literal statements
presented by legal acts in Estonia. The discussion will be focusing on answering
the following questions: What is the nature of marriage capacity and how it has
been developed in Estonia? What are the values that the Estonian Family Law
Act (2010) protects when regulating marriage capacity? In addition a brief comparative analysis will seek to explain how different regulations of the EU memberstates on the same matter (marriage capacity) are. This can also help discussions on whether is it justified to talk about cultural differences of EU member
states in the context of marriage capacity or not.
Baltic Private Law (1865) regulating marriage capacity, and similar provisions, or their equivalent in other EU memberstates2 are the subjects of this discussion, also the last Estonian Family Law Act (2010), that provides the grounds
to study the content of social values during its legislative development process.
The legal science methodology is qualitative-analytical, theory will be discussed,
contrasted, revised for consistency, compared and commented. Conclusions are
drawn based on interpretation of laws, doctrine and practice.
2. What is marriage capacity?
Marriage capacity3 is an element of validity of the marriage contract. According to A. Lüderitz (2005) this is a special legal capacity different from traditional
legal capacity in contract law.4
2

3
4

Von Freyhold, Vial & Partner Consultations, (2008) Facilitating Life Events, Final Report
for the European Commission, DB-Directorate-General for Justice, Freedom and Security on the project No JLS/2006/C4/004 http://ec.europa.eu/civiljustice/publications/docs/
study_ms_legislation_country_reports_en.pdf . 12.05.2012.
For the purposes of this article, the following terms are used interchangeably in literature and legal acts – marriage capacity, marriage ability, assumptions to marry, marriage
impediments, marriage obstacles etc.
A. Lüderitz.Perekonnaõigus. Õpik. Günther Beitzke alustatud teose 27., ulatuslikult
ümbertöötatud trükk,Tallinn , Juura, 2005. p 49.
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Capacity to marry is measured by the personal law.5 In overborder marriages
the conflict of laws arises related to marriage capacity most and not by the law of
the place of celebration, is quite independent of any general theory of capacity to
enter into contracts. Marriage is an affair, not of contract, but of status6.
Marriage capacity implies that a person has no obstacles to marry other person. The extent of this capacity is defined by gender, age, general legal capacity, kinship, validity of previous marriage(s). The concept of marriage capacity
is an evolving one, related to historical, religious, cultural and social values of
states or region. Nevertheless, according to the recommendations of the International Commission of Civil Status (ICCS) European Union memberstates cannot
establich race, nationality and religion as an impediment to marry7.
Common prequisites are gender and civil status - being single. Marriage
capacity is based on different aspects in every country: legal, physical and mental. Legal aspects are previous marriage, kinship, sex and adoption. There is little
reseach about marriage capacity made in Estonia. It seems that this legal institution is taken as something self-evident – something that has always been regulated like this and there is no reason to doubt its suitability todays society.
In Estonian law according to E. Ilus (1935) marriage obstacles were absolute obstacles, which did not allow to marry at all (age, valid previous marriage,
absence of the consent of the future spouses) and relative obstacles, which did
not allow to marry only to certain persons (kinship). E. Ilus also classifies the
marriage obstacles by the validity: „destroyable“ (kinship) and „undestroyable,“
but so called punishable (lack of the consent of the parents in case law demands
it). The third classification was obstacles of public law (age, kinship – it is state’s
function to control it) and obstacles of private law (fraud).8
3. Marriage
It is understandable that marriage capacity is closely related to the definition
of marriage in the different states or regions, because it depends on the connotations of marriage. In many cases there is no precise definition of marriage
9
explicit in the legal acts and the section on marriage begins with the issue of
5

6
7
8
9

The „personal“ law is the law with which an individual is presumed to have most to do, and
to be most in touch with – the law of his or her domicile, i.e., the la place where he or she
was settled with no intention of ever permanently removing there from (Baty T. Capacity
and Form of Marriage in the Conflict of Laws. The Yale Law Journal. Vol 26. No 6. 1917. P
445. http://www.jstor.org). 21.06.2012.
Baty T. Capacity and Form of Marriage in the Conflict of Laws. The Yale Law Journal. Vol
26. No 6. 1917. P 445. http://www.jstor.org. 21.06.2012.
ICCS recommendation No 2 Recommendation on the law of Marriage. Adapted by the
general Assembly in Vienna 8. September 1976. http://www.ciec1.org/ListeRecommendatations.htm 20.07.2011.
Ilus E. Eraõigus. Konspekt.
For example in Finnish Marriage Law, German Civil Code, Spanish Civil Code, Estonian
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capacity (or impediments) in EU memberstates. Recently, also in the literature,
the authors have been rather careful in defining the marriage as a legal institution. It seems reasonable considering that marriage as society’s most vital and
primary institution10 is more of a social phenomenon which has been changed
enormously in the last decades.
To exemply this, there are shown different explanations about marriage: marriage can be, for example, defined as a social union or legal contract between
people that creates kinship11 or a contract according to the law of nature, antecedent to civil institution, /.../ which may take place to all intents and purposes, wherever two persons to different sexes engage, by mutual contracts to live
together12. Marriage is an essentially private, intimate, emotional relationship
created by two people for their own personal reasons to enhance their own personal well-being. Marriage is created by the couple, for the couple. Each person
has the right to express socially his or her own inner vision of family, sexuality
and intimacy, on an equal bases13. Marriage is a site of various and dynamic
relations, in which new conseptual tools in political and social theory might be
put to work.14 Marriage is an institution deeply bound up with the system of civil
society as a whole. „It is the parent and not the child of society.“15 The essencial
function of marriage has always been to provide the necessary cultural framework for straight couples and their children.16 Marriage is generally considered
a civil contract differing in notable respect from ordinary contracts, but it is also
and specially a status or presonal relation in which the state is deeply concerned
and over which the state exercises exclusive dominon.17 These are only some
definitions and they differ from each other at least in some respect.
Many countries limit marriage, while some allow forms of polygamous marriage, and some recognize same-sex marriage. People marry for many reasons
– legal, social, emotional, economic, spiritual, religious etc, but the causes are
Marriage Law Act etc.
10 Dobson J. C. Marriage is the foundation of the Family. Notre Dame Journal of Law, Ethics
and Public Policy.2004. Westlaw. 10.06.2012.
11 History of marriage in Western Civilization.http://www2.hu-berlin.de/sexology/ATLAS
EN/html/history of marriage in western.html .
12 S. Cretney. Family Law in the twentieth century. A History. Oxford University Press. 2005.
p 699.
13 Gallagher M. What is Marriage for? The Public Purpuses of Marriage Law. Lousiana Law
Review. 2002. Vol 62. p 3 and 17.
14 Brook H. Stalemate: Rethinking the politics of marriage. Feminist Theory. 2002. http//fty.
Sagepub.com/content/3/1/45. p 56.
15 A. K. Kuhn. Comparative Commentaries on Private International Law or Conflict of Laws.
1937. Macmillian, p 135.
16 Yarhoyse M. A. Nowaki S., K., The Many Meanings of Marriage: Divergent Perspectives
Seeking Common Ground. The Family Journal. 2007. http:tfj.sagepub.com/content/15/36.
30.04.2012.
17 Dvorske J., J., Corpus Juris Secundum. Marriage Westlaw May 2012.
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not relevant to the law because the presumption is that people marry to create
families and cooperate with each other assisting the state in creating cells and
partnership of good citizenry. Marriage can be recognized by the state, church or
other religious authority, a tribal group, local community, organisation etc. Marriage law often reflects the moral views of certain period and/or social class. They
may also be used as an instrument to faster or uphold certain social structures
and developments. By binding sexuality, the creation of families, and children to
marriage, an essencial part of human relations could be controlled by those who
have influence over marriage rules and laws (mostly church and state).18
Marriage, as we know it in our Western civilisation today, has a long history with roots in several very different ancient cultures, of which the Roman,
Hebrew and Germanic are the most important. Western marriage has further
been shaped by the doctrines and policies of the medieval Christian church, the
demands of the Protestant Reformation and the social impact of the Industrial
Revolution.19
4. Marriage capacity through the times in Europe
In ancient times marriage capacity was regulated by customs. Though there
were no specific ceremony, people created family in certain ages and statuses
in their community. From the early Christian era (30 to 325 CE), marriage was
thought of a primarily a private matter with no uniform religious or other ceremony being required.20 In the era of Roman law already the impediments of
marriage were assessed. As marriage was regulated by private laws, the state did
not interfere on it much. Only on the 4th century the church started to give a socalled blessing to marriages21. The family law of the whole European continent
before the Reformation was mainly uniform canon law. It consisted of two separate systems, catholic and orhodox, which in fact were very much alike. This unification of canon family law in the Catholic part of Europe was achieved around
the 12th century, and brought about dramatic changes. In orthodox Europe, the
process of unification, although more spread out in time, led to almost the same
results. The developments of family law from the end of the Middle Ages until
today can be seen as the gradual abandonment of concepts of canon family law.
The process of gradually abandoning the concepts of canon law was essentially

18 J von Schmädel. The History of Marriage Law in Austria and Germany: From sacrament
to civil contract. Hitotsubashi Journal of Law and Politics. 37 (2009) p 41).
19 J von Schmädel. The History of Marriage Law in Austria and Germany: From sacrament
to civil contract. Hitotsubashi Journal of Law and Politics. 37 (2009) p 41).
20 History of marriage in Western Civilization. http://www2.hu-berlin.de/sexology/ATLAS
EN/html/history of marriage in western.html. 20.04.2012.
21 History of marriage in Western Civilization. http://www2.hu-berlin.de/sexology/ATLAS
EN/html/history of marriage in western.html . 20.04.2012.
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the same in all European countries, and took place under the influence of the
same liberal ideas.22
The substance, the tendencies, and the driving forces of the reform of family law were essencially the same everywhere. The only true differences are the
timing. There are no unbridgeable historical and cultural differences that make
family law eternally unsuitable for harmonization and unification.23
5. Marriage capacity in Estonia since the 13th century
Estonian (family) law belongs to the continental legal family and has in
history developed similarly to other European countries, having impacts from
Roman, German, Sweden, Danish, Polish and Russian law.
In Estonia until the beginning of the 13th century, families were patriarcal, which was the prevailing form of families also in earlier times. In general,
there was monogamy, though sometimes polygamy was mentioned (in case of
Elders). Marriage was contracted by robbery or buying, and also voluntarily (by
engagement).24 Soon after, the church took direct interest on this contract. Many
marriages were still contracted by customary law.25 From the 13th century the
Estonian family law has been developed similarly to other European States and
has received influences from Germany, Poland, Sweden, Danmark and Russia
until the beginning of the 20th century. The church had power and played a role
on these matters and the marriage capacity was controlled.
Some determining factors affecting the capacity to marry have been
unchanged from Roman law or even from earlier times – age, consent of the
so called legal representatives and gender. Marriage impediments were also a
valid previous marriage and marriage between relatives26. There are no norms
of marriage capacity in Baltic Private Law27(1865), because marriage was fully
22 Antokolskaia M.V. The process of modernisation of family law in eastern and western
Europe. Difference in Timing, Resemblance in Substance. EJCL. Vol 4.2. September 2000.
Arvutivõrgus. http://www.ejcl.org/42/art42-1.html.18.05.2006. See also Antokolskaia M.
V., Development of Family Law in Western and Eastern Europe: Common Origins, Common Driving Forces, common Tendencies. Journal of Family History 2003. http://jfh.sagepub.com/content/28/1/52.30.04.2012 p 53.
23 Antokolskaia M. V., Development of Family Law in Western and Eastern Europe: Common Origins, Common Driving Forces, common Tendencies. Journal of Family History
2003. http://jfh.sagepub.com/content/28/1/52.30.04.2012 lk 53.
24 Eesti õiguse ajalugu. Eestimaa õiguse ajalugu. Konspekt. V.E. Muhel (J. Uluotsa loengute
põhjal) 1938. p 97.
25 Eesti õiguse ajalugu. p 244.
26 See also E.Ein. Perekonnaõigus. 1936. Lk 219. Arvutivõrgus: http://digar.nlib.ee/digar/
show/?id=43622. 20.04.2012.
27 The third volume of Baltic Provincial Code, which was in general the codification of local
common law in force, first only for the Baltic-germans and established different rules in
different areas. (Göttig T, Hallik L, Uusen-Nacke T. Abielulahutuse õiguslik regulatsioon
Eestis. Juridica IV. 2006 p 245).
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regulated by the church law. Baltic Private Laws considered only the marital
property regulation. After the establishment of The Estonian Republic in 1918,
it was decided to reduce the authority of churches related to marriage law and
recognise civil marriage. As a result, in 1922, the Marriage Law Act was passed.
28 29
. According to the paragraph 4 of that law, it was not allowed for a person
to marry, if permanently insane, did not understand what he/she was doing, if
epileptic, in difficult forms or reproductive ills during the infection time, leper
or minor under the custody of parents or guardians, without their permission, to
marry. A person who wanted to get married, had to be single (no valid previous
marriage). Bigamy was in fact a criminal offence.
The following relatives could not marry to each other: ascendants and
decendants, uncles and nieces, aunts and nephews, stepfathers and step-daughters, stepmothers and her step-sons, brothers and sisters, half-brothers and halfsisters, adoptive parents and their adopted children as long as the adoption was
valid. The age of full capacity was 20 years. Still a man of age 18 and a woman of
age 1630 could marry only by the consent of their parent or guardian. The Family
Law Act was adopted in 192531, but the Marriage Law Act (1922) was applied to
marriage and marriage capacity. The Baltic Private Law and Family Law Act were
in force until 1941. After the occupation in 1940 the most important legal acts of
Russian Soviet Republic were imposed, including the Code of Marriage, Family
and Custody of Russian Soviet Republic32. By German Occupation in 1941 the
rules in force before 1940 were accepted, so until 1944 the Baltic Private Law,
Marriage Law Act and Estonian Family Law Act were in force.33
In 1944 the code of the Soviet Republic was re-established. According to it,
the conditions to marry were age (18-years) and the confirmation that the couple have not impediments to marry with each other and that they were aware of
the health conditions of the future spouse34. Marriage age could be reduced by
special permission, but not more than one year. Impediments of marriage were
previous valid marriage, imbecility and insanity, kinship and marriage between
brothers and sisters and half-brothers and half-sisters (par 6).

28 RT 1922, 138, 88.
29 See also T. Teder. Perekonnaseisuametniku käsiraamat. Siseministeeirumi Administratiivala Kirjastus. 1939. p 273-285.
30 According to J. Uluots in the drafting process of Civil Code 1935 there was a discussion
about raising or reducing the age of marriage and also about the extension of obstacles
related to health. Still the obstacles to marry became the same.
31 RT 1925, 191/192, 110.
32 NSVL Ülemnõukogu Teataja 1940, nr 46 ja ENSV Teataja 16.dets 1940, nr 65, art 867,
ENSV Teataja 31.dets 1940, nr 73, art 1007.
33 Göttig T, Hallik L, Uusen-Nacke T. Abielulahutuse õiguslik regulatsioon Eestis. Juridica IV.
2006. p 246.
34 Code of Marriage, Family and Custody of Russian Soviet Republic, par 4 and par 132.
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The Code of Marriage, Family and Custody of Russian Soviet Republic was
established in 1940, but was valid only temporarily. The grounds of marriage and
family laws for the rest of republics of Soviet Union were worked out meanwhile.
In 1969 a new code – The Marriage and Family Code of The Estonian Soviet
Republic was passed based on the principles provided by the grounds of marriage and family laws for republics of The Soviet Union35. This Code was in force
until 1995.
According to the Marriage and Family Code of Estonian Soviet Republic a
person who wanted to marry, had to be 18-years, exceptionally 17, with the permission of an appointed administrative body (par 15). Marriage impediments
were a pre-existent valid marriage, imbecility and insanity, kinship and marriage
between brothers and sisters and half-brothers and half-sisters.
According to the Estonian Family Law Act of 1995, the marriage was to be
contracted between man and a woman, and the marriage age capacity was 18.
Minors, from 15 to 17 could also marry with the written consent of his/her parent or guardian. In case a parent or guardian did not allow a minor to marry,
permission to marry could be still given by the court. Marriage impediments
were an „undissolved“ former marriage, kinship (marriage between relatives in
the direct ascending and descending lines were forbidden, also between brothers and sisters and half-brothers and half-sisters, between adoptive parents and
adapted children, and between the children adopted by the same person, also
between persons from whom one has a guardian because of his/her limited
capacity).
The Estonian Family Law Act of 2010 states that the marriage is allowed
only between a man and a woman while the only impediments are being already
married or not being of age. Only adults can get married. A court can extend the
active legal capacity of a person who has attained at least 15 years of age pursuant to the provisions concerning the extension of active legal capacity of minors
for the performance of acts required for the contraction of marriage and for the
exercise of the rights and performance of the obligations related to marriage. An
adult with restricted active legal capacity may marry only if he/she understands
sufficiently the legal consequences of such act. If a guardian has been appointed
to a person, it is presumed that the person is unable to understand the legal consequences of marriage unless otherwise provided in the ruling concerning the
appointment of a guardian.36

35 NSVL ÜT 1968, 27, 241.
36 Marriage cannot be contracted between relatives in the ascending and descending lines
and between brothers and sisters and half-brothers and half-sisters. These restrictions are
applied also if the family relationship between the persons has terminated as a result of
adoption of one person. Restriction is also applied if aforementioned family relationship is
based on adoption.
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6. Marriage capacity of EU memberstates
In principle, in all memberstates, a person who wants to marry must be an
adult (18-years old). As for minors, the age 15 or 16 (mostly 16) is the minimum age to marry but only with the consent of his/her legal representative or the
court. Only in Spain can already 14-year old minor marry (with the permission
of court or other institution).
An obstacle that only persons of different sex can marry has made most enormous change in resent years. There are some states, where same-sex marriages
are still forbidden37, but in some countries they are allowed38 or their relation is
regulated by registered partnership laws39. Usually being in an registered partnership is also an impediment to marry, except the marriage between those who
are in registered partnership with each other. Allowing same-sex marriages has
had different debates in EU memberstates, but in the end many states have regulated it. A similar pattern of development can be notices to the reform of family
law separating from canonic family law.
A similar treatment is given to the principle of monogamy. No marriage can
be contracted if one of the spouses is already enagaged in a valid marriage.
Impediments related to kinship are also regulated harmoniously. The general rule is that blood relations in straight lineage and siblings of both full and
half-blood cannot marry. Still there are exceptions related to those restrictions
and the marriages are allowed with the permission of court (Germany, Spain,
France, Slovenia, Poland), Minister of Justice (Finland, Netherlands, Sweden) or
the king (Belgium). The marriage between adopted child and adoptive parent is
not allowed in Europe, with the exception of Switzerland.
It is interesting to notice that in Italy, Spain and Portugal is marriage prohibited if the marriage is entered into by two people, one of whom has been convicted of the murder or attempted murder of the other’s spouse40. In Spain, the
pardon for this restriction can be granted by the Ministry of Justice.
Another remarkable impediment is the one related to the health of spouses.
In some states there is needed even a medical certificate (Bulgaria, Rumenia,
Luxemburg), in others impotence is an impediment to marry (Malta, Ireland,
Scotland).
37 For example in Estonia, Greece, Ireland, Italy, Latvia, Lithuania, Malta, Poland, Slovakia
etc.
38 The first state to allow same-sex marriage was Holland in 2001. Holland was followed by
Belgium in 2003, then Spain in 2005, Sweden in 2009 etc.
39 For example in Croatia, Danemark, Finland, France, Germany, Hungary, Island, Great
Brittain etc.
40 Von Freyhold, Vial & Partner Consultations, (2008) Facilitating Life Events, Final Report
for the European Commission, DB-Directorate-General for Justice, Freedom and Security on the project No JLS/2006/C4/004 http://ec.europa.eu/civiljustice/publications/docs/
study_ms_legislation_country_reports_en.pdf . 12.05.2012.
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In the United Kingdom if at the time of marriage a woman is pregnant by
some other that the other contrayent then an impediment arises.41
Notable is also an impediment in Austria, by which in case one of the spouses
was mistaken about the identity of the other spouse, the marriage is not valid.42
7. Values in society and marriage capacity
Legal norms express the values in society. It should be inevitable to relate
laws to the society, but how much legal norms actually reflect values? Values
are not original but derivative .43 Therefore law is in a continuous development –
what was accepted yesterday, can not be acceptable, contemporary and relevant
to the principles suitable in today’s society, not speaking about tomorrow. It often
happens in practice that rules established with one aim, are applied instead with
other purposes. But also contemporary cultures are not a static mediums they
are in fact, influenced by change and efforts to develop at many levels44.
The cultural history of the twentieth century can be understood as a gradual
acceptance of „social rights“45. Such progress towards total tolerance is interpreted as the possibility to live „as one wishes46.“ Although people might not
really want total freedom, they need regulations that protect morals and traditions. And yet, morality and traditions are changing as well, and too fast. Lõhmus (2003) explains that high degree of generalisation in Estonian constitution
(par 12) and in the convention of Human Rights (art 14) allows attend to the
changes and developments and adapt to different needs and level of developments of state and society47.
Marriage capacity is directly related to the social values. As refered earlier,
these social values are different in every memberstate. A comparative analysis shows that the marriage capacity regulation is not so dissimilar in Europe.
41 Von Freyhold, Vial & Partner Consultations, (2008) Facilitating Life Events, Final Report
for the European Commission, DB-Directorate-General for Justice, Freedom and Security on the project No JLS/2006/C4/004 http://ec.europa.eu/civiljustice/publications/docs/
study_ms_legislation_country_reports_en.pdf . 12.05.2012.
42 Von Freyhold, Vial & Partner Consultations, (2008) Facilitating Life Events, Final Report
for the European Commission, DB-Directorate-General for Justice, Freedom and Security on the project No JLS/2006/C4/004 http://ec.europa.eu/civiljustice/publications/docs/
study_ms_legislation_country_reports_en.pdf . 12.05.2012.
43 Raska E. Olemise õigus.TTÜ õiguse instituut.Sisekaitseakadeemia. Sisekaitseakadeemia.2010 p 65.
44 Michelle Le Baron, Transforming Cultural Conflict in an Age of Complexity, http://www.
berghof-handbook.net/documents/publications/lebaron_hb.pdf.26.05.2012 . Lk7.
45 R.R. Reno „Marriage, Morality, and Culture“. 2009. http://www.firstthings.com/onthensquare/2009/09/marriage-morality-and–culture 26.05.2012.
46 R.R. Reno „Marriage, Morality, and Culture“. 2009. http://www.firstthings.com/onthensquare/2009/09/marriage-morality-and–culture 26.05.2012.)
47 Lõhmus K. Võrdsusõiguse kontroll Riigikohtus ja Euroopa Inimõiguste Kohtus. Juridica.2003. II. P 107.
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Although there are some variations – for example, the age of minors to marry,
differs only in some years, some states allow marriage between close in kin, with
special permission, etc. Social values are the same related to monogamy48 and in
general related to kinship. The issue of gender is being discussed mostly in resent
years and a very strong movement towards harmonisation is taking place on this
regard. Twenty two of the Council of Europe’s forthy-seven memberstates legally
recognize same-sex relationship in some way49. States like Estonia who strongly
declare that same-sex marriage is not compatible with their tradition, should
think about their attitude towards cohabitation years ago – it was not considered
morally adequate then. In contrast, today a person who is married, is the exeption, considered oldfashioned and weird. Nowadays no clear statements holds
better than others the values of our society – is it any more acceptable a marriage or cohabitation? Too often also scientists and politics are puzzled to define
marriage arguing that marriage is the only social value a state has to protect50.
George and Elehtain have said that given the importance of marriage as an institution for individuals and for society, the thoughtful citizen has every reason to
expect, and even to demand, a deep and thoughtful debate as the precondition
for any change in how we understand marriage and encourage it to take shape.51
No research on marriage in Estonia has been made in recent years. In earlier studies it appears that there is no consensus about the definition or content
of marriage. While some authors have found that in Estonia cohabitation52 is
an alternative form for marriage (Kasearu 2004, Tiit 2003, Titma ja Saar 1997),
(Järviste, Kasearu, Reinomägi 2008), (Kama P, Kullerkupp K), 53 others consider
only marriage the ideal precondition for a family to be configured54.
Family patterns are changed because of the cultural changes in society. One
of the important factors here is the growth of individualism, where individual
becomes in his/her choices and preferences more confident and follows personal
48 Though there are also reflected protests againts it by the social groups with different religious tradition.
49 Cooper S. L., Marriage, Family, Discrimination & Contradictions: An Evaluation of the
Legacy and Future of the european Court of Human Rights’ Jurisprudence on LGBT
Rights. German Law Journal. 2011. Vol 2. No 10. P 1747.
50 According to Estonian Constitution marriage is under the protection of state (par 27)
51 George R.P., Elehtain J.B. The Meaning of Marriage. Family, state, market and morals.
http://www.amazon.com/The-Meaning-Marriage_Family-Market/dp/189062664#reader_
B0047DX11G.24.06.2012.
52 Cohabitants can be defined as a couple not married, having children and living as a one
household plenipotentiary (Kasearu K., Cohabitation in Estonia and Europe – do Estonians prefer cohabitation due to the financial reasons? Sotsiaalministeeriumi toimetised.
3/2008. p 31).
53 In 2002 they declared that „It is popular to say, that cohabitation isi n its sociological comparison equal with the family.“ (Kama P., Kullerkupp K., Vabaabielu versus abielu: varalised
suhted muutuvate kooseluvormide kontekstis. Juridica. 2002. VI. P 359).
54 Kasearu K., Cohabitation in Estonia and Europe – do Estonians prefer cohabitation due to
the financial reasons? Sotsiaalministeeriumi toimetised. 3/2008. p 31.
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interests (Beck and Beck-Gernsheim 2002). Also secularisation is relevant by
which essential moral norms based on Christian worldviews have decreased.
New family laws that are predicted on the fundamental principle of gender equality and are informed by the provisions of the international conventions relating
to family life, have enacted. Tsaoussyhas sayd that these legislative changes have
gone hand-in-hand with the growing complexity of family life, which in turn is
closely interrelated with larger social trends, such as individualization and secularization.55
According to the European Social Survey in 200756 marriage is highly valued in Estonia (85% of respondents support the tradition of marriage), 72%
claimed that marriage is not obsolete. By the everyday practice one could claim
that after five years from this study, the society values related to marriage have
been changed, as well as the general support towards marriage, that statistics
show is not so high any more.
K. Kasearu (2006) argues that in comparison to other states, cohabitation
in Estonia has become an alternative to marriage, but this does not mean that
intentionally has been decided to abandon marriage or that people have clear
negative attitude to marriage. When she asked, whether marriage as an institution has weakened and cohabitation and marriage have become similar, The
answer is yes and no. As the differences between cohabitation and marriage are
blury, also the boundaries of marriage and cohabitation are. In the last decade
of past century and at the beginning of this century, an obvious trend emerges
in recognition and legalization of cohabitation in Europe (Bradley 2001)57. In
Estonia, the state does not say directly that marriage is oldfashioned or that marriage and cohabitation have the same legal meaning. Still in many areas it has
recognized to those who live in cohabitation the same rights as those who are
married. Some legal acts state next to the word „marriage“ also „cohabitation“.58
The court practice has recognized in cases also cohabitation rights similar to
rights derived from marriage.
Considering these developments, it is important to think about the value of
marriage. Marriage capacity is partly related to biological and cultural reasons.
Prohibition to marry between close relatives derives from ethical and biological
considerations. According to ethical considerations marriage is prohibited also
between adoptive parents and adopted children. Substitute parents and their
relatives become legally relatives of an adopted child, so it would be inconsistent
to the objective of adoption and moral norms not to have the same prohibition.
55 Tsaoussi A. The Economics of Family Law. Working Paper Series. April 2007. SSRN:http://
ssm.com/abstract=1116386.
56 www.europeansocialsurvey.org
57 Järviste L., Kasearu K., Reinomägi A. Abielu ja vaba kooselu:trendid, regulatsioonid, hoiakud. Poliitikaanalüüs. Sotsiaalministeeriumi toimetised nr 4/2008. lk 2.
58 For example Public Service Act, Procurement Act, Civil Procedure Act, Criminal Procedure Act, Imprisonment Act etc).
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With the same logic, this extends to marriages between step-father and stepmother, step-daughter and step-son. The biological argument seeks to protect
person descendants from inheritable malformation.59
Meanwhile, people who want to marry are imposed these restrictions, but
people living in cohabitation are not. The state does not interfere or has any possibility to refer to the possible inheritable malformation that descendants might
suffer. When the society values change so rapidly, then the norms providing kinship as an obstacle to marry do not fulfill their objective. This situation creates
inequalities. On the other hand, admittedly in history this prohibition has not
been so rigidly applied60 and as already mentioned also today in some EU memberstates it is allowed to marry a person next in kin. The state should analyse the
questions related to marriage and cohabitation in coherence. If the state gives to
cohabitation an equal position compared to marriage then also the impediments
to marriage should be simplified.
K. A. Collins (2009) explains that already in the 19th century in America
there was the question to clarify the distinction between marriage and nonmarriage, strenghtening the government’s role in the regulation of marriage,
especially with respect to regulating who could marry who.61 As suggested
before, it seems that the values related to marriage and marriage capacity are not
considerably different in EU memberstates. In this sense we can talk about one
common value space related to marriage capacity. Differences of traditions and
cultures do not play here a considerable role. Society changes, and some states
are just faster to adapt their law to those changes. The others should learn from
them because what they call a tradition is not a tradition any more and immorality is understood as a normal figure.
M. Gallagher (2002) said that making substantial progress in reversing the
trend towards family fragmentation will require that law and society reject the
deepest presumptions driving postmodern family as an ideological and legal
construct: the idea that marriage is essentially a private choise created by and
for the couple; that children do just fine in whatever family forms their parents
choose to create; that babies are irrelevant to the public purpuses of marriage.62
According to Browning and Marquardt (2010) the growth of technical
rationality – „efficient means-ends procedures, coming from either market or
state bureaucracy, that accomplish short-term satisfaction“ – thoroughout society has increasingly uprooted traditional family roles.63
59 Turkin V. Perekonnaseaduse kommentaarid ja selgitused. 2007. lk 14.
60 Cretney S. Family law in the twentieth century. A History.2006. lk 52.
61 Collins K.A. Administrating Marriage:Marriage-Based Esntitlements, Bureaucracy and
the Legal Construction of the Family. Vanderbilt Law Review. Vol 62. Nr 4. 2009. lk 1121.
62 Gallagher M. What is Marriage for? The Public Purpuses of Marriage Law. Lousiana Law
Review. 2002. Vol 62. p 18.
63 George R.P, Elshtain J.B. The Meaning of Marriage. Family, state, market and morals.Scep-
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8. Values and law-making process
Law is an important and convienient agent of socialization, which explains
by it’s preceptions to the members of society social, cultural, political etc values
and refers what is the accepted behaviour and what is not.64
Values act an important role also in the process of law-making. The objective
of legislature must be to recognize what is considered important by the population, so laws are not to establish lawsthat only the creator of the law considers
appropriate but first of all what society believes correct, that is a good and functioning regulation, which is created by a legislative process with the support
from the society. For the interests of legal order it is inevitable to recognize the
pluralism on values and those values must be considered and balanced. Though
there can be conflict between the different values, it cannot be said that those
values are in conflict with each other – they can be competitive and conflict
could be solved taken into consideration their relative values and importance.65
I. Teder (2012) has said, that in law-making processes the legislator must
consider that the whole law is a regime of values – every interest is corresponding to certain value. Clearly, as I. Teder mentions, positivism shapes those values.66 And here is where the formality of legal norms plays role - the clearer the
norm, the better to identify the meaning of it. Scientifically correct and objective-oriented law-making is not possible without the help of social scientists.
Comprehensive scientific research must precede law-making. It is impossible to
create law in an empty place and without considering the understanding of the
values in society. Just like Evan (1990) states, with few exceptions, law-makers
do not understand that the laws they make need systematic empirical study and
assessment67 .
Also Estonian law must follow the social source and essence of law. As a
memberstate of EU Estonia must consider in creating, organising and disposter Publishers. 2010.
64 Armand M. Õigus ja selle legitiimsus õiguspoliitika teostamise eeldusena. Vaateid õiguspoliitikale. Artiklite kogumik Koostanud ja toimetanud S. Kaugia. 2008. Lk 49. Viidatakse
Silvia Kaugia. Õiguse sotsioloogia: Õigus kui sotsiaalse kontrolli instrument. Sissejuhatus
õigusteadusesse. Loengud. Tallinn.2003.p 45.
65 Armand M. Õigus ja selle legitiimsus õiguspoliitika teostamise eeldusena. Vaateid õiguspoliitikale. Artiklite kogumik Koostanud ja toimetanud S. Kaugia. 2008. Lk47. Viidatakse
M.L.F. Esteban. The Rule of Law in the European Constitution. Hague. Kluwer Law International. 1999. p 40.
66 Teder I. Ettekanne „Raha ja põhiõigused“ Eesti-Saksa sümpoosiumil. Arvutivõrgus: http://
oiguskantsler.ee/et/oiguskantsler/suhted-avalikkusega/koned/indrek-tederi-ettekanneraha-ja.pohioigused-eesti-saksa 27.01.2012.
67 Armand M. Õigus ja selle legitiimsus õiguspoliitika teostamise eeldusena. Vaateid õiguspoliitikale. Artiklite kogumik Koostanud ja toimetanud S. Kaugia. 2008. p 58. Viidatakse
edasi W.M Evan. Social Structure and Law. Theoretical and Emprical Perspectives. London. 1990. p 232-234.
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ing its internal law the trends of EU socio-philosophical, ethical and regulative
trends in this area of law.68
Every draft of law must precede an assessment of impacts. Assessment of
impacts is a process, by which evidence of advantages and disadvantages of policy options and their potential consequences are collected for the policymakers.69 Evaluation of already passed legal act is not less important. In an explanation letter of draft of law there must be a plan for evaluation.70
According to good standard techniques, in every draft of law, also social
impacts must be assessed71 and reasoning on the draft must consist an explanation of the analyzes of such impacts (par 46 sec 1 subs 1). Assessing the social
impacts is complicated, time-and resource consuming process, but without it
law cannot be made or changed - every decision made by the certain reason
influences social process in some extent.72 New policy of working out the new
draft of law provides scientific research as an obligatory part of it73, but today in
Estonia there is no explanation how to fulfill this obligation: where is the list with
researchers ministries could hire to assess social impacts.
The draft of a legal act is compiled to regulate social relations if the necessary
regulation is missing or the previous regulations are outdated or insufficient74.
Draft of the law must be compliant to the constitution, general principles and
norms of international law, treaties and EU law (par 3).
Assessment of impacts is oriented also to the legitimacy of legal regulation.
An explanation letter of the legal acts gives a possibility to understand the objective and meaning of the legal norm and gives confidence to the implementer
that he/she makes a decision, which is relevant to the requirements ensuring the
legitimacy of the decision.
Today the Estonian laws can be described as chaotic – too many legal norms
are in contradiction and there is little understanding in relation to EU principles.
It all has made uncertainty in applying the norms. And there is also an eclectic
practice in administrative field. The prevailing view is that every decision can
easily be sued in court. If to ask from the authorities who have worked out the
drafts, what is the meaning of the norm, then the suggestion is to interpret the
68 Armand M. Õigus ja selle legitiimsus õiguspoliitika teostamise eeldusena. Vaateid õiguspoliitikale. Artiklite kogumik Koostanud ja toimetanud S. Kaugia. 2008. p 60.
69 Mõjude hindamise metoodika. 2012. Eelnõu. Lk 3. Vt ka Euroopa Komisjoni mõjude hindamise juhend (2009) did Estonia need this juhend to realise it was fundamental? http://
ec.europa.eu/governance/impact/commission guidelines/docs(iag 2009 en.pdf).
70 Mõjude hindamise metoodika. Justiitsministeerium ja Riigikantselei. 2012. Eelnõu.
71 RT I , 29.12.2011, 228.
72 A.Saar. Miks on vajalik sotsioloogiline ekspertiis. Lk 1. Arvutivõrgus: https://www.ut.ee/
haridustehnoloogia/projekt/kursus2/5_miks_on_vajalik... .3.05.2012.
73 Mõjude hindamise metoodika. Justiitsministeerium ja Riigikantselei. 2012. Eelnõu.
74 Hea õigusloome ja normitehnika eeskiri par 2 sec 1.
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legal norm by yourself or wait for the court practice. Such insecurity does not
uphold the principle of the rule of law and certainly not a legitimate legal system.
This uncertainty could be avoided if legal norms would get their meaning already
in the process of establishing them. But this needs correct social analysis, which
usually has not been done. It is a major concern that the developed practice in
Estonia where on the one hand the state establishes principles to ensure that lawmaking relies on scientific research, but in reality the practice evades these rules.
If the process of law-making is directed only to solve individual cases and in the
process of resolving it the whole legal act, branch of law, Estonian law principles
or EU law has been ignored, this will lead to the situation, where legal acts are in
permanent change splitting the stability of Estonian law and legal certainty for a
citizen. Assessment of impacts is important and helps in a large extent to clarify
the content of the norm.
Mature societies learn from the mistakes of others and can take over suitable
ideas to solve problems. In todays EU law space it is also evident, because memberstates influence each other anyway, science-based political decisions cannot
be made without comparative analyze of other EU memberstates. This obligation in law-making process is related to the asessment of impacts, because not
only the legal norm as a set of words or sentenses does not give the meaning of
the rule75.
Socio-cultural (the changes of general values and understandings of society)
and socio-psychological (changes the values and understandings of an individual) impacts are influencing also each other and this makes the values in continious changes and therefore difficult to follow.76 Who should perform social
impacts – social scientists or lawyers who implement the law? If in the legislative
process an assessment of impacts has not been made, then a lawyer implementing a law, must study those values which should have been outlined already in
the legislative process and should be found by the implementer from the explanation letter of the draft of law.
As mentioned earlier the law-making process plays an essencial role in confirming the values. It is even obligatory to make research of social impacts. Also,
state should make such reasearches continuosly. It is important especially related
to family law because society is changing all the time and recent decades has
family law in social sense (not in the regulations) changed in substantial amount.
For the purposes of this article, the documents prepared in the legislative
process of Estonian Marriage Law Act 2010 were assessed, to try finding out the
social values that these norms regulate. In an explanation letter of Estonian new
Family Law Act (in force from 01.07.2010) the following can be found: „The draft
75 It is important to find an objective of the rule. If we do not know even an objective of our
legal norms, then maybe other states have the same problem?
76 Järviste L, Kasearu K, Reinomägi A. Abielu ja vaba kooselu: trendid, regulatsioonid, hoiakud. Poliitikaanalüüs. Sotsiaalministeeriumi toimetised nr 4/2008. p 2.
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does not make any changes in the prequisites for marriage compared to the former act. As usual there is a principle that marriage is contracted between a man
and a woman for an unlimited time. Prerequisite for marriage is still majority of
spouses (18-years of age, deriving from the Code of Civil Code Act). The only
remarkable difference from the previous regulation is that 15-year old minor can
marry with the consent of court77.“
Here is important to refer that the drafting process of Family Law Act was
started already in 2006. In 2009 a study of cohabitation and its legal regulation
was made78. In this, a general overview about same-sex marriage and partnership was included, also referended to decisions and opinions of European Court
of Human Rights and different interpretations of EU law and international conventions. As the only research related to cohabitation was made in Estonia by
Järviste, Kasearu and Reinomägi79 in 2008, this was the main document together with Population Census from 2000 the Estonian values were based on.
This study refered to the traditional definition of marriage, which consists
of the purpose of having children, but on the other hand refer to the fact, that
that protection of the traditional family and having children is not so important anymore, according to legal scholars. In this work, research related to marriage capacity was not made, and also it did not answer clearly to the question
„What are the values of marriage in Estonia, the norms in Estonian Family Law
Act protects?“. However, they concluded, that according to Estonian and German constitutional law and in international legal acts marriage is addressed as a
union between a man and a woman. The Court of Human Rights and European
Court does not consider mandatory for memberstates to give the right to marry
to the same-sex couples (p 85)80. This article claims that that these conclusions
were made based on the legal norms regulating marriage capacity, but absent the
assessment of social impact.
When the draft reached to the Parlament an evaluation of social impacts for
the Marriage Law Act was ordered from a research group leaded by the Institute
of Sociology and Social Policy of Tartu University. According to its introduction
the objective of it was that the new Family Law Act would correspond more to
the human behavior and social developments in Estonia.
“Every change in law causes changes also in attitudes, systems of values and
human behavior, leading to new social developments. It is not obvious how will
new laws affect Estonian society and correspond to the objectives of interna77 Earlier only the consent of the parents of the minor were needed.
78 Olm A. Mitteabieluline kooselu ja selle õiguslik regulatsioon. 2009. http://www.just.
ee/35424 .
79 Järviste L, Kasearu K, Reinomägi A. Abielu ja vaba kooselu: trendid, regulatsioonid, hoiakud. Poliitikaanalüüs. Sotsiaalministeeriumi toimetised nr 4/2008. p 2.
80 Olm A. Mitteabieluline kooselu ja selle õiguslik regulatsioon.2009. http://www.just.
ee/35424 .
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tional and state development. New law is related to the whole citizenship, which
gives to legislator a high responsibility, and is accompanied by the need to analyse properly all possible consequences derived from the new law. The objective
of this analyse is to study most important direct and indirect social impacts in
the level of individual, family and society. The study emphasizes the differences between norms and systems of values, growing individualisation in society
in general, principle of social ethics: equal rights and possibilities to everyone
related to the trend turn more attention to the individual, not to the group. This
individualism can jeopardise the institute of marriage as the support of current
societies. In the text the developments of values of this law are also studied in the
light of – negative freedom (the richer the person the more freedom he/she has)
or positive freedom (cohesion, relations, responsibility)“81.
Unfortunately this analyse addresses only marriage property and relations
between parents and children. The only reference related to marriage capacity is
that individualisation of property challenges the marriage institution. Problematic will be the meaning of marriage and its discrepancy to the reality. The Act
emphasizes the individual responsibility, but here also the conclusion was based
only on the marriage property selected by the marriage. Expand, this is relevant.
Also this analyse did not address marriage capacity, though one should predict
that by the introduction.
In the process of adopting the new Family Law Act, Erik Salumäe, a member
of Parlament said: „We have to consider, that Family Law Act is absolutely related
to every person and in such cases legislator cannot make rash decisions82. It is
evident that the act is not a panacea, which makes people better to each other
or ensures happy life for every family, but the legislator can establish a contemporary legal environment, which creates conditions in which more people want
to get married and where the rights of every single member of the family are
protected.83
From the documents explaining the social impacts of the new family law
act no assessment of the marriage capacity related to the values in Estonia is
found.The only development related to the marriage capacity is the change that
instead of parents or guardian (legal representatives) the permission to marry
for a minor is given by the court. In an explanation letter the demand for the
change is explained by the fact, that court can better assess the mental readiness
to contract the marriage. An essential social analys, by which such decision was
made, is missing.
81 Perekonnaseaduse eelnõu sotsiaalsete mõjude analüüsi aruanne. Tartu 2008. p 2-6.
82 XI Riigikogu stenogramm, V istungjärk. 21.05.2009. http://www.riigikogu.ee/?op=steno
&stcommand=stenogramm&pkpkaupa=1&toimetatud=1&toimetamata=0&date=124289
3713&paevakord=4415 .04.06.2012.
83 XI Riigikogu stenogramm V istungjärk. 21.05.2009. http://www.riigikogu.ee/?op=steno&s
tcommand=stenogramm&pkpkaupa=1&toimetatud=1&toimetamata=0&date=12428937
13&paevakord=4415 .04.06.2012.
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9. Conclusion
Marriage Capacity is a legal requirement closely related to the values of society. On the one hand it consists of single elements, which have been existing
from the Roman times and even earlier and have changed by the developments
of societies. In Europe, marriage capacity has gone through a rather homogenious developments. Globalisation and individualism have greatly influenced the
marriage in general and marriage capacity in particular. According to Romualdo
and Eclavea (2012) the public policy must favour the institution of marriage as
a social institution to foster and protect it, encourage parties to live together
and prevent separation.84 An important characteristic of marriage to promote
procreation has been fading and new values are emerging vigorously. Still there
is some kind of hesitation to define marriage and its content and values. Many
EU memberstates have legalised same-sex marriages or partnerships, free movement of EU citizens force also those states who have still been against samesex marriages, to find solutions for cross-border family cases, where the family members are same-sex couples. In such a problematic context, Estonia has
refered to the traditions of marriage, but analizing the law-making process of
Estonian Family Law Act 2006-2010 there is no evidence to a tradition that could
be excluding same-sex marriages. Even more – in this process marriage capacity
was’nt studied at all in respect of social values.
Family law is a sphere, where research must be done constantly. Related to
marriage capacity and considering the fast changes in society, all impediments
by the values they carry should be analyzed to assess their correspondence to
contemporary society.

84 Romualdo P, Eclavea J.D. Marriage. American Jurisprudence, Second Edition, p 1. Westlaw, 12012.
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Summary: The aim of this article is to discuss the relation between a state’s
unemployment and social policies with an eye on rights and duties declared in
the European Social Charter and the Revised European Social Charter. First a
summary is given to major international human right instruments’ approach to
forced labor in connection with public work programs, followed by an introduction to Article 1(2) of the European Social Charter and its interpretation by the
European Committee of Social Rights. This section will also give a short comparative analysis on the unemployment policies of selected EU Member States. The
second half of the article is dedicated to the past and present of the Hungarian
public work program and its critical analysis.
Keywords: unemployment policy, social policy, European Social Charter, Hungary, EU Member states, forced labour

1. Introduction
A recently published research of Eurostat revealed striking data: in 2010
around 23 % of the European population were considered to be at risk of poverty
or social exclusion (AROPE)2 . Data show that 16 % of the European population
1
2

The author is a Ph.D. candidate of Eotvos Lorand University of Sciences, Faculty of Law
and Political Sciences, Department of Labor and Social Law. I am most grateful to Professor Csilla Kollonay-Lehoczky for her enormous help and insightful comments.
According to the definition adopted for the Europe 2020 strategy, the AROPE indicator is
defined as the share of the population in at least one of the following three conditions: 1)
at risk of poverty, meaning below the poverty threshold, 2) in a situation of severe material
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were at risk of poverty, meaning below the poverty threshold, 8 % of Europeans were severely materially deprived3 and 36 % stated they would be unable to
cope with unexpected expenses4. Around 10 % of people aged 0-59 could be
considered as living in a household with very low work intensity in 20105,6. The
report mentions Hungary as one the extreme examples with its 30% of AROPE
rate. According to data from the Hungarian Central Statistical Office, around
one-fifth of the population between the ages of 20-59, the equivalent of 1 million people, is permanently unemployed, and 3% of the active population lives
in deep poverty7.
The worrisome data and the ongoing debate on the new Hungarian public
work program triggered this article, which aims to discuss the relation between
a state’s unemployment and social policies with an eye on rights and duties
declared in the European Social Charter and the Revised European Social Charter. First a summary is given to major international human right instruments’
approach to forced labor in connection with public work programs, followed by
an introduction to Article 1(2) of the European Social Charter and its interpretation by the European Committee of Social Rights. This section will also give a
short comparative analysis on the unemployment policies of selected EU Member States. The second half of the article is dedicated to the past and present of
the Hungarian public work program and its critical analysis.
2. Forced labor and unemployment
The connections between forced labor and the different schemes of unemployment services have been researched for many years. Attention has been paid
to governmental measures aiming to curtail expenditure on unemployment benefits, either or both by cutting the social benefits paid to the unemployed or/and
introducing some sort of public work programs. While the fiscal effect of the first
solution does not require complex explanation, the latter one has been supported
by different socio-economic theories.
The prohibition of forced and compulsory labor is governed by numerous
international treaties, including the European Convention of Human Rights
(ECHR), the EU Charter and the European Social Charter, and there is now

3
4
5
6
7

deprivation, 3) living in a household with a very low work intensity
Stable compared with 2009
An increase of 1 percentage point compared with 2009
An increase of 0.9 pp compared with 2009
Statistics in focus 9/2012 Population and social conditions; Authors: Mélina ANTUOFERMO and Emilio DI MEGLIO, Data extracted on: 16.12.2011 , ISSN 1977-0316 , Catalogue
number: KS-SF-12-009-EN-N, Eurostat
Quoted by the research of Patriotism and Progress Public Policy Foundation: Mobility
with joint forces http://www.hazaeshaladas.hu/ftp/hesh_paper_summary_eng_sent.pdf,
retrieved on 10 May, 2012, p.3.
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wide recognition that both are prohibited under customary international law8.
One approach has been to formulate it in a broad way as prohibition to perform
any kind of forced or compulsory labor, followed by a list of exceptions. Article
8(3) of the International Covenant on Civil and Political Rights (ICCPR), Article
4(2) of the ECHR and Article 5(2) of the EU Charter follow this structure, stating equivocally that “no one shall be required to perform forced or compulsory
labor”. Other instruments have preferred to resort to a concisely expressed idea of
‘free choice or acceptance of work or occupation’. Article 6(1) of the International Covenant on Economic, Social and Cultural Rights (ICESCR) provides: “State
Parties to the present Convention recognize the right to work which includes the
right of everyone to the opportunity to gain his living by work which he freely
chooses or accepts” and Article 1(2) of the European Social Charter provides
that “everyone shall have the opportunity to earn his living in an occupation
freely entered upon”.
The definition of forced or compulsory labor used in ECHR, the EU Charter and ICCPR is taken over from Convention No. 29 of the ILO of 1930, subsequently supplemented by another ILO Convention, the Abolition of Forced
Labor Convention of 1957. According to the ILO definition, forced or compulsory labor is considered to be “all work or service which is extracted from
any person under the menace of penalty and for which the said person has not
offered himself voluntarily”.
These definitions are based on two equally important elements: a work or a
service to be performed and a threat of a penalty and involuntariness. The ILO
Committee has explained the meaning of work or service by excluding compulsory education and vocational training, given it does not entail burdensome
amount of practical work. Regarding the menace of penalty, the Committees
standpoint is that it should be construed broadly, not restricting to forms of
penal sanctions but including a loss of rights or privileges, such as a promotion,
transfer, access to new employment, housing, etc9. Considerable attention has
been devoted to this element, particularly over whether psychological coercion
or economic compulsion might amount to a penalty within the meaning of the
Forced Labor Convention.
The ILO supervisory bodies have recognized that psychological coercion
might amount to the menace of a penalty, but have been hesitant to accept the
argument that a general situation of economic constraint that keeps a worker
on a job is equivalent to the menace of any penalty10. Instead, the Committee
8

Jacobs, White: The European Convention on Human Rights; Clarendon Press, Oxford,
1996 ISBN 0-19-825820-8; p. 70
9 Abolition of forced labour, General Survey of 1979, op. cit., at para. 21; see also Eradication
of forced labour, General Survey of 2007, at para. 37.
10 See ILO, Report of the Committee set up to examine the Article 24 representation concerning Portugal, 1985, para. 97.
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has pointed out that the employer or State is “not accountable for all external
constraints or indirect coercion existing in practice (…) [thus] the need to work
in order to earn one’s living could become relevant only in conjunction with
other factors for which they are answerable”11. With regard to the element of
voluntary offer, the Committee excludes all agreements concluded under threat
or deceit and fraud are involved in the original work offer. Since a worker’s right
to free choice of employment is inalienable, a worker must always be free to
choose to leave his or her work. With other words, the question here consists of
two parts: whether the consent to work was in fact freely given, and whether the
worker retains the ability to revoke his or her consent.
According to the ILO definition of forced or compulsory work, the work
must be performed involuntarily, and the requirement to do work must be unjust
or oppressive or the work itself involves avoidable hardship. On the flip side of
such involuntary work, the ILO Committee of Experts on the Meaning of Forced
Labor considered that a situation which involved allegation of eligibility for
benefits being linked to compulsory acceptance of low-paying unsuitable jobs,
where the compulsion stemmed from a scarcity of suitable jobs arising from general economic constraints, did not fall within the scope of the convention12.
When states extensively regulate the labor market, this obligation seems to
gain practical importance though. While every general duty to work imposed by
states that carries a penal sanction violates the prohibition of forced or compulsory work, the mere lapse of unemployment assistance when a person refuses to
accept work not corresponding to his or her qualification does not, on the other
hand, represent a violation. In this case neither the intensity of the involuntariness nor that of the sanction reaches the degree required for forced or compulsory labor13.
3. The European Social Charter and the activity of the European Committee of Social Rights
Due to its obviously inherent connection to social rights, questions regarding
the lawfulness of the allocation of unemployment benefits often find their way
to the European Committee of Social Rights. The European Committee of Social
11 ILO, Report of the Committee of Experts on the Application of Conventions and Recommendations, Report III (Part 1A), International Labour Conference, 90th Session, Geneva,
2002, p. 98.
12 Forced Labour and Human Trafficking; Casebook of Court Decisions. ISBN 978-92-2122177-7;978-92-2-122178-4 (web pdf), International Labour Office, 2009
13 Decision of the ECmHR in the Talmon-case: Talmon v. Netherlands No 30300/96 HUDOC
(1997) DA cf, X v. Netherlands No. 7602/76, 7 DR 161 (1976) see also: Manfred Nowak:
U.N. Covenant on Civil and Political rights, CCPR Commentary, 2005, Second revised
edition, N.P. Engel, 2005 ISBN 3-88357-134-2, p. 202.; Harris, O’Boyle and Warbrick: Law
of the European Convention on Human Rights, Oxford University Press, 2009, second edition ISBN: 978-0-40-69-594-9, p. 116.
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Rights supervises the conformity of the situation in Contracting States with their
undertakings under the European Social Charter, or the Revised Charter. As a
part of the supervisory system, the Committee of Social Rights, composed of
fifteen independent experts elected by the Committee of Ministers and assisted
by an observer from the ILO, examines the reports submitted by the States party
to the Charter and makes a legal assessment of states observance of their obligations.
Article 1(2) of the European Social Charter guarantees the protection against
forced labor, as it was described above, by a concisely expressed concept of ‘free
choice or acceptance of work or occupation’ together with other practices that
make up the freedom of work. Hence, the issue of loss of employment benefits
for refusal to take up employment has soon become the center of interest of the
Committee14. During the fifteenth supervision cycle the Committee carried out
in some cases examinations of measures taken by certain governments to support employment and reduce spending on employment benefits. It found that
the use of such measures which could have a significant effect on the right to
earn one’s living in an occupation freely entered upon, was becoming increasingly frequent. In conclusions 2002 the Committee decided to examine this matter systematically for all states, also in the framework of Article 1(2)15.
3.1 The interpretation of Article 1(2) – The right of the worker to earn his
living in an occupation freely entered upon
Under Article 1(2), the Contracting Parties undertake “to protect effectively
the right of the worker to earn his living in an occupation freely entered upon”. At
the beginning, majority of the Committee’s attention regarding the prohibition
of forced labor was dedicated to the assessment of situations whereas different,
even criminal sanctions were imposed on merchant navy or aviation workers,
like excessive lengths of compulsory service, refusal of acceptance of resignation and organization or participation in strikes on board16. The Committee also
examines situations contrary to the prohibition of forced labor on other grounds.
Since the 15th supervision cycle special attention has been given to the issue of
loss of unemployment for refusal to take up employment offered – either on the
primary labor market or within a public work scheme.
According to the Digest, “the Committee has found national situations to be
in breach of the Charter: (…) - where unemployment and notably youth unemployment and long-term unemployment was extremely high and in the light of
14 European Social Charter (revised): European Committee of Social Rights: Conclusions
XVI-1; Council of European Publishing
15 European Social Charter (revised): European Committee of Social Rights: Conclusions
2004 – vol. 2.; Council of European Publishing
16 Rich case law can be found in relations to Greece, United Kingdom, Turkey, Portugal, to
name a few, in Conclusions.
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which the measures taken were insufficient (…); – where there were negative
developments in the employment policy, both in terms of activation of unemployed persons and overall expenditure, at a time when unemployment, despite
economic growth, was increasing sharply”17.
The Committee has requested information on the obligation imposed on jobseekers to accept suitable work, the conditions under which their unemployment benefit was suspended or whereby they were required to perform socially
useful work, the criteria to evaluate job-seekers bona fide and the suitability of
their reasons where they refused to take up a certain employment or training18.
The Committee has been further elaborated the sequence of questions asked on
the loss of unemployment benefit and inquires “whether the right to unemployment benefit is conditional on the acceptance of employment or training. If so, it
asks (i) what sanctions apply in case of refusal of employment or training, (ii) if
refusal on that the employment does not correspond to the person’s occupational
qualifications is considered valid, (iii) for what duration employment may be
refused on the basis that it does not correspond to occupational qualifications
and (iv) if there is a right to appeal19.
Later on, the unemployment benefit issue was connected to the assessment
of Article 12(1), under which the Contracting Parties undertake “to establish or
maintain a system of social security”. Under Article 12 of the Charter the right
to social security encompasses the right to access and maintain benefits without discrimination in order to secure affordable health care; benefits in case of
loss of earnings caused by sickness, unemployment, old age, employment injury,
disability, and maternity and family support, particularly for children and adult
dependents.
Regarding the conditions for the payment of unemployment benefits the
Digest notes that „[t]he conditions to which the payment of unemployment
benefits is subjected, including any obligations to take up offered employment
is assessed under the right to social security provided by Article 12. However,
where the constraint is particularly heavy it may give rise to an issue of conformity with Article 1(2)20.
17 Digest of the Case Law of the European Committee of Social Rights, 2008, p. 20.
18 Samuel, Lenia: Fundamental social rights – Case law of the European Social Charter,
Council of Europe Publishing, 2002, ISBN 92-871-4932-5, p. 19.
19 Conclusions XVI-1 vol. 2, Luxembourg; Conclusions XVI-1 vol. 2, Malta; Conclusions
XVI-1 vol. 2, Netherlands-Antilles; Conclusions XVI-1 vol. 2, Poland; Conclusions XVI-1
vol. 2, Portugal; Conclusions XVI-1 vol. 2, Spain; Conclusions XVI-1 vol. 2, Turkey; Conclusions XVI-1 vol. 1, Austria; Conclusions XVI-1 vol. 1, Belgium; Conclusions XVI-1 vol.
1, Cyprus; Conclusions XVI-1 vol. 1, Czech Republic; Conclusions XVI-1 vol. 1, Germany;
Conclusions XVI-1 vol. 1, Greece; Conclusions XVI-1 vol. 1, Iceland; Conclusions XVI-1
vol. 1, Ireland;
20 Ibid p. 23
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Due to the salient linkage, in certain cases the Committee defers its conclusion regarding Article 1(2) as long as satisfactory level of information has been
provided by the Contracting Party on both areas21. Regarding the promotion of
the European Code of Social Security, as Gabriella Battaini-Dragoni, Director
General of Social Cohesion pointed out, “is seen as one of the core tasks of the
Council of Europe in order to secure common values in the field of social cohesion in its member countries”22, therefore compliance with Article 12(1) is vital.
In the following part selected country profiles will be discussed in the light of
the changes in the Committee’s approach and the progress achieved by the Contracting Parties. Countries were selected on a highly arbitrary basis; however,
priority was given to EU member states with relatively long (and/or interesting)
history of non-compliance with the above mentioned articles.
3.2 Case Law of the European Committee of Social Rights
3.2.1 Italy
Italy ratified the European Social Charter in 1965 and the Revised European
Social Charter in 1999, accepting 97 of its 98 paragraphs, including Article 1(2)
and 12(1).
The Committee first examined the issue of “socially useful work” in Conclusions XIV-123, stating that under Act No. 608 of 28 November 1996, public
sector administrations have the possibility to employing different categories of
registered unemployed people to perform socially useful work. The Contracting
Party’s report stated that participation in this work does not mean the establishment of a formal employment relationship and the persons concerned will
remain registered as unemployed while maintaining their unemployment benefits. However, a worker who refuses to participate loses his benefits by a sanction imposed by the Provincial Employment Directorate. An appeal could be
filed with the Regional Employment Directorate. The Committee asked for more
detailed information on the length of the period in which the unemployment
benefit is suspended, the considerations taken into account when assigning a
person to socially useful work and whether the appeal body is independent.
In its response24 the Contracting Party invoked Section 6 of Legislative
Decree No. 468/1997 which regulates the matter. The decree provides that in
assigning persons to such work, regard is to be had to qualifications and the professional requirements of the task with regard to the principal of equal opportu21 Conclusions XII-1, Denmark
22 Jason Nickless: European Social Code – Short Guide, Council of Europe Publishing, 2002,
ISBN 92-871-4885-6 p. 5.
23 Conclusions XIV-1, Documents IDc-14-1-en, Article 1-2-2, Reference period 01/01/1994
– 12/31/1996,
24 Conclusions XV
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nities. A person may refuse work if undergoes training with the relevant services
or commuting of more than 50 km or of one hour by public transportation is
required. The report provide details on the appealing process, stating that an
administrative appeal against the cancellation of the unemployment benefit shall
be filed within thirty days to the regional labor authorities and that such measure
can also be brought before the administrative court.
However the report is silent on the duration of the period for which the
unemployment benefit may be suspended in cases of unjustified refusal to accept
socially useful work. Italy did not submit a report on Article 1(2) in 200325 and
therefore was found being not in conformity with the Charter. The 5th report
on the Revised Charter was submitted in August 200526. The subsequently published Conclusion in 2006 did not specifically come back the topic of socially
useful work, however, regarding Article 12 of Social Security the Conclusions
requests more information on the minimum level of all income-replacements
benefits to assess their effectiveness, as due to the lack of an up-to-date figure
for the poverty threshold defined as 50 % of the median equivalised income, the
Committee was unable to assess the adequacy of these benefits.
In Conclusion 2009 the Committee had to refer to the data of the Mutual
Information System on Social Protection27. The MISSOC report shows that
unemployment benefits are suspended in case of refusal of an appropriate job.
Hence the Committee asks the next report to clarify the meaning of appropriate
job and how it is assessed in individual cases, having noted that the adequacy of
unemployment benefits, among others, also established by considering whether
there is a reasonable initial period during which an unemployed person may
refuse a job or a training offer not matching his/her previous skills without loosing his/her unemployment benefit. All in all, we need to wait for the coming
evaluation of the Committee on that matter, as Conclusions in respect of the 11th
Report relating to Thematic Group 1 “Employment, training and equal opportunities” which – among others - deals with provisions concerning Article 1 will be
published in December 2012.
3.2.2 The United Kingdom28
The United Kingdom ratified the European Social Charter in 1962 and has
accepted 60 of the Charter’s 72 paragraphs, including Article 1(2) and Article
12(1).
25 Conclusions 2006 European Social Charter (Revised)
26 The deadline of the 5th Report to the Council of Europe was 30 June 2005 (the reference
period was 1 January 2003 to 31 December 2004 to the exception of Articles 1, 6, 12§3, and
13, for which the reference period was from 1 January 2001 to 31 December 2004 due to
the non-submission of the 3rd report on these provisions in one of the official languages).
27 MISSOC, Comparative table VIII for 2007 o n Unemployment at http://ec.europa.eu/
employment_social/missoc/missoc2007/tables_part_3_en.pdf
28 The United Kingdom introduced the terminology of ‘job-seeker’ for unemployed persons
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The Project Work employment program was introduced in October 1996.
Long-term unemployed workers under the Project Work scheme might have
been obliged to attend work experience programs or suffer a loss of unemployment benefits. In Conclusions XIV-1 the Committee asked more detailed information on the legal framework of the program, including suitability criteria and
the sanctions. From Conclusions XV-1 we know that the Project Work program
was terminated in May 1998 and was taken over by Section 19 of the Job-seekers
Act. The Project Work program and subsequently the Job-seekers Act impose
sanctions on those who fail to attend the Project Work, namely by the loss of
the Jobseeker’s Allowance. An independent body composed of Adjudication
Officers has been called upon to decide the sanction and job-seekers have the
right to appeal against its decision to the Social Security Appeal Tribunal. The
report referred by Conclusion XVI-1 further specifies the sanction stating that
it implies the loss of two weeks’ benefits on the first occasion and of four weeks’
benefit on the second occasion. It also elaborated on the hardship payment that
is available from the third week of a four week sanction and earlier to certain
more vulnerable groups (like pregnant women or persons with disabilities).
Pursuant to the Committees request on more details regarding the criteria
used in evaluating the job-seekers bona fide and the suitability of their reasons
in case they refuse to take up a certain employment or training, the report called
up Section 73(2) of the Job-seekers Act which refers to reasons of health, religion and conscientious objections, caring responsibilities and excessive length of
travel. With regard to the above information, the Committee noted that jobseekers cannot refuse to take up employment even for a short time, on the ground
that it does not correspond to their occupational qualification, therefore considered that the situation does not comply with Article 1(2) of the Charter. Having reviewing the Conclusions, the British Government pointed out that the law
actually allows the jobseekers to refuse an offer not matching their occupational
qualification for a period of 13 weeks, and only after that time has expired they
are liable to sanctions involving suspension of their unemployment benefits.
Hence, in 2004 in Conclusions XVII-1, the Committee acknowledged that the
situation is in conformity with Article 1(2)29.
With regard to Article 12 on Rights to Social Security, Conclusions XVIII-1
noted that the Contracting Party’s report on unemployment benefit is well elaborated. The report indicated that jobseekers are eligible for contributory based
Jobseeker Allowance, and in case it is insufficient for a particular beneficiary, the
unemployed may be provided with the income based Jobseeker Allowance. The
latter one is completed by a series of other support measures concerning housing, tax, etc. However the Committee came to the conclusion, that regarding the
first to enhance the importance the duty of active cooperation. Subsequently Hungary has
changed its terminology too (from ‘munkanélküli’ to ’álláskereső’).
29 Conclusions XVII-1 Vol. 2., p. 20
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poverty threshold of EUR 748 per month30, the level of the contributory based
Jobseeker Allowance for a single person (EUR 476 in the reference period) was
inadequate, therefore is not in conformity with Article 12(1). The Committee
also pointed out that only 15% of jobseekers receive contributory based Jobseeker Allowance. Since no changes were made in the social security scheme, in
Conclusions XIX-2 of 2009 the Committee concluded that the situation in the
United Kingdom is once again not in conformity with Article 12(1) of the Charter on the ground that the contributory Jobseeker’s Allowance for single persons
is manifestly inadequate. The next Conclusions evaluating the 31st Report on
Thematic Group 1 regarding Employment, Training and equal opportunities will
be published in December 2012.
3.2.3 Denmark
Denmark ratified the European Social Charter in 1965 and has accepted 45
of the 72 paragraphs of the Charter including Article 1(2) and Article 12(1).
Denmark has signed, but not yet ratified the Revised Charter31.
Regarding the Danish system of unemployment benefits, in its conclusions
of XIV-1 the Committee noted that as from 1996, unemployment benefit claimants under the age of 25 having been unemployed for six months and not having
completed a qualifying education, have the right and the obligation to complete
at least eighteen months of education32. Pursuant to the Committee’s request
on more information on the scheme with a special focus on the possibility and
consequences of refusal of participation, the Contracting Party elaborated on
the details33. The report stated that the payment of unemployment benefits is
dependent on the satisfaction of three conditions, namely to be a member of
the Unemployment Insurance Fund for at least 12 months, to be registered as a
job seeker with the public employment services and to accept the obligation to
be available for work. Act No. 592 of 199934 on unemployment insurance states
that unemployed refusing the offered suitable work without adequate cause are
loosing their unemployment benefits. Also, it defines a suitable work as a work
within the occupational field for which the worker has been trained or in which
he/she was previously worked, its location can be reached in less than 3 hours
of transportation per day, and the wage shall correspond to the levels set within
collective agreements. Moreover, the jobseeker shall cooperate with the public
30 In 2003, defined as 50% of median equivalised income and as calculated on the basis of the
Eurostat at-risk-poverty threshold value. At-risk poverty rate is an indicator reflects the
percentage of people with an equivalised disposable income below the ‘at-risk-of-poverty
threshold’. The at-risk-of poverty threshold is set for each country at 60% of the national
median equivalised disposable income.
31 Also ratified the Additional Protocol providing for a system of collective complaints.
32 Conclusions XIV-1 Vol. 2., Report No. 17
33 Conclusions XVI-1 Vol. 1., Report No. 21.
34 As amended by Act. No. 603 of 2001
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employment services in a formulation of an individual action plan. A refusal to
cooperate or to accept training provided for in the action plan may also entail
suspension of the benefit. After three months of unemployment within the six
last months, the jobseeker must accept so called reasonable work35. The evaluation of what is reasonable shall be viewed inter alia according to the length
of unemployment of the person concerned. Regarding the appeals, the decision
on suspension of benefits can be appealed before the Labor Marker Appeals
Board, composed of a chairman appointed by the Queen, one each from the
trade unions and employers organizations and two persons appointed by the
Minister of Labor. Before deciding on conformity with Article 1(2), the Committee requested more information on the interpretation given in practice to the
concept of reasonable work.
In Conclusions XVII-1 of 2007, the Committee reserved its conclusions
regarding the loss of unemployment benefit in accordance to information
received under Article 12. There, the Committee noted that the social security
scheme has been changed. The maximum benefit period is henceforth four years
within a reference period of six years.
In its next report the Danish Government only stated that the term “reasonable” means work which may be outside the occupational field of the unemployed person. The purpose of this change was to increase occupational mobility.
Moreover, from a labor market perspective it would facilitate the placement of
unemployed persons in local areas with labor shortages. However, the availability rules were subsequently amended by Act No. 1035 of 17 December 2002. The
changes entailed, inter alia, that unemployed persons shall be available for reasonable work from the first day of unemployment and that he/she has an obligation to actively seek work, including during participation in activation measures.
Henceforth, the Committee considered the new rules on availability to be very
stringent, virtually compelling unemployed persons on pain of loss of benefits to
accept a job regardless of the occupational field from the first day of unemployment. The Committee held that one of the aims of an unemployment benefit system is to offer unemployed persons adequate protection during at least an initial
period of unemployment from the obligation to take up any job irrespective of
occupational field, precisely with a view to giving them the opportunity of finding a job which is suitable taking into account their individual preferences, skills
and qualifications. However desirable it may be for the labor market authorities
to channel surplus workforce into areas with labor shortages, unemployed persons should be treated with due respect or their professional, social and family
status and not as ordinary laborers, physically and mentally fit for any job36.
Nevertheless, pending receipt of the information requested under Article 1(2),
the Committee reserved its position and deferred its conclusion.
35 Section 63(2) of the Act No. 592 of 1999
36 Conclusions XVII-1
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In its subsequent report in 2009, the Danish Government pointed out that
all employable unemployed persons must draw up a CV describing their own
qualifications and previous work history. Within at the latest one month since
their last employment, this CV should be fed into the digital CV Bank which is
used by all relevant labor market actors to ensure an effective and precise matching of job vacancies and jobseekers. Moreover, before a job offer is actually made,
a series of preventive steps are undertaken including: (i) consultation between
the potential employer and the Public Employment Service to verify whether
the best suited has actually been chosen; (ii) pre-interviewing of the potential
employee on the vacancy that might be offered. According to the Government,
this procedure allows the unemployed person who might be selected for the job
offer to decline the offer before it is officially made. Thus, according to the Government, when an official offer is made in practice the unemployed person will
not refuse it as it will match with his/her professional history. The Committee
asked the report which was due in February 2012 to indicate how often an official job offer is declined and unemployment benefits are suspended. The report
should also contain information on any relevant case law. Meanwhile, the Committee reserves its position as to the actual guarantee of the unemployment risk
for which every worker has contributed during his working activity37. Pending
receipt of the requested information, the Committee once again deferred its conclusion until the next Conclusions which will be published in December 2012.
3.2.4 The Netherlands
The Netherlands ratified the European Social Charter in 1980 and the Revised
Charter in 2006, accepting 97 of its 98 paragraphs.
As regards unemployment benefits in particular, adequacy is also assessed,
inter alia, by considering whether there is a reasonable initial period during
which an unemployed person may refuse a job or a training offer not matching
his/her previous skills without losing his/her unemployment benefits. In Conclusions XVIII-1, the Committee asked the Netherlands to clarify the situation
in this regards.
In its reply the report refers to the report on the European Code of Social
Security, which explains that unemployment benefits may not be granted to persons defined as “culpable unemployed” who are predominantly to blame for his/
her unemployment. The Committee noted that the list of grounds under which
the person may be considered as “culpably unemployed” is extensive. The Committee also noted that the number of appeals on cases where unemployment
benefit was not granted due to classification of the person as “culpably unemployed” was high, over two-thirds of the cases, which indicates that is majority of cases the claimants did not agree with the administrative decisions made
by authorities. The Committee asked for detailed explanation of the various
37 Conclusions XIX-2 (2009)
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grounds of considering somebody as “culpably unemployed”. Pending receipt of
the report, the Committee deferred its conclusion. The next Conclusions including the evaluation of Article 1 will be published in December 2012.
4. The Hungarian Public Work Program
Hungary ratified the European Social Charter in 1999 and the Revised European Social Charter in 2009, accepting 60 of the Revised Charter’s 98 articles,
including Article 1(2) and Article 12(1).
2011, as a part of the 2011-2015 Convergence Program, the government
made drastic amendments in the public law program, triggering the attention of
the European Commission and civil society actors. For better understanding on
the differences of the new program, a short introduction to the history of public
work will be given.
4.1 The Past
The origins of the public work program in Hungary go back to the 1940s.
The first government-initiated program, organized by the People and Family
Protection Fund (ONCSA), was aiming to help families engaged in agricultural activities in the rural Hungary. However, it eventually became a tool in the
government’s hand to execute its policy of ethnic and racial discrimination38.
After WWII, during the communist power, work (possibly within the collective
property) was a legal duty, sanctioned by criminal and administrative sanctions.
Unemployment started to become a problem with the starting emergence of the
market economy in the late 1980s. To reintegrate to the labor market those, who
lost their job “through not their own fault”, the government launched a “work
program for public benefit” in 1987. The first public work program in its contemporary meaning began in 1996 to tackle long-term unemployment39. This
program went under major reforms in 2000, when the regular social benefits
first became conditional to the participation in the public work scheme. In 2006
the program was renamed to “Integration Program”; the change in the name
was triggered by the new conditions related to a more intensive cooperation
desired from the participants. The scheme was again amended in 2007 and in
2008, when in 2009 a new program, ‘Road to Work’ was launched, targeting low
educated persons suffering from long-term unemployment.
The program introduced a new scheme in finances, namely a substantial
increase of the budget available for public work programs managed by local governments. Those, who drawn regular social benefits but were capable of working,
38 Szikra, Dorottya A szociálpolitika másik arca. Fajvédelem és produktív szociálpolitika az
1940-es évek Magyarországán. [The Other Face of Social Policy. Racism and Productive
Social Policy in the 1940s’ in Hungary.] In Századvég, Új folyam, 48/2008. 2. pp 35-77.,
2008.
39 Labor Ministry Decree No. 6/1996. (VII. 6.), quoted by Csoba, Judit In: Esély 2010/1 p. 6.
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were redirected to the new scheme and when no suitable public work was available for them, they were entitled to a so called ‘availability allowance’, equal to
the minimum amount of old-age pension (HUF 28,500 or EUR 97 per month).
Those, who were not willing to take up the work offered, were excluded from the
social benefit scheme. Hundreds of pages of researches40 have shown the inefficacy of ‘Road to Work’ after scrutinizing its effect on the long-term unemployment figures. Most of the studies marked that ‘Road to Work’ did not introduce
significant novelty compared to the former schemes, therefore it was as ineffective as the previous ones41.
4.2 The Present
4.2.1 Terms and Conditions
Disregarding the often changing titles of the benefits, from the Committee’s
approach the Hungarian system looks as follows. In case of unemployment, there
are basically three types of allowances are available: the job-seekers allowance,
the employment supplement42 allowance and the pre-retirement allowance43.
The job-seekers allowance is an income-replacement benefit whereas the
entitlement is based on previous contribution to the unemployment insurance
scheme for at least 360 days in 3 consecutive years. The duration of payment
depends on the length of contribution but cannot be longer than 90 days (before
the amendmenys, it was 270 day altogether).
Only those workers are entitled to claim such benefit to whom the Public
Employment Agency cannot offer suitable employment. The definition of suitable employment is given in Article 25(2) b)-e) of Act No. IV of 1991. According
to the law, the offered job shall be accepted when the job-seeker is i) fit to work
in the light of his/her health conditions, ii) the foreseeable wage or salary reaches
the amount of the job-seeking allowance, or if the amount of the job-seeking
allowance is smaller than the statutory minimum wage, it reaches the amount of
the statutory minimum wage, iii) the duration of the daily commutation between
the workplace and the place of residence by means of public transport does not
exceed three hours, or two hours in the case of women raising children under
the age of 10 or single men raising children under the age of 10, and iv) the jobseeker is engaged in a labor relation.

40 Couple of hundreds could be found in the dedicated issues of Munkaerőpiaci tükör, 2010.
Közelkép: a válság munkapiaci hatásai. Budapest, MTA KTI, 2010, Edt. Kézdi Gábor, and
Esély, 2010/1
41 Judit Csoba: The Old and New Systems of Public Employment (On the way in the “Ways to
Work” Program); Esely 2010/1
42 Previously called job-seeker aid and later on wage supplement benefit
43 Pre-retirement allowance will not be discussed this time.
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It is important to note that Article 25 Para. 2 a) which stated that an unemployed person could refuse the job offered in the initial period without loosing
the benefit if it did not correspond to the level of qualification of the job-seeker, or any other school qualification that has been offered by the governmental
employment body and can be attained with the use of the training opportunity
for the given level of qualifications, or it does not correspond to the level of qualification relating to the job that was last occupied for at least six months was abolished by the amending law44.
To be entitled for the employment supplement allowance, the unemployed
person shall register to the public work program. Only those can be registered to
the system who are willing to undertake the duty of cooperation with the Public
Employment Agency. The registered workers are either offered a job within the
program, or, when no job is available, are entitled for the employment supplement benefit. Refusal of the job without loosing the benefits is possible only on
the basis of one’s health condition or of overly burdensome commuting time.45
Moreover, employment supplement benefit is paid only to individuals who
can certify at least 30 days of employment each year (participation in a public
work scheme, seasonal work performed in the framework of simplified employment or work performed in any other form like voluntary work).
If the unemployed person refuses to take up a ‘suitable employment’, quits
the job or the employer terminates the employment with an immediate effect46,
the payment of the employment supplement benefit may be suspended until
the pre-conditions for entitlement are newly completed. Also it shall be noted
that under Act III of 1993 on social administration and social assistance further
requirements may be described by municipal decrees like keeping the direct residential environment in order47. Those who fail to meet the criteria set forth in
the municipal decree, will also lose eligibility for the employment supplement
benefit for a month.
4.2.2 The amount of social benefits
The amount of the job-seekers allowance is dependent on the contribution
base of the previous four calendar quarters, while the statutory minimal wage
for public work is regulated by Government Decree 170/2011 (VIII.24.), stating
that the minimal wage for full time public work is HUF 71 800 gross per month
(equals to about HUF 48,000 net, which is around EUR 146) for unskilled work
44
45
46
47

Act No. CLXXI of 2010, Art. 105 e), not in force since Jan. 1, 2011.
Act No. IV of 1991, Art. 54 Paras 10-10c
Act. No. III of 1993 Art. 36 para 2
This authorization rises concerns about its conformity with human rights such as dignity
or equality. For more on this see the statement of Eotvos Karoly Institution (only in Hungarian: http://www.ekint.org/ekint/ekint.news.page?nodeid=461; retrieved on 10 May,
2012)
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and it is HUF 92 000 gross per month (EUR 313) for jobs requires at least secondary education. The amount of employment supplement benefit is HUF 22
800 (EUR 77.6) per month. It is important to see that the employment supplement benefit’s amount is significantly lower than the statutory minimal wage of
HUF 93 00048.
The amount of social benefits one can apply for is now maximized. With
other words, the regular social benefit and the employment supplement benefit
together cannot be higher than the amount close to the minimal wage49, but it is
not calculated per capita but per family. Job-seekers’ allowance and employment
supplement benefit may only be combined with family allowance and only one
person per family is eligible to participate in the public work program (e.g. draw
either wage for the work performed or the employment supplement benefit in
case there is no job offered)50.
4.3 Evaluation of the program
In the report on the Eradication of Forced Labor, the ILO Committee has
considered that connecting the entitlement for benefits to the performance of
work would not in itself constitute forced or compulsory labor.51 However, concerning the notions of “availability for work” and “suitable employment” of Article 20 of the Social Security (Minimum Standards) Convention, 1952 (No. 102),
if the work required to be performed is not “suitable employment”, it would constitute a form of forced labor52,53.
Regarding the European Social Charter, as it was discussed above, the Committee also emphasizes the importance of suitable employment and if the jobseeker cannot refuse to take up employment on the ground that it does not correspond to their occupational qualification, the non-compliance with Article
1(2) of the Charter is stated54.
Already in Conclusions XIX-255 the Committee noted that the rate of the
(back-then) job-seeker aid stand below the at-risk poverty threshold56 even
48 As of Jan 1, 2012.
49 The actual amount is calculated in a rather difficult way, multiplying the rate of allocated consumption of a family and the minimal wage by 0.9; calculations show that actual
amount received is close to the minimal wage, currently HUF 93,000 or EUR 315.
50 Article 33 para 5 of Act No. III of 1993.
51 International Labor Conference, 96th Session, 2007 Report III (Part 1B) p. 70, emphasis is
in the original.
52 Ibid.
53 Hungary has not yet ratified Convention No. 102.
54 Conclusions XIX-2, Italy
55 Conclusions XIX-2, Hungary, p. 70
56 According to the data of the Hungarian Central Statistical Agency, the amount of minimum of subsistence value calculated per household with one adult of active age is HUF
78,736 or EUR 265, which increases by 65% with each child.
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when defined as 40% of the equivalised income estimated at EUR 131 (EUR 164
as 50%) by the Eurostat in 2007, therefore it is not in conformity with the Article
12(1) of the Charter.
Therefore coming to the conclusion that worsening the conditions and lowering the amount of benefits has not brought Hungary closer to compliance is
not an overstatement.
5. Conclusions
Unemployment is a highly complex area and it is affected by and connected
to great many indicators, like economic growth, poverty, transfers, education,
and social exclusion, just to name a few. This study started off with some striking data on rising poverty. Fur further elaboration it may be added that data also
show that poverty is interlocked with factors such as low work activity and the
effectiveness of social transfers57.
Low work activity refers to the ratio between the number of months that
household members of working age58 worked during the income reference year,
and the total number of months that could theoretically have been worked by the
same household members59. It naturally comes together with unemployment or
rather, long-term unemployment60, the main target of public work programs61.
After the 2008 economic crisis, the unemployment ratio shot up on EU-27 level
from 6.7% to 9.1%62, the long-term unemployment has risen from 3.0% to 4.1%
in two years63. In the meanwhile, the long-term unemployment ratio in Hungary
has been significantly worse: it was 4.1% in 2009 and went up as high as 5.2%
in 201164. It is a clear sign that the ‘Road to work’ program was unable to cope
with the effect of the crisis to the labor market and it would not mean it itself that
therefore the new scheme is also incompetent. However, if we look into the connected factors, it is very unlikely that the new program will be able to contribute
to the reduction of poverty.
While overall at EU level of 8%, severe material deprivation remained stable
between 2009 and 2010, it has gradually increased in Hungary and in 2011 it
57 Statistics in focus 9/2012 Population and social conditions; Authors: Mélina ANTUOFERMO and Emilio DI MEGLIO, Data extracted on: 16.12.2011 , ISSN 1977-0316 , Catalogue
number: KS-SF-12-009-EN-N, Eurostat
58 Aged 18-59, not being a student aged 18-24; Eurostat Unemployment Statistics, http://
epp.eurostat.ec.europa.eu/statistics_explained/index.php/Unemployment_statistics, data
retrieved on 10 May, 2012. p. 4
59 Ibid.
60 Unemployment lasting for 12 months or more
61 See above at
62 Eurostat Unemployment Statistics, http://epp.eurostat.ec.europa.eu/statistics_explained/
index.php/Unemployment_statistics, data retrieved on 10 May, 2012.
63 Eurostat Long-term unemployment ration, Code: tisc070
64 Ibid.
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was around 20%. On the other hand, data show that adequate transfers have an
important redistributive effect that helps to reduce the number of people who
are at-risk-of-poverty. Naturally, the balance is better in countries where the
expenditure on social protection65 reaches a higher percentage of the GDP. On
EU-27 level this expenditure is average of 29.5%, while in Hungary it is only
23.4%66.
Since Road to work program and its predecessors failed to lower the long
term unemployment rate, it is clear that the solution cannot be achieved by public work. A public work program which forces people to take up any kind of work
regardless of previous qualifications or occupations will not help their reintegration to the primary labor market. Significant cut-backs on the various unemployment benefits would certainly not help to decrease the number of people
living on at-risk poverty level either. These measures are nothing but fragments
without a comprehensive strategy. Without breaking the vicious cycle by introducing a complex social policy focusing on equal educational opportunities,
alleviating deep poverty and raising the employment level of the unqualified,
they only transfer liability from community to individual level and that will only
further erode solidarity on all levels of the society, however, it would be most
needed during a crisis.

65 It contains social benefits, which consist of transfers, in cash or in kind, to households and
individuals to relieve them of the burden of a defined set of risks or needs; administration
costs, which represent the costs charged to the scheme for its management and administration; other expenditure, which consists of miscellaneous expenditure by social protection
schemes (payment of property income and other).
66 Eurostat, Code: tps00098
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1. Introduction
In March 2010, a 33-year-old registered sex offender was convicted of the
rape and murder of a 17-year-old girl. The murderer had used a fake photograph to present himself on Facebook as a handsome young teenager. He met
his victim there and befriended her. An online romance developed and he then
persuaded her to meet him in real life. On the day of the arranged meeting, he
sent the girl a text message saying that his father would pick her up in his car. Of
course this was a lie. Her body was found in a field the next day.2
We typically teach our children that when someone in a car pulls up and asks
them for directions, they should not approach the car. They should run away
from the car and tell their parents. We teach them that the person in the car
might not really have been asking for directions etc. What they are really saying
1
2

JUDr. Libor Klimek. Ph.D. student in the filed of Criminal law (specialization: EU Criminal law), Faculty of Law, Pan European University, Bratislava, Slovak Republic. Email:
libor.klimek@yahoo.com
Retrieved from: CARR, J.: The Internet dimension of sexual violence against children. In:
Protecting children from sexual violence : A Comprehensive Approach. Strasbourg : Council
of Europe Publishing, 2010, (pp. 271-288), p. 274.
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is ‘Are you foolish enough to come close to my car so I can pull you inside?’ In the
same fashion, we need to teach our children what might really be behind the
questions online predators ask.3
Rapid growth of the Internet and advances in technology mean enormous
benefits to society, and children should be able to enjoy the benefits that the
Internet offers safely. However, it is necessary to recognise that with the spread of
the Internet comes the growth in the possibility of the system being abused by sex
offenders.4 The Internet has introduced us to many new terms and phenomena.
One which has received considerable attention is that of online grooming. While
grooming itself is not new, the Internet and other forms of electronic communication have provided offenders with greatly increased opportunities for contact
with children. In these days, internet communication and social networks enable
virtually anyone to communicate privately with children directly in their homes.
Many cases have involved adult males who have used the Internet to groom a
child, preparatory to committing acts of sexual violence against them.5
The general policy objective of the EU is to ensure a high level of security
through measures to prevent and combat crime, which includes child sexual
abuse and child sexual exploitation. It should be done primarily by establishing
minimum rules concerning the definition of criminal offences and sanctions in
the area of sexual exploitation of children.6
A number of European states have already made online grooming an offence
through domestic legislative measures. However, in these days the Member
States of the EU are faced with the new task of implementing the ‘double European obligation’7 to make grooming a criminal offence – ‘solicitation of children for sexual purposes’ – at the national level. On the one hand, in 2007 the
Council of Europe (all Member States of the EU are members of the Council of
Europe) adopted the Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse.8 On the other hand, in 2011 the EU adopted the

3
4
5
6
7
8

SULLIVAN, M.: Online Predators : A Parent’s Guide for the Virtual Playground. Maitland :
Xulon Press, 2008, pp. 133-134.
DAVIDSON, J. et GOTTSCHALK, P: Internet Child Abuse : Current Research and Policy.
Abingdon – New York : Routlegde, 2011, p. 92.
See CARR, J.: The Internet dimension of sexual violence against children. In: Protecting children from sexual violence : A Comprehensive Approach. Strasbourg : Council of Europe
Publishing, 2010, (pp. 271-288), p. 273.
Articles 67 and 83 of the Treaty on the Functioning of the EU (as amended by the Treaty of
Lisbon). OJ, C 83/47 of 30.3.2010.
KOOL, R.: Prevention by All Means? : A Legal Comparison of the Criminalization of Online
Grooming and its Enforcement. In: Utrecht Law Review, Vol. 7 (2011), Issue 3 (pp. 46-69), p.
47.
Council of Europe, European Treaty Series n° 201 (2007). The Convention was opened for
signature in Lanzarote (Spain), on 25 October 2007.
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Directive 2011/92/EU on combating the sexual abuse and sexual exploitation of
children and child pornography.9
This paper deals with the offence of ‘solicitation of children for sexual purposes’ at the EU level, i.e. in the light of the newly adopted Directive 2011/92/EU
on combating the sexual abuse and sexual exploitation of children and child pornography. The principal aim of this paper is to examine the context of criminalizing behaviour related to child sexual ‘online’ grooming in the EU. It is divided
into main three sections. First introduces a general overview of online grooming
and gives examples. Second section deals with child sexual grooming in individual States, while third section, which represents a key aspect of the paper, deals
with the offence of solicitation of children for sexual purposes.
2. Online Grooming: A General Overview
Grooming is a well-known strategy used by many paedophiles. It is a subtle, painstaking and powerfully seductive process, which can take many days,
months, or sometimes years, to evolve and prepare the child for sexual abuse. It
can allow paedophiles to sexually abuse large numbers of children but remain
undetected.10
No binding legislation has been adopted in worldwide context. However,
the literature offers endless number of definitions. For example, Davidson and
Gottschalk argue that grooming is the process by which a person befriends a
child with the intention of committing sexual abuse11, or Ost argues that grooming can be conceived as a predatory act committed in order to facilitate sexual
abuse.12
The Internet has a great deal to offer – the opportunity to learn and research
any number of subjects or to communicate worldwide with friends or family, to
maintain and create business, or plan the next holiday. These are just a few of the
thousands of working options available to the user. However, on the other hand,
not everyone uses the Internet in a totally moral, ethical and legal fashion.
Online victimisation has been a serious problem for many years. Children
and young people are active users of online technologies, and have in many
instances more expertise and experience in the use of information technology
than their parents, teachers or other adults. However, as a consequence of the
9

Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011
on combating the sexual abuse and sexual exploitation of children and child pornography,
and replacing Council Framework Decision 2004/68/JHA. OJ, L 335/1 of 17.12.2011.
10 SANDERSON, Ch.: Counselling Adult Survivors of Child Sexual Abuse. London : Jessica
Kingsley Publishers, 2006, p. 29.
11 DAVIDSON, J. et GOTTSCHALK, P: Internet Child Abuse : Current Research and Policy.
Abingdon – New York : Routlegde, 2011, p. 80.
12 OST, S.: Child Pornography and Sexual Grooming : Legal and Societal Responses. Cambridge
University Press, 2009, s. 32.
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possibilities that lie within the services offered online, such as social network
services, their own behaviour and the behaviour of people with a sexual interest
in children in terms of harmful conduct, children and young people are vulnerable and may become victims of sexual abuse.13
Sexual grooming on the Internet primarily consists of paedophiles using personal websites to target children who meet the paedophile’s specific predilection
for age, gender and looks. Grooming may take minutes, hours, days or months,
depending on the goals and needs of the abuser and reactions of the young person. Paedophiles target in particular websites that provide public information
about the child’s profile. The aim is to befriend a child online to sexually abuse
offline at a later date.14
Social networking sites, such as MySpace.com or Facebook.com, are widely
popular among youth and adults alike. Children using the Internet innocently
can make contact with anyone, and be contacted by anyone, while online. Abusers who choose to use the facilities of Internet chat rooms are not always who or
what they purport to be. They learn the typical online chat terms and phrases,
and make childlike or adolescent comments, all in an effort to disguise their
true age and gender and to be accepted within the ‘child chat-room sect’.15 In
the hands of a sexual predator, chat rooms, instant messaging and other Internet
applications become tools for grooming victims.16 Some groomers have up to
200 young people on their online ‘friends’ lists who are at different stages of the
grooming process at any given time.17
In addition to that, 3G mobile phones with features such as Internet access
and cameras can allow children access to Internet sites in which they can be
groomed, view child pornographic images, and be encouraged to take pictures of
themselves in sexual poses and send them to the paedophiles. Such production
and trading in images implicates the child in illegal activities of being both the
producer and distributor of child pornography.18
13 DAVIDSON, J. et GOTTSCHALK, P: Internet Child Abuse : Current Research and Policy.
Abingdon – New York : Routlegde, 2011, p. 79.
14 SANDERSON, Ch.: The Seduction of Children : Empowering Parents and Teachers to Protect
Children from Child Sexual Abuse. London – Philadelphia : Jessica Kingsley Publishers,
2004, p. 153.
15 POWELL, A.: Paedophiles, Child Abuse and the Internet : A Practical Guide to Identification, Action and Prevention. Oxon : Radcliffe Publishing, 2007, pp. 116-117.
16 DEAN, S.: Sexual Predators : How to Recognize Them on the Internet and on the Street : How
to Keep Your Kids Away. Los Angeles – Aberdeen : Silver Lake Publishing, 2007, p. 73.
17 WEBSTER, S. – DAVIDSON, J. – BIFULCO, A. – GOTTSCHALK, P. – CARETTI, V. –
PHAM, T. et GROVE-HILLS, J.: Scoping Report of the European Online Grooming Project.
Prepared for and co-funded by the European Commission Safer Internet Plus Programme,
2010, p. 13.
18 SANDERSON, Ch.: The Seduction of Children : Empowering Parents and Teachers to Protect
Children from Child Sexual Abuse. London – Philadelphia : Jessica Kingsley Publishers,
2004, p. 154.
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On the one hand, the children most at risk of being groomed are usually
between the ages of ten and sixteen. This can be explained by the fact that younger children do not, or at least less often, communicate through the Internet. Furthermore, girls have a higher risk of being groomed than boys, but boys also
form a substantial group of victims.19
On the other hand, the perpetrators of child sexual abuse come from various demographic, economic and social backgrounds. It was shown that some
sexual offenders were individuals in respectable professions such as lawyers
and teachers.20 An online groomer can be defined as someone who has initiated
online contact with a child with the intention of establishing a sexual relationship involving cyber-sex or sex with physical contact. 21
3. Criminalizing Child Sexual Grooming in Individual States
In European states, the number of existing offences can apply to behaviour
related to sexual exploitation of children or child pornography. Despite this fact,
it is only relatively recently that the laws of European states have specifically targeted online grooming and criminalizing of such behaviour.
It is especially the legislation of the United Kingdom that attracts attention.
In the United Kingdom had been a number of worrying cases where adult men
have met young children after contacting them initially by e-mail or through
internet chat-rooms.22 The United Kingdom was one of the first European states
which initiated strong legislation that makes it illegal to contact and groom
children with the intent of committing a sexual offence. Today, the concept of
grooming is recognized in the United Kingdom as a criminal offence. Grooming
was made a criminal offence in 2003.23
Several countries followed the United Kingdom lead in legislating against
online grooming behaviour, for example Norway, the Netherlands. Norway is
the other European state which in 2007 adopted the grooming legislation.24 In
19 KOOL, R.: Prevention by All Means? : A Legal Comparison of the Criminalization of Online
Grooming and its Enforcement. In: Utrecht Law Review, Vol. 7 (2011), Issue 3 (pp. 46-69), p.
50.
20 CHOO, K.-K. R.: Online child grooming : A literature review on the misuse of social networking sites for grooming children for sexual offences. Canberra : Australian Institute of
Criminology, 2009, p. 40.
21 DAVIDSON, J. – GROVE-HILLS, J. – BIFULCO, A. – GOTTSCHALK, P. – CARETTI, V.
– PHAM, T. et WEBSTER, S.: Online Abuse : Literature Review and Policy Context. Review
prepared for the European Commission Safer Internet Plus : European Online Grooming
Project, 2011, p. 8.
22 BAINBRIDGE, D. I.: Introduction to Information Technology Law. 6th edition. Essex : Pearson Education, 2007, p. 475.
23 See section 15 of the Sexual Offences Act 2003.
24 See section 201a of the Norwegian Criminal Code (General Civil Penal Code).
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the Netherlands, grooming was criminalized in 2010.25 In addition to that, the
online grooming has been recognised as offence also outside the EU, for example
in the USA, Australia, New Zealand.26
On the other hand, in states where is no law dealing specifically with online
grooming, authorities must fall back on laws regarding various sexual offences.
For example, in Belgium there is presently no law dealing specifically with online
grooming. Consequently, prosecutors must fall back on laws regarding offences
against public morality, incitement to debauchery, public indecency, and rape.
Further, in Italy there is at present no law dealing specifically with online grooming Prosecutors must utilise laws regarding paedophilia and distribution of indecent images.27
4. The Offence of Solicitation of Children for Sexual Purposes: Response of
the EU in the light of the Directive 2011/92/EU
4.1 Necessity of Criminalizing the Solicitation of Children for Sexual Purposes
The EU explicitly recognised protection of children’s rights in the Charter of
Fundamental Rights of the EU.28 As pointed out by the European Commission,
sexual abuse and sexual exploitation of children are particularly serious forms of
crime as they are directed against children, who have the right to special protection and care. They produce long-term physical, psychological and social harm
to victims and its persistence undermines the core values of a modern society
relating to the special protection of children.29 Moreover, the European Commission set itself the objective of maximising the use of its existing policies and
instruments partly with a view to protecting children from violence and sexual
exploitation inside and outside the EU.30
As far as sexual abuse of children is concerned, as the flagship legislation was
the Council Framework Decision 2004/68/JHA on combating the sexual exploi25 See Article 248e of the Dutch Criminal Code (Wetboek van Strafrecht).
26 See CHOO, K.-K. R.: Online child grooming : A literature review on the misuse of social
networking sites for grooming children for sexual offences. Canberra : Australian Institute of
Criminology, 2009.
27 DAVIDSON, J. – GROVE-HILLS, J. – BIFULCO, A. – GOTTSCHALK, P. – CARETTI, V.
– PHAM, T. et WEBSTER, S.: Online Abuse : Literature Review and Policy Context. Review
prepared for the European Commission Safer Internet Plus : European Online Grooming
Project, 2011, p. 18.
28 OJ, C 83/389 of 30.3.2010. See Article 24 of the Charter – The rights of the child.
29 Proposal for a Directive of the European Parliament and of the Council on combating the
sexual abuse, sexual exploitation of children and child pornography, repealing Framework
Decision 2004/68/JHA. COM(2010)94 final, p. 2.
30 See Communication form the European Commission – Towards an EU strategy on the
rights of the child. COM(2006) 367.
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tation of children and child pornography31 (hereinafter ‘Framework Decision’).
At EU level, the Framework Decision introduced a minimum of approximation
of the EU Member States’ legislation to criminalise the most serious forms of
child sexual abuse and exploitation, to extend domestic jurisdiction, and to provide for a minimum of assistance to victims. Although the requirements have
generally been put into implementation, the Framework Decision has a number
of shortcomings. It approximated legislation only on a limited number of offences, it did not address new forms of abuse and exploitation using information
technology, did not remove obstacles to prosecuting offences outside national
territory, did not meet all the specific needs of child victims, and did not contain
adequate measures to prevent offences.32
In spite the fact that online grooming is threat at the international level, taking into consideration the principle of nullum crimen sine lege, in most cases it
is not possible enforce criminal liability. It is clear that grooming must inevitably be made a criminal offence in the whole Europe, respectively in all Member
States of the EU. Since the ratification of the Treaty of Lisbon33 in 2009, EU legislators have enjoyed greater power to adopt legislation on criminal enforcement
and sanctions, which has fed into policy making to combat child pornography
on the Internet in particular and is now turning its attention to specific legislation focused on grooming.34
In March 2010 the European Commission introduced a Proposal for a ‘new’
Directive on combating sexual abuse, sexual exploitation of children and child
pornography35 (hereinafter ‘Proposal’). The Proposal introduced new criminal
offences in the information technology environment, inter alia, including also
online grooming. As pointed out by Kendall and Funk prior adopting the final
version of the Directive, the directive’s uncharacteristically aggressive ‘U.S.-style’
call for action – including the imposition of minimum terms of imprisonment,
the criminalisation of grooming-related offences, and the enactment of extraterritorial provisions – was explicitly premised.36
31 Council Framework Decision 2004/68/JHA of 22 December 2003 on combating the sexual
exploitation of children and child pornography. OJ, L 13/44 of 20.1.2004.
32 Proposal for a Directive of the European Parliament and of the Council on combating the
sexual abuse, sexual exploitation of children and child pornography, repealing Framework
Decision 2004/68/JHA. COM(2010)94 final, p. 3.
33 Treaty of Lisbon amending the Treaty Establishing the EU and the Treaty Establishing the
European Community. OJ C 306/231 of 13.12.2006.
34 DAVIDSON, J. – GROVE-HILLS, J. – BIFULCO, A. – GOTTSCHALK, P. – CARETTI, V.
– PHAM, T. et WEBSTER, S.: Online Abuse : Literature Review and Policy Context. Review
prepared for the European Commission Safer Internet Plus : European Online Grooming
Project, 2011, p. 16.
35 Proposal for a Directive of the European Parliament and of the Council on combating the
sexual abuse, sexual exploitation of children and child pornography, repealing Framework
Decision 2004/68/JHA. COM(2010)94 final.
36 KENDALL, V. M. et FUNK, T. M.: Child Exploitation and Trafficking : Examining the Glob-
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In December 2011 was adopted the Directive 2011/92/EU on combating the
sexual abuse and sexual exploitation of children and child pornography37 (hereinafter ‘Directive’). Framework Decision is hereby replaced.38
4.2 Directive 2011/92/EU: Scope of Application
The Directive establishes minimum rules concerning the definition of criminal offences and sanctions in the area of sexual abuse and sexual exploitation of
children, child pornography and solicitation of children for sexual purposes. It
also introduces provisions to strengthen the prevention of those crimes and the
protection of the victims thereof.39
The Directive is addressed to the EU Member States. They shall bring into
force the laws, regulations and administrative provisions necessary to comply
with the Directive by 18 December 2013.40 However, Denmark is not taking
part in the adoption of the Directive and is not bound by it or subject to its
application.41
The directive introduces a list of conducts, what Member States of the EU
shall take the necessary measures to ensure that they are punishable. It contains
four groups of offences, namely:
•
•
•
•

offences concerning sexual abuse (Article 3),
offences concerning sexual exploitation (Article 4),
offences concerning child pornography (Article 5), and
solicitation of children for sexual purposes (Article 6).

4.3 Solicitation of Children for Sexual Purposes
Solicitation of children for sexual purposes is a threat with specific characteristics in the context of the Internet, as the latter provides unprecedented anonymity to users because they are able to conceal their real identity and personal
characteristics, such as their age. Member States are encouraged to criminalise
the conduct where the solicitation of a child to meet the offender for sexual purposes takes place in the presence or proximity of the child, for instance in the

al Challenges and U.S. Responses. Plymouth : Rowman & Littlefield, 2011, p. 141.
37 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011
on combating the sexual abuse and sexual exploitation of children and child pornography,
and replacing Council Framework Decision 2004/68/JHA. OJ, L 335/1 of 17.12.2011.
38 Article 26 of the Directive.
39 Article 1 of the Directive.
40 Article 27(1) of the Directive.
41 In accordance with Articles 1 and 2 of the Protocol (No 22) on the position of Denmark
annexed to the Treaty on EU and to the Treaty on the Functioning of the EU. OJ, C 83/299
of 30.3.2010.
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form of a particular preparatory offence, attempt to commit the offences referred
to in this Directive or as a particular form of sexual abuse.42
As we have seen the Directive introduces at EU level new offence – solicitation of children for sexual purposes (Article 6 of the Directive). Under the
Directive, the Member States shall take the necessary measures to ensure that
intentional solicitation of children for sexual purposes is punishable.
Member States shall take the necessary measures to ensure that punishable
is the proposal, by means of information and communication technology, by
an adult to meet a child who has not reached the age of sexual consent, for the
purpose of engaging in sexual activities with a child, or/and production of child
pornography, where that proposal was followed by material acts leading to such
a meeting.43 Moreover, Member States shall take the necessary measures to
ensure that is punishable an attempt, by means of information and communication technology, to commit acquisition or possession of child pornography, or/
and knowingly obtaining access (by means of information) by an adult soliciting
a child who has not reached the age of sexual consent to provide child pornography depicting that child.44 In addition to that, Member States shall take the
necessary measures to ensure that inciting or aiding and abetting to commit any
of the offences is punishable.
For purposes of the Directive, the term ‘child’ shall mean any person below
the age of 18 years and ‘age of sexual consent’ shall mean the age below which,
in accordance with national law of the EU Member State(s), it is prohibited to
engage in sexual activities with a child.45 Child victims of any of the offences
referred to in the Directive shall be considered as particularly vulnerable victims
pursuant to the Council Framework Decision 2001/220/JHA on the standing of
victims in criminal proceedings.46
As far as the term ‘child pornography’ is concerned, for purposes of the
Directive it shall mean:47
•
•
•

any material that visually depicts a child engaged in real or simulated
sexually explicit conduct,
any depiction of the sexual organs of a child for primarily sexual purposes,
any material that visually depicts any person appearing to be a child
engaged in real or simulated sexually explicit conduct or any depiction

42
43
44
45
46

Recital 19 of preamble the Directive.
Article 6(1) of the Directive.
Article 6(2) of the Directive.
Article 2(a)(b) of the Directive.
Council Framework Decision 2001/220/JHA of 15 March 2001 on the standing of victims
in criminal proceedings. OJ, L 82/1 of 22.3.2001. See Articles 2(2), 8(4) and 14(1) of this
Framework Decision.
47 Article 2(c) of the Directive.
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•

of the sexual organs of any person appearing to be a child, for primarily
sexual purposes, or
realistic images of a child engaged in sexually explicit conduct or realistic images of the sexual organs of a child, for primarily sexual purposes.

In addition to that, it should be noted that Member States shall take the necessary measures to establish their jurisdiction over the offences referred to in the
Directive where the offence is committed in whole or in part within their territory, or where the offender is one of their nationals.48
5. Conclusion
Grooming is a well-known strategy used by many paedophiles. It is a subtle,
painstaking and yet powerfully seductive process, which can take many days,
months, or sometimes years, to evolve and prepare the child for sexual abuse. It
can allow paedophiles to sexually abuse large numbers of children but remain
undetected.
Rapid growth of the Internet and advances in technology mean enormous
benefits to society. However, it is necessary to recognise that with the spread of
the Internet comes the growth in the possibility of the system being abused by
sex offenders. The Internet has introduced us to many new terms and phenomena. One which has received considerable attention is that of online grooming.
In spite the fact that online grooming is threat at the international level, taking into consideration the principle of nullum crimen sine lege, in most cases it
is not possible enforce criminal liability. It is clear that grooming must inevitably be made a criminal offence in the whole Europe, respectively in all Member
States of the EU.
In December 2011 was adopted the Directive 2011/92/EU on combating
the sexual abuse and sexual exploitation of children and child pornography. It
establishes minimum rules concerning the definition of criminal offences and
sanctions in the area of sexual abuse and sexual exploitation of children, child
pornography and solicitation of children for sexual purposes. It also introduces
provisions to strengthen the prevention of those crimes and the protection of the
victims thereof.
The Directive introduces at EU level new offence – solicitation of children for
sexual purposes. Member States of the EU shall take the necessary measures to
ensure that intentional solicitation of children for sexual purposes is punishable.
They shall take the necessary measures to ensure that punishable is the proposal,
by means of information and communication technology, by an adult to meet a
child who has not reached the age of sexual consent, for the purpose of engaging
in sexual activities with a child, or/and production of child pornography, where
48 Article 17 of the Directive.
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that proposal was followed by material acts leading to such a meeting. Moreover,
Member States shall take the necessary measures to ensure that is punishable
an attempt, by means of information and communication technology, to commit acquisition or possession of child pornography, or/and knowingly obtaining access (by means of information) by an adult soliciting a child who has not
reached the age of sexual consent to provide child pornography depicting that
child. In addition to that, Member States shall take the necessary measures to
ensure that inciting or aiding and abetting to commit any of the offences is punishable.
The Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with the Directive by 18 December 2013.
However, Denmark is not taking part in the adoption of the Directive and is not
bound by it or subject to its application.
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