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The Process of International Law—
Making: The Relationship between the
International Court of Justice and
the International Law Commission1
Marija Đorđeska
The George Washington University Law
School, Washington, DC, USA
email: mdordeska@law.gwu.edu
Đorđeska, Marija. The Process of International Law—Making: The Relationship
between the International Court of Justice and the International Law Commission. International and Comparative Law Review, 2015, vol. 15, no. 1, pp. 7–57.
Abstract: Article 38, para.1, of the Statute of the International Court of Justice (ICJ)
defines customary international law as evidence of general practice accepted as law,
understood as State practice and opinio juris. However, by identifying certain norms as
an international custom without referring to the traditional evidence of State practice
and opinio juris, international courts and tribunals are contributing to the formation of
customary international law. This paper presents an analysis of how the International
Court of Justice contributes to the formation of customary international law by relying
on the draft articles of the International Law Commission (ILC).
The International Court of Justice, in “deciding in accordance with international law”,
also authoritatively declares what the current international law is, while the International Law Commission, although constituted of highly qualified publicists from various
States, is drafting only non-binding international instruments. By relying on the ILC
draft articles and declaring them to be reflecting customary international law—although
the draft articles may not be necessary the expression of the States’ practice and their
opinio juris, the ICJ creates and generates the creation of customary international law.
Interestingly, the ICJ tends to rely mostly on ILC draft articles that refer to the jurisprudence of either the Permanent Court of International Justice (“PCIJ”) or the ICJ itself.
The paper presents research of approximately 70 ICJ decisions and individual opinions that cite to the work of the ILC. The author notes the evolution of the relationship
1

Marija Đorđeska, LL.M., is a Science of Juridical Doctorate (S.J.D.) Candidate at The George
Washington University Law School, Washington, DC. This article is an abridged version
of the author’s Masters of Law thesis, written in the scope of the International and Comparative Law Masters of Law (LL.M.) Program at The George Washington University Law
School in 2013; e-mail: mdordeska@law.gwu.edu.
The author would like to thank her mentor, Professor Thomas Buergenthal, and Professors
Sean D. Murphy, Ernest Petrič, Karen Da Ponte Thornton, Richard J. Pierce, Jr., and Mr.
Kenneth Rodriguez for their insightful comments.
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between the ICJ and the ILC through three different time periods, and presents the
findings on how, when and why the ICJ relies on the ILC draft articles. In addition, the
author gives examples in which the ICJ rejected the reliance on the ILC’s work, mainly
due to the divergent interpretation on the specific area of international law.
The ICJ, by relying on the ILC draft articles that in turn refer to the jurisprudence of the
ICJ or PCIJ, is not only generating norms of customary international law, but is also reaffirming the importance of its (and PCIJ’s) jurisprudence for the future of international
law. Although ICJ decisions are binding only between the parties to the dispute (Art.59
ICJ Statute), the clarification of whether a norm is customary or not, affects the international community of States.
Noting the present reluctance of States to adopt treaties, and— hence their potentially decreasing role in international law-making, this research offers an insight into an
alternative venue of international law-making. As the international community, and the
ILC itself, is regaining interest in the sources of international law, this paper aims to
identify the mechanisms of international law-making, the understanding of which will
contribute to international law’s needed predictability and a more uniform and reliable
interpretation of international law.
Keywords: International Court of Justice, International Law Commission, international
law-making, judicial law-making, customary international law, Draft articles, relationship between the International Court of Justice and the International Law Commission

I. Introduction
The International Court of Justice ("ICJ", or "the Court")—the principal
judicial organ of the United Nations—was designed to resolve disputes between
States by applying existing international law, and to, also, progressive develop
international law.2 The combination of finding existing international law and
progressively developing international law results in international judicial lawmaking. In a system without an international legislator, in which international
courts and tribunals, alongside the States, develop international law chaotically
across many fields of international law“ [t]he situation [of international lawmaking] resemble[s] an exploded constellation, composed of one star and the
occasional rare meteor in an otherwise vast and empty universe,” as Professor
Georges Abi-Saab remarked.3
International law as we know it today is a consequence of decades of evolution, specialization and expansion of already known but and new fields of legal
2
3

G.A. Res. 171 (II) at 103, U.N. Doc. A/459 and Corr.1 (Nov. 14, 1947).
Georges Abi-Saab, Fragmentation or Unification: Some Concluding Remarks, 31 Int’l L. &
Pol. 919 (1999), at 924 and 931. See also Jennings, The Progress of International Law, British
Y.B. Int’l L. at 46, 1958 (1959), at 343; Lassa Francis Lawrence Oppenheim, The Future of
International Law, 8 Carnegie Endowment for International Peace Pamphlet Series 39, 26
(2000), at 23 (noting that have more legislative power in international law than individuals
have in democratic domestic systems).
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regulation, in which international courts and tribunals played a major role.4 The
ICJ, as primus inter partes, has contributed fundamentally to the development
and advancement of international law.5
In this international law-making process, when the Court either clarifies
existing international law or progressively develops international law, the work
of the International Law Commission ("ILC") aids the Court’s decision.6 The
ICJ does not always refer to the evidence that leads the Court to conclude that
a norm is a norm of (customary) international law. In those instances, the Court
usually relies on ILC draft articles or the commentaries to the draft articles in
determining State practice and/or States’ opinio juris.7 The ICJ also relies on ILC
4

5

6

7

Stephen M. Schwebel, The Contribution of the International Court of Justice to the Development of International Law, in International Law and the Hague’s 750th Anniversary 409
(Wybo P. Heere ed., 1999), at 405 and 408. Abi-Saab, Id., at 921, 923–26 and 931 (referring
to the Roman maxim cuius regio, eius religio); Oppenheim, Id., at 3; Gilbert Guillaume, The
Future of International Judicial Institutions, 44 Int’l & Comp. L. Q. 848, 851 (1995), at 848;
Bedi, The development of Human rights law by the Judges of the International Court of
Justice, at 15 and 17 (noting terms attributed to judicial legislation, e.g. judicial legislation,
judicial law-making, judge made law, development of law by judges, the creative role of the
judges, judicial creativity, judicial activism, and formulating the term ‘judgislation’).
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory Opinion, 1951 I.C.J. 15, 50 (May, 28) (dissenting opinion of Judge Alvarez);
Application of the Interim Accord of 13 September 1995 (Maced. v. Greece), Judgment,
2011 I.C.J. 644, 711 (Dec. 5) (declaration of Judge Bennouna). Pemmaraju Sreenivasa Rao,
Multiple International Judicial Forums: A Reflection of the Growing Strength of International
Law or its Fragmentation, 25 Mich. J. Int’l L., (2003–2004), at 939, 944–945 and 959–961;
Malcom N. Shaw, The International Court of Justice: A Practical Perspective, 46 Int’l &
Comp. L. Q. 831 (1997), at 839, 842 and 844; Abi-Saab, supra note 2, at 931–33; Schwebel,
supra note 3, at 406, 407 and 415–16; Jennings, supra note 2, at 344; Sir Michael Wood,
Introductory Remarks at the 64th Session of the International Law Commission, Formation and Evidence of Customary International Law (July 24, 2012) (acknowledging the
leading role of the ICJ among other international courts and tribunals).
Statute of the International Court of Justice, Oct. 24, 1945, 1491 U.N.T.S. 199, art.38,
para.1. E.g. “[T]he Court followed Article 8 of the International Law Commission Articles
on State Responsibility.” Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 I.C.J.
43, ¶36 (Feb. 26) (dissenting opinion of Judge Al-Khasawneh), referring to the Judgment,
¶¶402–407 (emphasis added).
North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, ¶¶48, 74
(Feb. 20); proceedings joined with North Sea Continental Shelf (Fed. Rep.Germ./Denm.)
(April 26, 1968); Id., at 187 (dissenting opinion of Judge Tanaka) (noting the ICJ does not
conduct an extensive research). See also Rao, supra note 4, at 940; Summary Records of the
2775th Meeting, [2003] Y.B. Int’l L. Comm’n 163, U.N.Doc. A/CN.4/SR.2775. Cf. Application of the Genocide Convention Case, at 371 (declaration of Judge Skotnikov). “[I]t will
be sufficient to look to the considered views expressed by States and bodies like the International Law Commission as to whether a rule of customary law exists and what its content
is, or at least to use rules that are clearly formulated in a written expression as a focal point
to frame and guide an inquiry into the material elements of custom.” Peter Tomka, Custom
and the International Court of Justice; in The Law and Practice of International Courts and
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draft articles when the ILC did not cite to State practice in drafting the draft
article. In relying on such draft articles, and declaring them to be reflective of
customary international law, the ICJ contributes to the progressive development
of the international law. Despite the consistent consideration by the ICJ of the
ILC’s work, the relationship between these two international bodies has not been
researched in detail.8
The most interesting aspect of this peculiar relationship is the circular reference, when the ICJ refers in its decisions to ILC’s work that cites the jurisprudence of the ICJ or Permanent Court of International Justice ("PCIJ"), and
does not refer to State practice or opinio juris in identifying customary norms.
For example, in Gabčikovo-Nagymaros Project the Court referred to art.12 of the
Vienna Convention on State Succession in Respect to Treaties, drafted by the
ILC, and affirmed art.12 as part of customary international law. The ILC admitted that draft art.12 was progressively developed, which explained the lack of
reference to State practice, and perhaps also the low number of States that signed
the convention. Therefore, the ICJ finding that art.12 is customary international
law, may be owed to the ILC’s reliance on the ICJ/PCIJ jurisprudence in the commentary to art.12.9
This paper analyzes the Court’s reliance on the work of the ILC. Part II compares the Court’s international law-making authority in comparison to the function of the ILC. Part III categorizes the development of the ICJ-ILC relationship
over time within at least three periods. Part VI analyses the ICJ-ILC relationship
through time, Part V outlines the analysis of the interaction between ICJ and
the ILC and how their relationship contributes to the creation of international
law. The research is based on the analysis of seventy judgments, advisory opinions and Judges’ individual opinions in which the author found references to
ILC’s work.10 Part VI highlights the disagreements in interpreting international
Tribunals (CAHDI, 2013).
The mutual influence between the ICJ and the ILC has already been noted. See Stephen M.
Schwebel, The Inter-Active Influence of the International Court of Justice and the International Law Commission, in Justice in International Law: Further Selected Writings (2011);
Hugh Thirlway, The Proliferation of International Judicial Organs and the Formation of
International Law, in International Law and the Hague’s 750th Anniversary (Wybo P. Heere
ed., 1999), at 440; and Daniel Bethlehem, The Secret Life of International Law, 1 Cambridge
J. Int’l & Comp. L. 23, 36 (2012).
9 This conclusion is reaffirmed by the fact that in finding the customary status of the rule, the
ICJ relied solely on the 1974 ILC Commentary that confirmed the ICJ’s case-law, but did
not refer to any state practice. Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment,
1997 I.C.J. 7, ¶123 (Sept. 25).
10 After surveying the jurisprudence of the Court containing a reference to the work of the
ILC, the author subdivided ILC’s work according to its weight in international law (draft
articles, treaties in force and treaties not yet in force) and according to the topic the ILC has
considered. The results showed that the Court does not differentiate substantially between
a treaty provision and a draft article when it declares them to be customary international
law. The division of the ILC’s work into different areas of law showed that the ICJ consid8
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law offers suggestions how the cooperation between the two international bodies
could be improved in the future. Although the influence between the ICJ and the
ILC works in both directions, this paper is limited to the analysis of the reference
by the ICJ to ILC’s work, for the authority of the ICJ decisions bears a greater
weight in international law.11
Despite the ICJ’s increased reliance on ILC’s work, there is an emerging trend
of ICJ disagreeing with the ILC’s interpretation of international law and its identification of norms of customary international law. When disagreeing with the
ILC’s work, the ICJ can modify the conclusions codified by the ILC.12 Without
ered the ILC work mostly in the areas of law of the sea and State responsibility. The ICJ
avoided considering ILC’s work in the areas like diplomatic protection and international
environmental law. Major guidance in the research were the annual speeches of Presidents
of the Court to the ILC and the scholarly article by Judge Schwebel. See Schwebel, supra
note 7.
11 Id., at 66. ICJ influences in a great extent ILC’s work, seen from the frequency of the
ILC’s reliance on the ICJ’s decisions in drafting. “[The ICJ] undoubtedly helped solidify the
views developed on various topics in the International Law Commission.” Press Release,
I.C.J., Statement by H.E. Judge Peter Tomka, President of the International Court of Justice,
The Hague International City of Peace and Justice (May 16, 2013). Although individual
opinions do not have the law-making power per se, as compared to the decisions of the
Court as a whole, the author considered individual opinions due to their valuable insight
into the Court’s deliberations; indicate when the ICJ relies on the ILC; and because they
might generate a limited secondary effect of international law-making. Individual opinions can merely influence the creation of international law; individual opinions could be
compared with the work of the publicists. See e.g. Case Concerning the Appeal Relating
to the Jurisdiction of the ICAO Council (India v. Pak.), Judgment, 1972 I.C.J. 46, 116 (Aug.
18) (separate opinion Judge De Castro); Request for Interpretation of the Judgment of 31
March 2004 in the Case concerning Avena and Other Mexican Nationals (Mex. v. U.S.),
Judgment, 2009 I.C.J. 3, ¶¶63–64 (Jan. 19) (separate opinion of Judge ad hoc Sepulveda);
Sir Hersch Lauterpacht, The Development of International Law by the International Court
65, 368–372 (Stevens & Sons Limited, 1958), at 62 and 66; Gleider I. Hernandez, Impartiality and Bias at the International Court of Justice, 1 Cambridge J. Int’l & Comp. L. 183, 189
(2012); Michael Peil, Scholarly Writings as a Source of Law: A Survey of the Use of Doctrine
by the International Court of Justice, 1 Cambridge J. Int’l & Comp. L. 136 (2012), at 157;
Int’l L. Comm’n, Draft articles on Responsibility of States for Internationally Wrongful Acts
with Commentaries, Rep. of the Int’l L. Comm’n (2001), reprinted in [2001] 2 Y.B. Int’l L.
Comm’n, U.N.Doc. A/56/10 & Corr.1. Unlike the ILC’s Special Rapporteurs, judges are not
bound by the acceptance of the Court as a whole of their individual position. Excluded
from the scope of the research was the analysis of the interaction between the predecessors
of both institutions, namely the Permanent Court of International Justice and its reference to the Vienna Congress 1815 and the Hague codification conferences in 1899, 1907,
and 1930. References made by other international courts and tribunals to ILC’s work were
excluded from consideration.
12 Maritime Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.),
Judgment, 1993 I.C.J. 38, ¶¶172, 195 (June 14) (separate opinion of Judge Weeramantry)
(agreeing with the development of the rule as ILC has proposed it in connection to special
circumstances). Cf. Id., ¶18 (dissenting opinion of Judge Fischer); Eduardo Jimenez de
Arechaga, The Work and the Jurisprudence of the International Court of Justice, 1947–1986,
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this freedom of judicial interpretation, international law would remain ‘petrified’
and would lack the ability to change as different norms ripen into custom.13
II. International Law-Making: The Court as the Legislator and the ILC as
the Observer
International law-making as described in this work is a process of transplanting or elevating internationally non-binding legal instruments into the sphere of
binding international law.14 The development of international law should mainly
reflect States’ action; however, the Court relies on rules that might not be reflective of the current State practice or the opinio juris.15 In deciding a dispute the
Court finds and relies on rules of international law that were not known or codified prior to the dispute.16

13

14

15

16

British Y.B. Int’l L. 1, at 34–35 (1987), at 32–33. See also Armin von Bogdandy & Ingo
Venzke, On the Functions of International Courts: An Appraisal in Light of Their Burgeoning
Public Authority, 26 Leiden J. Int’l L. 49 (2013), at 50, 54, 56, 72; Alina Kaczotowska, Public
international Law (Routledge, 4th ed., 2010), at 15.
“[L]ater developments in customary international law need to be taken into account in
applying the provisions of the 1958 [Geneva] Convention.” Maritime Delimitation in the
Area between Greenland and Jan Mayen (Den. v. Nor.), Judgment, 1993 I.C.J. 38, 134 (June
14) (individual opinion of Judge Shahabuddeen) (referring to the Anglo-French Arbitration
(1977) and Delimitation of the Maritime Boundary in the Gulf of Maine Area (Can./U.S.),
Judgment, 1984 I.C.J. 246, ¶83 (Jan. 20).
Oppenheim, supra note 2, at 23; Jennings, supra note 2, at 343; Felice Morgenstern, International Legislation at the Crossroads, British Y.B. Int’l L. 101, at 101–102 (1979); Bogdandy
& Venzke, supra note 11, at 55, 56. Distinction between ‘making’ international law and
‘developing’ international law is vague. See e.g. North Sea Continental Shelf (Fed. Rep.
Germ./Neth.), Judgment, 1969 I.C.J. 3, ¶69 (Feb. 20). ‘Making’ international law could
mean the final step of the norm transitioning into international law, unlike the development of international law that encompasses all stages of norm-creating, namely, progressive development (lacunaes), development (non-liquet) and pre-existing or emerging rule
of customary law (in status nasciendi). Schwebel, supra note 3, at 407 and 412. The distinction between ‘making’ and ‘developing’ international law by the Court could be also interpreted in the sense that the ICJ ‘develops’ already existing international law, and ‘makes’
law when declares a rule not previously part of international law, to be customary international law (i.e. lacunaes, non-liquet).
Questions Relating to the Obligation to Prosecute or Extradite (Belg. v. Sen.), Judgment,
2012 I.C.J. 422, ¶¶32–35 (July 20) (separate opinion of Judge Abraham). Mohamed Shahabuddeen, The Precedent in the World Court (Cambridge University Press, 1996), at 71;
see also B. G. Rachmaran, The International Law Commission: Its Approach to the Codification and Progressive Development of International Law 15 (Martinus Nijhoff, 1977),
at 203. The ICJ has the power to bind at least two State parties in dispute before the Court
and its decisions are highly authoritative. The Statute of the International Court of Justice,
A Commentary (Zimmermann, Oellers-Frahm, Tomuschat & Tams eds., 2nd ed. (2012),
at 1444–1446 (Comment to art. 59 of the ICJ Statute). Oppenheim’s International Law,
Volume 1, Peace (Sir Robert Jennings & Sir Arthur Watts, eds. 9th ed. 1995), at 41.
Statute of the International Court of Justice, art. 59, Oct. 24, 1945, 1491 U.N.T.S. 199; Art.
38, para.1.
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The Court’s international law-making function is neither formal nor regulated, but is the result of the judicial determination of what the applicable international law is, or was at the time of the dispute. The decision of the Court,
although not necessarily binding on States that are not parties to the dispute,
generates State practice and further develops international law.17
The ILC, on the other hand, although exercising its mandate of codifying
and progressively developing international law, does not have the ability to issue
internationally binding instruments.18 The ILC draft articles do not form a part
of international law until adopted by States in an international treaty, or when
they form part of the consistent and widely-adopted State practice.19 The draft
17 Shaw, supra note 4, at 833, 847 and 853; see also Jimenez de Arechaga, supra note 11; Guillaume, supra note 3, at 852 (noting that the international community, but debating what
the substance of international law, should place additional trust in international judges);
Schwebel, supra note 3, at 406, 408 (arguing the ICJ with its authoritative and persuasive
case-law contributed in shaping the law of the sea, especially by identifying emerging rules
arising from the State practice); see also Shahabuddeen, supra note 14, at 68.
18 Morgenstern, supra note 13, at 105. The ILC does not make law, it only suggests what it
considers to be international law, or what should become international law. The Codification Division, overseeing the ILC, “‘encourages’ and ‘promotes’ progressive development
of international law and its codification.” United Nations Office of Legal Affairs, Codification division, http://untreaty.un.org/ola/div_cod.aspx (accessed June 23, 2013). See also
Statute of the International Law Commission, art. 1. The ILC’s ‘quasi’-legislative power is
still debated. ILC Statute does not confer to the ILC a law-making mandate for producing binding norms of international law. The ILC is producing legal documents of already
existing norms or norms the ILC would develop or fill in the non-liquet in international
law. The form of ILC’s work is not relevant as long as States can adopt it in a treaty form.
See Jennings, supra note 2, at 339; Summary Records of the 2503rd Meeting, [1997] Y.B. Int’l
L. Comm’n 207, U.N.Doc. A/CN.4/SR.2503; cf. North Sea Continental Shelf (Fed. Rep.
Germ./Neth.), Judgment, 1969 I.C.J. 3, 232 (Feb. 20) (individual opinion of Judge Lachs).
Some scholars equate codifying international law with the authority to declare a rule to
be customary international law. The reading of the ILC Statute suggests codification of
international law is only a methodological approach to drafting. See Alain Pellet, Responding to New Needs Through Codification and Progressive Development (Keynote address), in
Multilateral Treaty-Making: The Current Status of Challenges to and Reforms Needed in
International Legislative Process (Vera Gowlland-Debass ed., 2000), at 16–18 (noting the
task of the ILC is to ascertain State practice and deduce existing trends, although this is not
always the case), and Provisional Summary Records of the 3159th Meeting, [2013] Y.B Int’l
L. Comm’n, U.N.Doc. A/CN.4/SR.3159. The ILC does not clearly distinguish between lex
lata and de lege ferendae provisions. Provisional Summary Records of the 2933rd Meeting,
[2007] Y.B. Int’l L. Comm’n, U.N.Doc. A/CN.4/SR.2933; Int’l L. Comm’n, Draft articles on
Diplomatic Protection with Commentaries, Rep. of the Int’l L. Comm’n (2006), reprinted in
[2006] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/61/10, draft art.11, para. (b). First Rep. on the
Law of Treaties (1962), at 73 et seqq. (noting the ILC predecessors at the Committee of the
League of Nations in 1927 did not have the authority of establishing law). Cf. Reservations
to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory
Opinion, 1951 I.C.J. 15, at 35 (May, 28) (dissenting opinion of Judges Guerrero, Sir Arnold
McNair, Read, Hsu Mo).
19 Vienna Convention on the Law of Treaties, art.31, para.3(c), May 23, 1969, 1155 U.N.T.S.
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articles are considered by the Court as a clarification of some legal issues, as
evidence of international law, or merely as „the teachings of most highly qualified publicists of various nations“ within the meaning of art.38, para.1(d) of the
ICJ Statute. Despite its non-binding character, ICJ relies on ILC’s work in determining the applicable law, usually resulting in international law-making.20 Both
States and the Court act as an international legislator in ‘elevating’ ILC’s work
into the sphere of international law.
The ICJ develops existing international law when it declares that a norm,
not previously part of customary international law, has attained the status of
customary international law.21 The Court develops, ‘clarifies’ or ‘fills the gap’ in
international law either by relying on the ILC draft articles or on its Commentaries.22 The Court in finding the applicable international law for the solution of
331.
20 Huang Huikang, The Commission’s Work and the Shaping of International Law, (Presentation), Making Better international Law: The International Law Commission at 50, Proceedings of the United Nations Colloquium on Progressive Development and Codification
of International Law (United Nations Publication, 1998), at 122. Summary Records of the
2503rd Meeting, [1997] Y.B. Int’l L. Comm’n 207, U.N.Doc. A/CN.4/SR.2503.
21 The ICJ could also rely on ILC draft article as a general principle of law. See e.g. Pulp Mills
on the River Uruguay (Arg. v. Uru.), Judgment, 2010 I.C.J. 14, at 67, ¶145 (Apr. 20), and
infra note 34. By deciding on the customary status of the rules, the Court ‘codifies’ the nonwritten customary rules. The Court partially takes over the task Art.13, para.1 of the UN
Charter confers to the General Assembly to progressively develop and codify international
law. U.N. Charter, June 6, 1945, art.13, para.1.
22 Cf. Fisheries Jurisdiction (U.K. v. Ice.), Judgment, 1974, I.C.J. 3, ¶53 (July 25) (noting that
the Court cannot fill the gap in the international treaty if the States wanted to do it in the
future conferences). The Court in Gabčikovo-Nagymaros Project dealt with the interpretation of the notion of ‘state of necessity’ to determine when the resort to countermeasures is
lawful. The Court relied on the Commentary to draft art.33 on State responsibility and used
the ILC definition of ‘state of necessity’, and found that the ILC criteria reflected customary
international law. By relying extensively on the findings of the ILC, the Court ‘elevated’ the
provision contained in draft art.33 into international law and gave the previous norm also
contained in draft art.33 on State responsibility, which was of pre-customary or customary nature, the content as found by the ILC. The Court considered the ILC work on ‘state
of necessity’ in Gabčikovo-Nagymaros Case in 1997 but omitted to mention it in the 2010
Pulp Mills on the River Uruguay Case. See Gabčikovo-Nagymaros Project (Hung./Slovk.),
Judgment, 1997 I.C.J. 7, ¶¶49, 50, 52, 53 (Sept. 25); Summary Records of the 2775th Meeting,
[2003] Y.B. Int’l L. Comm’n 163, U.N.Doc. A/CN.4/SR.2775; Int’l L. Comm’n, Draft articles
on Responsibility of States for Internationally Wrongful Acts with Commentaries, Rep. of the
Int’l L. Comm’n (2001); Stephen M. Schwebel, The Influence of the International Court of
Justice on the Work of the International Law Commission and the Influence of the Commission on the Work of the Court (Keynote Address), Making Better international Law: The
International Law Commission at 50, Proceedings of the United Nations Colloquium on
Progressive Development and Codification of International Law (United Nations Publication, 1998), at 163–164. Cf. Jurisdictional Immunities of the State (Germ. v. It.: Greece
intervening), Judgment, 2012 I.C.J. 99, ¶137 (Feb. 3) (noting the ILC draft art.30, para.(a)
and art.35 on State responsibility are reflective of customary international law); see also
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a dispute between States sometimes relies on findings of the ILC and declares
ILC draft articles to form part of customary international law.23 By relying on
the ILC’s work, the ICJ either ‘elevates’ or ‘transplants’ ILC draft articles into
the sphere of customary international law.24 By declaring an internationally nonbinding rule to reflect an internationally binding customary norm for all States,
the Court is impliedly ratifying ILC’s work by “[accelerating] the incorporation
of the work product of the Commission into the body of customary international
law.”25
‘Elevation’ is the process of direct incorporation of non-binding ILC instruments into international (binding) law. ICJ’s second international law-making
process, ‘transplantation’, is the process of incorporation of already existing
treaty provisions (drafted by the ILC and adopted by States) into customary
international law.26 The Court’s declaration that a rule is customary gives the

23

24

25

26

Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Eq.
Guinea intervening), Judgment, 2002 I.C.J. 303, ¶265 (Oct. 10) (relying on the ILC Commentary to the art.7, para.2 of the Vienna Convention on the Law of Treaties in determining that the Head of State has a representative function in regards to the conclusion of
a treaty).
The Court finds that the ILC work ‘reflects’ customary international law or that the lacunaes or non-liquet in international law could be ‘filled’ with the work of the ILC. Pellet,
supra note 17, at 15–16 (noting the international law-making is ars juris and there is more
than one approach to how the ICJ cites the ILC and how the Court makes international
law).
The President of the ICJ noted that the Court “reinforce[s] the value of the draft articles by
declaring some principles contained therein as being of a customary nature,” and impliedly
ratifies the ILC’s formulation of certain provisions. Summary Records of the 2775th Meeting, [2003] Y.B. Int’l L. Comm’n 163, U.N.Doc. A/CN.4/SR.2775; Summary Records of
the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122, U.N.Doc. A/CN.4/SR.2585. See also
Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J.
582, 647 (May 24) (separate opinion of Judge ad hoc Mampuya); Stephen Vasciannie, The
Role of the United Nations International Law Commission: A View from the Caribbean, 35
W. Indian L. J. 63 (2010), at 63.
Summary Records of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122, U.N.Doc. A/
CN.4/SR.2585, at 124; Provisional Summary Records of the 2933rd Meeting, [2007] Y.B. Int’l
L. Comm’n, U.N.Doc. A/CN.4/SR.2933 (comment by Judge Xue noting the ICJ elevates
the ILC work into a source of international law). See also Grigory Tunkin, Is General International Law Customary Law Only?, 4 E. J. Int’l L. 534, 539 (1993); Shaw, supra note 4, at
831 and 838. Only States persistent objectors might be exempted from the effect of the
ICJ’s declaration on the customary international law. ILC draft articles reflect customary
international law also before the pronouncement of the Court. However, until the Court
confirms the status of a rule in international law, it is not clear to the States what is the
rule governing a specific area of international law. See Lauterpacht, supra note 10, at 198
and 368–372. With Court’s ‘clarification’, these customary rules came ‘into force’ for other
States not parties to a specific treaty. Cf. Schwebel, supra note 7, at 66.
Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276, Advisory Opinion,
1971 I.C.J. 16, ¶¶94–95 (June 21). In Fisheries Jurisdiction Case the Court invoked art.52
and art.62 of VCLT and declared them to be customary international law despite the VCLT
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specific provision an existence independent of the treaty. Parallel existence of the
customary and treaty rules was, for example, noted in United States Diplomatic
and Consular Staff in Tehran Case.27 ‘Transplantation’ represents an indirect form
of international law-making --the direct link between ICJ and the ILC is interrupted when States are given the opportunity to modify the draft articles when
adopting a treaty. ‘Transplantation’ differs from ‘elevation’ because it only transplants the ILC draft articles from one source (i.e. international treaty law) to
another one (i.e. customary international law).28
However, the Court did not always declare an ILC-drafted treaty provision to
be customary international law.29 ICJ categorized ILC draft articles also as general principles of law, or, when the Court disagreed with conclusions of the Commission, it usually omitted any reference to the ILC in its decision altogether.30

27

28

29

30

not being yet in force. Also, in the Legal Consequences for States of the Continued Presence
of South Africa in Namibia advisory opinion the Court relied on a provision of VLCT not
yet in force and declared it to be part of customary international law. Fisheries Jurisdiction
(U.K. v. Ice.), Judgment, 1974 I.C.J. 3, 59, 63 (July 25). Legal Consequences for States of
the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding
Security Council Resolution 276, Advisory Opinion, 1971 I.C.J. 16, ¶94 (June 21); Rachmaran, supra note 14, at 16, 95 (noting the Court relied on VLCT when it was not yet in
force), also Arechaga, supra note 11, at 33–38 (arguing art. 60 VCLT was a pre-existing
customary norm when the Court relied on it in its decision); and G. M. Danilenko, LawMaking in the International Community (Martinus Njihoff, 1993), at 135, fn.17.
The Court opted to use the ‘parallel’ customary rules of the VCDR and the VCCR, despite
the fact that both Iran and the United States were parties to both conventions. The Court
decided that the provisions relevant to the case at hand formed part of general international law. United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), Judgment,
1980 I.C.J. 3, ¶62 (May 24). See also Huikang, supra note 19, at 122.
Also the statements the States made during the codification conference constitute part
of the legislative history of the instrument. Maritime Delimitation in the Area between
Greenland and Jan Mayen (Den. v. Nor.), Judgment, 1993 I.C.J. 38, 87 (June 14) (separate
opinion of Judge Ranjeva).
For example, in Jurisdictional Immunities of the State the Court did not state what status art.19 of the United Nations Convention on Jurisdictional Immunities of States and
Their Property has in international law. Jurisdictional Immunities of the State (Germ. v. It.:
Greece intervening), Judgment, 2012 I.C.J. 99, ¶¶115, 117 (Feb. 3). Another international
law-making option is finding a customary rule that has superseded a treaty rule, either
due to new State practice or as a consequence of a different treaty interpretation. Maritime
Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.), Judgment,
1993 I.C.J. 38, ¶216 (June 14) (separate opinion of Judge Shahabuddeen).
In Gabčikovo-Nagymaros Project, Pulp Mills on the River Uruguay Case, and in the Jurisdictional Immunities of the State Case, the Court found draft articles on State responsibility
and some provisions of the Convention on the Law of the Non-Navigational Uses of International Watercourses to constitute general principles of international law in accordance
with the art. 38, para.1(c) of the ICJ Statute. See Gabčikovo-Nagymaros Project (Hung./
Slovk.), Judgment, 1997 I.C.J. 7, ¶¶141, 147 (Sept. 25); Pulp Mills on the River Uruguay
(Arg. v. Uru.), Judgment, 2010 I.C.J. 14, ¶¶64, 145, 225 (Apr. 20); Jurisdictional Immunities
of the State (Germ. v. It.: Greece intervening), Judgment, 2012 I.C.J. 99, ¶58 (Feb. 3). The
Court, however, did not refer to any legislative history in determining the meaning of these
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The Court clarifies, crystalizes and develops international law
The task of the Court is to interpret international law and, while doing so, to
indicate any new emerging trends.31 The Court uses ILC’s work when it ‘clarifies’
or ‘crystallizes’ international law, as the chart below shows:
ICJ’s legislative-making
function
Clarification
Crystallization

Nature of the ILC provisions the ICJ uses
customary international law (lex lata)
pre-customary
norms (lex lata)

Nature of provisions the ICJ finds
without relying on the ILC
customary international law (lex lata)
pre-customary norms (lex lata)

Development

/

development (norms in status nasciendi) (lex ferendae)

Progressive
development’

/

progressive development (lex ferendae)

The Court records the evolution of a rule from a lex ferendae to lex lata status
in international law. Such “record” is visible in the Court’s consideration of the
evolving nature of art.31 Vienna Convention on the Law of Treaties (VCLT).
Adopted in 1969, art.31 VCLT was considered to be lex ferendae at the time of
the adoption, but the subsequent world-wide adoption of the VCLT turned this
provision into a lex lata provision and a rule of customary international law over
a 23 year period.32
principles, and therefore did not rely on the ILC.
31 The Court has to decide in accordance with the current law, as evolved in time. Jurisdictional Immunities of the State (Germ. v. It.: Greece intervening), Judgment, 2012 I.C.J. 99,
¶19 (Feb. 3) (separate opinion of Judge Bennouna) (noting that the codification in the ILC
does not preclude further definition, because the task of the Court is to revisit the concepts
and norms debated before it and to indicate, if appropriate, any emerging new trends in
their interpretation and in the determination of their scope); and Ahmadou Sadio Diallo
(Guinea v. Dem.Rep.Congo), Compensation, 2012 I.C.J. 324, ¶31 (June 19) (separate opinion of Judge Cançado Trinidade).
32 The ILC considered the interpretation of treaties from 1959 to 1964. Art.31 and 32 VCLT
were based on six principles found in private writings of the Special Rapporteur, showing
that in drafting art.31 and 32 the ILC relied more on logic than on State practice. Rep. of
the Int’l Law Comm’n, 16th Sess., May 4-July 19, (1966), U.N. Doc. A/CN.4/181 and A/
CN.4/184; GAOR 18th Sess., Supp. No.9 (1966), reprinted in [1966] 2 Y.B. Int’l L. Comm’n,
U.N.Doc. A/23/10, at 220. See Kasikili/Sedudu Island (Bots./Namib), Judgment, 1999 I.C.J.
1045, ¶18 (Dec. 13) (referring to Territorial Dispute (Libya/Chad), Judgment, 1992 I.C.J. 6,
¶41 (Feb 3); Islamic Republic of Iran v. United States of America, Preliminary Objections,
Judgment, 1996 I.C.J. 812, ¶23). Cf. Summary Records of the 2585th Meeting, [1999] Y.B.
Int’l L. Comm’n 122, U.N.Doc. A/CN.4/SR.2585, para.19. See also Maritime Delimitation
and Territorial Questions between Qatar and Bahrain (Qatar v. Bahr.), Jurisdiction and
Admissibility, 1995 I.C.J. 6, 27 and 31 (Feb. 15) (separate opinion of Judge Schwebel).
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When developing international law, the Court extends the existing rules of
international law and advances the stage of evolution of those rules.33 The Court
shapes previously unclear norms through interpretation, i.e. by ‘crystallizing’
pre-customary norms.34 However, the Court does not engage in clarifying norms
the Court finds to be progressive development of international law.35 For example, in the Genocide Case the Court made only a passing reference to draft art.31
on State responsibility and avoided the determination of its status, because the
Court considered it to be progressive development by the ILC, despite the fact
that the ILC in its Commentary to art.31 cited the same PCIJ decision as the ICJ
relied on in its final decision.36 Similarly--and perhaps for the same reason--the
Court in the Application of the Convention on the Prevention and Punishment of
the Crime of Genocide Case, did not afford draft art.6 and 30 on State responsibility any status in international law, as it did with the other draft articles on State
responsibility considered in the same case.37 However, by invoking draft art.6
and 30 in its decision, the Court made them more authoritative.
33 See e.g. Advisory Opinion on the Reservations to the Genocide Convention. It is not clear,
however, whether the Court developed or progressively developed international law in that
Advisory Opinion. North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969
I.C.J. 3, 232 (Feb. 20) (dissenting opinion of Judge Lachs); Id., at 87 (individual opinion of
Judge Padilla Nervo).
34 By interpreting a norm of pre-customary status, the norm becomes a norm of customary
international law. See North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment,
1969 I.C.J. 3, ¶61 (Feb. 20); Id., 181 (dissenting opinion of Judge Tanaka). See e.g. Fisheries
Jurisdiction (U.K. v. Ice.), Judgment, 1974, I.C.J. 3, ¶23 (July 25) (States have the power to
‘crystallize’ the rules or concepts at the codification conference). See also Summary Records
of the 2698st Meeting, [2001] Y.B. Int’l L. Comm’n 208, U.N.Doc. A/CN.4/SR.2698 (referring to Judge Guillaume’s statement in the Maritime Delimitation and Territorial Questions between Qatar and Bahrain Case that the Court ‘clarified’ the law), and Jimenez de
Arechaga, supra note 11, at 34.
35 Fisheries Jurisdiction (U.K. v. Ice.), Judgment, 1974, I.C.J. 3, ¶44 (July 25) (the Court did
not invoke ILC work because it was considered by the Court to be lex ferendae; ‘crystallization’ of the relevant rule occurred only through subsequent State practice).
36 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 I.C.J. 43, ¶460 (Feb. 26)
(referring to draft art.31 on State responsibility only in passim as a confirmation of the
Court’s finding). Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Compensation,
2012 I.C.J. 324, ¶1 (June 19) (individual opinion of Judge Cançado Trinidade) (reparation
for injuries is progressive development). Int’l L. Comm’n, Draft articles on Responsibility
of States for Internationally Wrongful Acts with Commentaries, Rep. of the Int’l L. Comm’n
(2001), at 91. The Court did not rely on the same provision in two subsequent judgments,
in Djibouti v. France and in Costa Rica v. Nicaragua (the Court could have relied on draft
art. 31 on State responsibility). Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins,
President of the International Court of Justice, at the 59th Session of the International Law
Commission (July 10, 2007) (noting the Court’s findings were in line with draft art.6 on
State responsibility).
37 Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of the International
Court of Justice, at the 59th Session of the International Law Commission (July 10, 2007).
In the Application of the Convention on the Prevention and Punishment of the Crime of
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The Effects of Judicial Legislation
ICJ’s judgments have primary and secondary effects on international lawmaking. Primary effects of the judicial law-making is when the Court’s determination that a rule of international law exists, contributes to the clarification
or expansion of the body of international norms and rules. Secondary effects
of judicial law-making are the result of the Court’s influence on the behavior
of States, who by following the Court’s pronouncement generate new customary norms. Primary effects result from the Court’s determination and declaration that a specific rule forms part of customary international law, which States,
persistent objectors excluded, are bound to follow.38 Only the pronouncements
of the status of rules, and not the ICJ judgments per se, become part of customary international law.39 The primary effect of judicial legislation is the basis
Genocide Case the Court considered draft art.4, 6, 8, 14, 16, 31 and 58 on State responsibility. The Court noted that draft art.4, 8 and 16 reflected customary international law. The
Court did not consider the customary status of draft art. 5, 6, 9 and 11, because the Court
said they do not apply in this case. Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment,
2007 I.C.J. 43, ¶¶385, 406–407, 414, 420 (Feb. 26). Similarly, the Court also in the DRC v.
Uganda relied on the test and the definition given by the ILC draft articles on State responsibility, but avoided giving them any clear position in international law. Armed Activities
on the Territory of the Congo (Dem. Rep. of the Congo v. Uganda), Judgment, 2005 I.C.J.
168, ¶160 (Dec. 19).
38 Scholars use the term ’development’ which is the same as ‘making’ because new norms are
brought to the international sphere. The Roman maxim iura novit curia and the ICJ Statute, art. 38, para.1, provide that the Court must decide a dispute in accordance with existing international law as it finds it. Shaw, supra note 4, at 835, 839, 857. See also Rao, supra
note 4, at 956; Santiago Villalpando, On the International Court of Justice and the Determination of Rules of Law, 26 Leiden J. Int’l L. 243 (2013), at 243, referring to the Press Release,
I.C.J., Speech by H.E. Judge Peter Tomka, President of the International Court of Justice,
at the High-level Meeting on the Rule of Law (Sept. 24, 2012); cf. Guillaume, supra note 3,
at 859. The rule the Court declares to be customary might have existed in the international
sphere prior to the Court’s declaration, but the ICJ’s decision turns the rule into lex scripta.
Neither the States nor the ILC have such authority as the ICJ to declare a rule to be CIL.
The ICJ interprets the current state of law with the possibility it would bind the States with
its finding. Cf. Summary Records of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122,
U.N.Doc.A/CN.4/SR.2585, para.20; Questions Relating to the Obligation to Prosecute or
Extradite (Belg. v. Sen.), 2012 I.C.J. 422, ¶144 (July 20), and Sir Michael Wood, Concluding Remarks at the 64th Session of the International Law Commission, Formation and
Evidence of Customary International Law (July 30, 2012).
39 Maritime Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.),
Judgment, 1993 I.C.J. 38, 136 (June 14) (separate opinion of Judge Shahabuddeen) (arguing ICJ should apply rather the treaty provisions as interpreted by the Court, rather than
on its precedents); Id., at 285 (separate opinion of Judge Ajibola). ICJ clarifies international
law and declares a rule to be customary law in its reasoning, and not necessarily in its holdings. For example, the Court in the Application of the Genocide Convention Case invoked
draft art.16 on State responsibility and declared it to be customary international law in the
dictum of the judgment. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007
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for Court’s development of international law, when a finding of customary
international law does not result from State practice and opinio juris, but from
ILC’s Commentaries.40 When the Court establishes that the rule is customary
law, it will rely on its precedent in future cases, usually without assessing ILC
Commentaries (or State practice) anew.41
Judicial precedents have also a secondary (non-immediate) effect, when
the Court’s determination of the State of international law generates State practice and influences scholars.42 The ICJ judgments are generally not considered
to be binding on States not parties to the dispute, but States, organizations and
scholars are influenced by and follow the pronouncements of the Court.43 The
way that the Court’s decisions generate international law is illustrated from the
consequences of the Advisory Opinion on Reservations to the Convention on the
Prevention and Punishment of the Crime of Genocide. In 1951 both the ILC and
the ICJ were tasked by the General Assembly to find the applicable international
law on the reservations to multilateral treaties. The ILC surveyed the general
State practice and found that the State practice showed that reservations to multilateral treaties cannot be made unless all parties to the multilateral treaty agree
with the reservation.44 The ICJ, on the other hand, had to find a solution regard-

40
41

42

43
44

I.C.J. 43, ¶¶126, 420 (Feb. 26). Similarly, the Court in Gabčikovo-Nagymaros Project said
it did not have to apply the VCLT, but nonetheless declared the articles on the termination and the suspension of the operation of treaties in articles 60–62 might be considered
as ‘codification of existing law.’ Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment,
1997 I.C.J. 7, ¶46 (Sept. 25). Thirlway, supra note 7, at 434. Once the Court has ’clarified’
or ’crystallized’ a norm of international law States do not challenge that pronouncement.
See Shahabuddeen, supra note 14, at 93. States could, however, challenge the holding of the
Court under art.60 of the ICJ Statute.
Schwebel, supra note 3, at 407; Shahabuddeen, supra note 14, at 91. Cf. South West Africa
Cases (Eth. v. S. Afr., Liber. v. S.Afr.), Judgment, 1966 I.C.J. 6, ¶89 (July 18).
The ICJ when using the ILC, the ICJ is relying on its precedent rather than on the ILC
and the precedent, as considered by the Court is much more authoritative than the work
of the ILC. See Maritime Delimitation in the Area between Greenland and Jan Mayen
(Den. v. Nor.), Judgment, 1993 I.C.J. 38, 280, 285 (June 14) (separate opinion of Judge Ajibola). The ICJ follows its reasoning from its previous decisions for reasons of coherence.
Thirlway, supra note 7, at 434; Schwebel, supra note 3, at 405, 408. See also Certain Questions of Mutual Assistance in Criminal Matters (Djib. v. Fr.), Judgment, 2008 I.C.J. 177, ¶4
(June 4) (individual opinion of Judge Keith), referring to the Judgment, ¶145; Rao, supra
note 4, at 961; Villalpando, supra note 37, at 245.
Maritime Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.),
Judgment, 1993 I.C.J. 38, 91, 94 (June 14) (separate opinion of Judge Schwebel); Id., 87
(separate opinion of Judge Ranjeva); Villalpando, supra note 37, at 245; Shaw, supra note
4, at 833 and 843 (also noting the Court’s perception of international law bears a great
authority, and becomes a predominate approach. Press Release, Statement by H.E. Judge
Peter Tomka, President of the International Court of Justice, The Hague International City
of Peace and Justice (May 16, 2013).
See Schwebel, supra note 7.
Int’l L. Comm’n, Reservation to Multilateral Conventions, Rep. of the Int’l L. Comm’n
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ing specifically the possibility of making reservations to the Genocide Convention. In the Court’s view, the reservations to multilateral treaties, and hence to
the Genocide Convention, could be made even if not all the parties agreed with
the reservation being proposed. ICJ’s decision, adopting a different approach
than the ILC, generated State practice and influenced the practice of the United
Nations Secretary-General. These developments led to the change of ILC’s position on reservations to multilateral treaties, resulting in the current art.19, 20
and 21 VCLT.45
The Pitfalls of International Law-Making
In theory, the ICJ should survey the international practice on its own,
however,
“[i]in practice, the Court has never found it necessary to undertake
such an inquiry [of State practice together with opinio juris] for every rule
claimed to be customary in a particular case and instead has made use
of the best and most expedient evidence available to determine whether
a customary rule of this sort exists.”46
By not relying on State practice in determining customary international law
and by relying only on the views expressed by the ILC, the ICJ is de facto ‘bypassing’ the States’ international law-making authority.47 In practice, ILC’s findings
are limited, because the ILC relies on the research conducted by the Special Rapporteur and the preliminary research of the United Nations Secretariat on a specific topic.48 For example, in the Application of the Convention on the Prevention
and Punishment of the Crime of Genocide Case the Court referred to draft art.16
on State responsibility and declared it to be customary international law without
analyzing whether the draft article reflects the actual State practice and opinio
juris.49 Similarly, in Ahmadou Sadio Diallo Case, while declaring a draft article
(1951), reprinted in [1951] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/6/9.
45 First Rep. on the Law of Treaties (1962), at 73 et seqq. See also Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory Opinion,
1951 I.C.J. 15, 20 (May, 28). Also the practice of the Secretary-General contributed greatly
to a wider acknowledgment of the Court’s finding.
46 Tomka, supra note 6, cited in Special Rapporteur on Formation and Evidence in Customary International Law, First report on Formation and Evidence of Customary International
Law, Int’l L. Comm’n, U.N. Doc. A/CN.4/663 (May 17, 2013) (by Sir Michael Wood).
47 Schwebel, supra note 3, at 412.
48 Cf. Reservations to the Convention on the Prevention and Punishment of the Crime of
Genocide, Advisory Opinion, 1951 I.C.J. 15, at 16 (May, 28) (acknowledging the comprehensive survey of State practice done by the ILC); First Rep. on the Law of Treaties (1962),
at 73 et seqq.
49 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 I.C.J. 43, ¶420 (Feb. 26).
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of ILC to be customary international law, the Court did not mention any other
survey, nor did it cite any other State practice that would confirm its finding.50
The Court claims that it carefully considers whether a draft article formulated
by the ILC is, in fact, a reflection of customary international law.51 Nevertheless,
by relying solely on ILC’s work, there is a possibility the Court could apply norms
that are not yet part of international law.52
The Court sometimes relies on the content of draft articles only in substance
without referring to a specific ILC provision; or invokes the ILC provision without declaring it to be part of international law. Both of those practices leave the
status of the ILC’s work unclear.53 Although the draft articles influence the reasoning of individual Judges, they don’t become part of international law until the
Court specifically refers to them in its judgment and declares them to be part of
(customary) international law.54
On some occasions, the Court decides not to fill the ‘gap’ in international
law with ILC’s draft articles, although they are available.55 In other instanc50 Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of the International
Court of Justice, at the 59th Session of the International Law Commission (July 10, 2007).
“[The Court recalls] that under customary international law, as reflected in Article 1 of the
draft Articles on Diplomatic Protection of the International Law Commission…” Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J. 582,
¶39 (May 24) (emphasis added)
51 Summary Records of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122, U.N.Doc. A/
CN.4/SR.2585, para.19. Villalpando, supra note 37, at 243.
52 Summary Records of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122, U.N.Doc. A/
CN.4/SR.2585, para.18.
53 In Fisheries Jurisdiction Case the Court stated that it “cannot render the judgment sub
specia legis ferendae, or anticipate the law before the legislator has laid it down.” Fisheries Jurisdiction (U.K. v. Ice.), Judgment, 1974, I.C.J. 3, ¶53 (July 25). See also Jimenez de
Arechaga, supra note 11, at 35–36 (noting the ICJ refused to ‘fill the gap’ in the Fisheries
Jurisdiction Case because UNCLOS III already crystallized the international law in this
field). See also Danilenko, supra note 25, at 22 (fn.20), 23 (fn.21). Questions Relating to
the Obligation to Prosecute or Extradite (Belg. v. Sen.), 2012 I.C.J. 422, ¶¶31–34 (July 20)
(separate opinion of Judge Abraham). See Barcelona Traction, Light and Power Company,
Limited, (Belg. v. Spain) (New Application: 1962), Judgment, 1970 I.C.J. 3, ¶33 (Feb. 5) (the
Court did not declare the status of the rule regarding the right of shareholders).
54 For example, the Court in its decision Avena and Other Mexican Nationals Case does not
refer to the work of the ILC. However, Judges Tomka, Vereschetin and Sepulveda in their
separate opinions flag the fact that ILC’s work could be used in this instance. See Schwebel,
supra note 21, at 163–164; and Rudolf H. Geigher, Customary International Law in the
Jurisprudence of the International Court of Justice: A Critical Appraisal, in From Bilateralism to Community Interest: Essays in Honour of Bruno Simma (2011), at 687 (referring to
Gabčikovo-Nagymaros Project, at ¶50).
55 The Court in the Advisory Opinion on Reservation to the Genocide Convention (1951) did
not rely on the survey done by the ILC in reaching its conclusion, although the ILC relied
on established practice of the League of Nations, reviewed by the Committee of Experts for
the Progressive Codification of International Law of the League of Nations and the practice
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es, the Court pointed out the absence of ILC draft articles that would aid the
Court’s decision. In the Tunisia/Libya Case, for example, the Court found a rule
of international law without the ILC’s help, because the ILC did not produce any
final work on internal waters (including historical waters and bays).56 Similarly,
in Frontier Dispute between Benin and Niger, the Court dealt with delimitation of
the boundary on bridges over international watercourses in the absence of any
bilateral agreement between the two neighboring States, a question the ILC left
out of its consideration while drafting what is today the Convention on the Law
of the Non-Navigational Uses of International Watercourses.57
The Role of the States
States, the main legislators in international law, should play a predominant
role in creating and developing international law.58 States are instrumental in
facilitating the ICJ-ILC relationship by bringing a claim to the Court on the issue
scrutinized by the ILC, and by invoking the ILC draft articles in its submissions
to the Court.59 However, as a consequence of the Court’s reliance on the ILC in
finding the applicable rules of international law, States are left out of the lawmaking process.60 For example, in Gabčikovo-Nagymaros Project Case, arguby the Secretary-General of the United Nations.
56 There were also no relevant provisions in the UNCLOS III Convention. Cf. North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, 89, 90 (Feb. 20) (separate
opinion of Judge Padilla Nervo); Id., at 181 (dissenting opinion of Judge Tanaka). The ILC
undertook the work on historical waters and bays on the request of the General Assembly
in 1959, but never concluded the project. Continental Shelf (Tunis./Libya), Judgment, 1982
I.C.J. 18, ¶¶41, 100–101 (Feb. 24). See also Rep. of the Int’l Law Comm’n, 15th Sess., Apr.
25-July 1, (1960), U.N. Doc. A/CN.4/132; GAOR 15th Sess., Supp. No.9 (1960), reprinted
in [1960] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/4425, at 180; Schwebel, supra note 7, at 81.
57 Consequently, the ICJ was unable to rely on the ILC’s work. Frontier Dispute (Benin/
Niger), 2005 I.C.J. 90 (July 21). See also Press Release, I.C.J., Speech by H.E. Judge Rosalyn
Higgins, President of the International Court of Justice, at the 58th Session of the International Law Commission (July 25, 2006). Convention on the Law of the Non-Navigational
Uses of International Watercourses, May 21, 1997, U.N. Doc. A/51/869.
58 State practice and opinio juris generates customary international law, and by adopting treaties, States also generate international treaty obligations. See also Villalpando, supra note
37, at 249 (arguing that the application of the codification depends upon the manner of
adoption of the convention by States).
59 Common topics include law of the sea, law of treaties, diplomatic and consular relations,
succession of states in relation to treaties, State immunity, State responsibility, diplomatic
protection, immunity of state officials from foreign criminal jurisdiction, obligation to
extradite and prosecute (aut dedere aut judicare), law of the non-navigational watercourse,
prevention of transboundary harm, peace and security of mankind, law of treaties between
states and between states and international organizations, expulsion of aliens, arbitral procedure and responsibility of international organizations. However, the Court does not
always rely on ILC’s work, even though it might cover the same field or question of international law.
60 One State alone cannot create customary international law. See e.g. North Sea Continental
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ments made by Slovakia and Hungary contributed to the Court’s finding that the
relevant ILC draft articles were part of customary international law.61 States also
contribute to the international law-making process by expressing their positions
at codification conferences, which are considered a legislative history of the draft
provision.62 States also have the opportunity to modify the ILC draft articles at
codification conferences, and to include reservations thereto, before adopting
them as a treaty.63
Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, 233–34 (Feb. 20) (dissenting opinion of Judge Lachs); Schwebel, supra note 3, at 405; Rao, supra note 4, at 944.
61 The Court declared art.12 of the Vienna Convention on Succession of States in respect
of Treaties to be a customary norm, which was in line with the submissions of Hungary
and Slovakia. Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7, ¶123
(Sept. 25). The Court also agreed with States that draft art.30, para.(a) and art.35 on State
responsibility in the Jurisdictional Immunities of the State Case are customary international
law. However, the Court failed to mention draft art.30, para.(a) and art.35 on State responsibility in the Pulp Mills on the River Uruguay Case although States parties to the dispute
invoked those provision. See also Press Release, I.C.J., Speech by H.E. Judge Peter Tomka,
President of the International Court of Justice, at the Sixty-fourth Session of the International Law Commission (July 24, 2012).
62 Rao, supra note 4, at 930. Although the United States invoked ILC’s Vienna Convention on
Diplomatic Relations and draft articles on State responsibility in its submission, the Court
did not rely on the ILC. The Court might have avoided referring to the ILC VCDR on
diplomatic privileges and immunities because they were considered to be lex lata; the draft
articles on State responsibility were still unfinished at the time. Memorial of the United
States, United States Diplomatic and Consular Staff in Tehran, U.S. v. Iran), Pleadings, 1979
I.C.J. 21, 157, 160, 162, 164–169, 175, 189, 290, 320 (May 24). United States Diplomatic
and Consular Staff in Tehran (U.S. v. Iran), Judgment, 1980 I.C.J. 3, ¶¶46, 67 (May 24).The
extensive reliance on draft art. 25 by parties to the dispute in Gabčikovo-Nagymaros Project
case contributed to the Court’s first reliance on the ILC draft articles on State responsibility. Schwebel, supra note 7, at 68, 75, 163–164. See also Press Release, I.C.J., Speech by H.E.
Judge Rosalyn Higgins, President of the International Court of Justice, at the Sixtieth Session of the International Law Commission (July 22, 2008); Geigher, supra note 53, at 685;
Tunkin, supra note 24, at 536. The research showed only one case the Court considered
a draft article of the ILC propio motu. Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 I.C.J. 43, ¶420 (Feb. 26) (the Court considered propio motu draft art.16 on State
responsibility). See also Shaw, supra note 4, at 838. The Court is not bound to address every
argument made before the Court, but can be persuaded by the agreement of the parties in
the dispute that a norm is customary international law. Fisheries (U.K. v. Nor.), Judgment,
1951 I.C.J. 116, 152 (Dec 18) (individual opinion of Judge Alvarez).
63 Court’s declaration of some ILC draft articles to be customary international law, might
influence States not to change such draft articles when adopting a treaty. See Tunkin, supra
note 24, at 53; Continental Shelf (Tunis./Libya), Judgment, 1982 I.C.J. 18, ¶41 (Feb. 24)
(separate opinion of Judge Arechaga); Villalpando, supra note 37, at 249, and Sir Michael
Wood, The General Assembly and the International Law Commission: What Happens to
the Commission’s Work and Why?, International Law between Universalism and Fragmentation: Festschrift in Honour of Gerhard Hafner 381 (Isabelle Buffard, James Crawford,
Alain Pellet & Stephan Wittich eds., 2008), at 381 (quoting Chester Brown at the meeting
of the Sixth Committee, stating that changing the scope and content of the draft articles on
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III. The Personal and Formal Aspects of the Relationship Between the
International Court of Justice and the International Law Commission
The ICJ is ‘inspired’ and ‘‘follows’ the findings of the ILC.64 The Court is
mainly referring to treaties prepared by the ILC and to ILC draft articles.65
The Court’s reliance on the ILC’s draft articles demonstrates their (mutually)
influential relationship in promoting and developing international law.66 While
State responsibility in the event of the adoption of a treaty on State responsibility, would
endanger the work of the ILC on this topic).
64 See e.g. Peil, supra note 10, at 136, 155 (2012).
65 Sometimes also to ILC’s other instruments, e.g. ‘draft codes,’ ‘model rules,’ ‘principles,’ ‘conclusions,’ ‘guidelines,’ reports of the ILC to the General Assembly and the various reports
of the Special Rapporteurs. See Continental Shelf (Libya/Malta), Judgment, 1985 I.C.J.
13, ¶86 (June 3) (noting the different weight in international law of treaties in force and
reties not in force); Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J.
7, 72 (Sept. 25); Maritime Delimitation in the Area between Greenland and Jan Mayen
(Den. v. Nor.), Judgment, 1993 I.C.J. 38, ¶61 (June 14) (separate opinion of Judge Oda); Id.,
at 135 (separate opinion of Judge Shahabuddeen). See also Summary Records of the 1683th
Meeting, [1981] Y.B. Int’l L. Comm’n 207, U.N.Doc. A/CN.4/SR; and Summary Records
of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122, U.N.Doc. A/CN.4/SR.2585. Treaties not yet in force could be considered to be more authoritative than draft articles. See
e.g. Interpretation of the Agreement of 25.3.1951 between the WHO and Egypt, Advisory
Opinion, 1980 I.C.J. 73, ¶¶34, 40, 41, 47 (Dec. 20) (both Parties to the dispute and the
Director of the United Nations Legal Division asked the Court to consider draft art.56.of
the draft articles on the law of treaties between States and international organizations or
between international organizations); Id., at 176 (separate opinion of Judge El-Erian) and
Id., at 186 (separate opinion of Judge Sette-Cammara). See also Schwebel, supra note 7, at
72. Summary Records of the 1683th Meeting, [1981] Y.B. Int’l L. Comm’n 207, U.N.Doc.
A/CN.4/SR.1683. But see Sir Michael Wood, supra note 62. So far, fourteen sets of ILC
draft articles have been turned into eighteen conventions and six optional protocols. See
International Law Commission, Texts, Instruments and Final reports, available at: http://
legal.un.org/ilc/texts/texts.htm (accessed Nov. 23, 2014); Summary Records of the 2503rd
Meeting, [1997] Y.B. Int’l L. Comm’n 207, U.N.Doc. A/CN.4/SR.2503. Instruments other
draft articles have less possibilities of becoming international law, because they are not
designed to be adopted by States. The Court, for example, acknowledged the ILC’s Nuremberg principles and the Declaration of the Rights and Duties of States as a contribution of
the ILC to the Convention on the Prevention and Punishment of the Crime of Genocide.
The General Assembly gave both the ILC and ECOSOC the same task. Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz.
v. Serb. & Montenegro), Judgment, 2007 I.C.J. 43, ¶¶163, 173 (Feb. 26).
66 Press Release, I.C.J., Statement by H.E. Judge Peter Tomka, President of the International
Court of Justice, The Hague International City of Peace and Justice (May 16, 2013). Villalpando, supra note 37, at 247. See also Peil, supra note 10, at 152. Summary Records of
the 2813rd Meeting, [2004] Y.B. Int’l L. Comm’n 153, U.N.Doc. A/CN.4/SR.2813; Provisional Summary Records of the 3100th Meeting, [2011] Int’l L. Comm’n, U.N. Doc. A/CN.4/
SR.3100, Statute of the International Law Commission, art.11, para.1 (1947). The results of
the research show that both the ICJ and the ILC considered questions related to the law of
the sea, law of treaties, legal effect of the unilateral declarations, the most favored nation
clause, diplomatic and consular law (including the consideration of diplomatic asylum),
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their interaction is not institutionalized the personal bond between the two
institutions is strong.67 A number of ICJ Judges were previously ILC members,
bringing to the Court the experience accumulated at the ILC and the insight of
ILC’s work.68 ILC members also participate in the Court’s proceedings by acting
as counsels of States in disputes before the Court.69
The only formal aspects of the relationship between the institutions are the
annual visits of the ICJ President to ILC sessions. Those sessions facilitate a direct
exchange of opinions between the ICJ and the ILC.70 Interestingly, the ICJ President paid his first visit to the ILC only one year before rendering the decision in
North Sea Continental Shelf Case, which was also the first case in which the Court
closely analyzed ILC’s work.71 However, the visit of the President of the Court
did not become a regular practice until 1997, the same year when the Court rendered its decision in Gabčikovo-Nagymaros Project Case, in which it extensively
referred to the ILC draft articles on State responsibility.72

67
68

69
70

71
72

State responsibility, responsibility of international organizations, international environmental law, among others.
The institutionalization of the relationship might limit both institutions in collecting and
assessing the evidence and the sources of international law.
Continental Shelf (Tunis./Libya), Judgment, 1982 I.C.J. 18, ¶48 (Feb. 24) (separate opinion
of Judge Jimenez de Arechaga). Press Release, Statement by H.E. Judge Peter Tomka, President of the International Court of Justice, The Hague International City of Peace and Justice (May 16, 2013). See also Villalpando, supra note 37, at 247. Thirty-five out of hundred
and three Judges of the ICJ were members of the ILC, nine among them were also elected
as Presidents of the Court. Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins,
President of the International Court of Justice, at the Sixtieth Session of the International
Law Commission (July 22, 2008). See Press Release, I.C.J., Speech by H.E. Judge Peter
Tomka, President of the International Court of Justice, at the Sixty-fourth Session of the
International Law Commission (July 24, 2012). Only Judge Ferrari Bravo became an ILC
member after serving as an ICJ judge. Twenty-three out of hundred and six ad hoc Judges
were ILC members.
Peil, supra note 10, at 161.
The direct dialogue between the institutions that might harmonize the differences in interpretation of certain rules of international law. The President of the Court sometimes highlights the issues the Commission could consider researching. Direct exchange between
the ILC members and the ICJ Judge is established in informal discussions following the
address.
First documented visit of the Judge of the ICJ to the ILC took place in 1968, a year before
the Court rendered its decision in the North Sea Continental Shelf. Summary Records of the
971st Meeting, [1968], Y.B. Int’l L. Comm’n 161, U.N.Doc. A/CN.4/SR.971.
Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7 (Sept. 25). The
Judges of the Court were present at 971st, 1004th, 1068th, 1683th, 2503rd, 2538th, 2585th,
2658th, 2698st, 2739th, 2775th, 2813rd, 2851st, 2899th, 2933rd, 2982nd, 3016th, 3062nd,
3100th and 3148th meeting of the ILC.
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IV. The Relationship Between the International Court of Justice and the
International Law Commission Over Time
In the period from 1949 to 1968, when the ILC began drafting its first draft
articles, only individual Judges acknowledged ILC’s existence.73 The Court first
acknowledged ILC’s existence in the Advisory Opinion on Reservations to the
Convention on the Prevention and Punishment of the Crime of Genocide. However,
the ICJ disagreed with the conclusions reached by the ILC on issues of reservations to multilateral treaties.74 The Court eventually started referring to the ILC
as a ‘juridical project’, and in North Sea Continental Shelf Case the Court used
ILC’s work as an aid in determining the customary status of particular rules.75
The Court started increasingly referring to the work of the ILC over the
years,76 but the Court’s reliance on ILC draft articles, as opposed to the treaties
73 Summary Records of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122, U.N.Doc. A/
CN.4/SR.2585, para 19. The ICJ was familiar with the ILC’s work since its inception. Three
Judges of the Court helped drafting the ILC Statute. Summary Records of the 971st Meeting,
[1968], Y.B. Int’l L. Comm’n 161, U.N.Doc. A/CN.4/SR.971. See e.g. “Reference must also
be made to … the works of the [International Law] Codification Commission set up by the
United Nations … These are the new elements on which the new international law, still in
the process of formation, will be founded.” Fisheries (U.K. v. Nor.), Judgment, 1951 I.C.J.
116, 149 (Dec 18) (individual opinion of Judge Alvarez).
74 In 1950 the General Assembly gave a similar mandate both to the ILC and the ICJ in
regards to the reservation to multilateral treaties. See G.A. Res. 478/V at 74 (Nov. 16, 1950).
The ICJ and the ILC expressed conflicting views on reservations to multilateral treaties.
The ILC surveyed State practice and practice of the League of Nations, whereas the ICJ
adopted a practical view, reflecting the current practice of some States. With the help of
the Secretary-General, a depositary of the numerous multilateral treaties, the League of
Nations adopted ICJ’s approach. The ICJ advisory opinion was with modifications adopted
and incorporated by the ILC in its draft articles on the law of treaties.
75 Despite the extensive considerations of the article’s drafting history on 18 pages, the Court
in North Sea Continental Shelf Case did not find art.6 of the 1958 Geneva Convention
on the Continental Shelf, drafted by the ILC, to be customary international law, mainly
because of the discussions which took place at the ILC during which the provision was
drafted. North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3,
33–51 (Feb. 20). Judge Padilla-Nervo, Judge Lachs, Judge Fouad Ammoun, Judge Tanaka,
Judge ad hoc Sorensen, Vice-President Koretsky, and Judge Jessup also noted the ILC work
in their individual opinions. Judge Padilla Nervo’s separate opinion dedicates nine pages
of consideration of ILC’s work. Id., at 86–98 (separate opinion of Judge Padilla Nervo).
Incidentally, in 1968 the President of the ICJ delivered its first official speech, that later
transformed into an established practice. See also Rachmaran, supra note 14, at 56, 95
(emphasizing the importance of the ‘judicial’ recognition of the work of the ILC); North
Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, ¶48 (Feb. 20) (reference to the ILC as ‘juridical project’ in ILC’s work on historical waters and bays). See also
General Assembly Resolution 1453 (XIV) on the Study of the Juridical Regime of Historic
Waters, including Historic Bays: Note by the Secretariat, UN Doc. A/CN.4/126 (1960, vol.
II).
76 In this period, the Court mainly transplanted the treaty provisions into customary international law. The ILC produced fifteen draft conventions, later adopted as treaties at codifica-
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adopted ased on ILC’s work, became more regular only after 1997, when the
Court decided the Gabčikovo-Nagymaros Project The Court then began to consider ILC draft articles as evidence of customary international law.77 The chart
below shows the decisions in which the Court referred to the ILC in different
time periods:
Chart:
Approximate
number of ICJ cases
and individual opinions, in different periods, referring to the ILC
work.

tion conferences. The codification conventions gave a major role to the States because it
enabled the States to modify or to clarify the draft convention prepared by the ILC. See also
Huikang, supra note 19, at 306. The first two decades of the ILC’s existence were termed
the ’golden age’ of the ILC. See Speech by Edwige Belliard, Report of the International Law
Commission on the work of its sixtieth session; General Observations (Oct. 29, 2008).
Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of the International
Court of Justice, at the 59th Session of the International Law Commission (July 10, 2007).
In the period from 2003 to 2009 the Court used ILC’s work in eight out of 26 cases. Provisional Summary Records of the 3016th Meeting, [2009] Y.B. Int’l L. Comm’n, U.N.Doc.
A/CN.4/SR.3016. Between 1949 and 1968, the ICJ issued 51 decisions (decisions on preliminary objections and merits, and orders) and 13 advisory opinions (total of 34 disputes
were brought to the Court); between the years 1969 and 1996 the ICJ issued 43 decisions
and nine advisory opinions (total of 31 disputes were brought to the Court); and in the
years 1997 to 2012 the ICJ issued 72 decisions and four advisory opinions (the total of 53
disputes were brought to the Court). See International Court of Justice website, available at:
http://www.icj-cij.org/docket/index.php?p1=3 (accessed July 25, 2014).
77 The Court referred to a ILC draft articles before the year 1997 in Interpretation of the
Agreement of 25.3.1951 between the WHO and Egypt, Advisory Opinion, 1980 I.C.J. 73
(Dec. 20), Certain Phosphate Lands in Nauru (Nauru v. Austl.), Preliminary Objections,
1992 I.C.J. 240 (June 26), and in the Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Preliminary Objections, 1996 I.C.J.595 (July 11). Schwebel, supra note 7, at 72; Press Release,
I.C.J., Speech by H.E. Judge Peter Tomka, President of the International Court of Justice, at
the Sixty-fourth Session of the International Law Commission (July 24, 2012); Summary
Records of the 2775th Meeting, [2003] Y.B. Int’l L. Comm’n 163, U.N.Doc. A/CN.4/SR.2775
(noting that the Court relied on the draft articles four years before they were adopted
on the second reading); Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997
I.C.J. 7, ¶47 (Sept. 25). The decision in Gabčíkovo-Nagymaros Project Case also coincides
with the period when the annual visits of the President of the ICJ to the ILC became an
‘established practice.’ Up to the year 1997 the President of the ICJ visited the ILC on five
occasions. Rep. of the Int’l Law Comm’n, 65th Sess., May 6- June 7, July 8-Aug.9, (2013),
U.N. Doc. A/CN.4/656.
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A possible explanation of the Court’s increased reliance on ILC draft articles
might be the current lack of interest of States in transforming the ILC work into
new treaties.78
V. The Relationship Between the International Court of Justice and the
International Law Commission: Findings
The ICJ does not have a uniform approach when it considers the ILC’s work.
The ICJ’s approach depends on whether the ILC has referred to the ICJ in its
Commentaries, whether the parties to the dispute referred to the ILC draft articles in their pleadings, and whether States adopted the ILC draft articles into
a treaty. The Court in ‘elevating’ or ‘transplanting’ ILC’s work into customary
international law also considers the number of signatories to a particular treaty,
the topic, the number of years the ILC has considered a particular topic, and—of
course—and the conformity of the ILC’s work with the ICJ’s jurisprudence.79
When does the ICJ Rely on ILC’s Work?
The Court relies on ILC’s work when it agrees with the conclusion reached
by the ILC, and when the draft provision is lex lata. The ICJ lends its support to
the ILC’s draft instruments, when the ILC, in arriving at its conclusions, relied
on ICJ’s or PCIJ’s jurisprudence.80 When the ILC refers to the PCIJ’s or ICJ’s decisions, the Court relies on the ILC to support and to expand in its findings, and to
confirm its precedents, which results in a circular reference.
Other factors that the ICJ considers when it decides whether to rely on the
ILC are the length of the ILC’s consideration of a particular topic and the quality
of the research conducted by the Special Rapporteurs.81 However, the ICJ’s reli78 Only two treaties drafted by the ILC were adopted between 1997 and 2012—Convention
on the Law of the Non-Navigational Uses of International Watercourses (1997), U.N. Doc.
A/51/869 and the United Nations Convention on Jurisdictional Immunities of States and
Their Property (2004), U.N. Doc. A/59/508.
79 In drafting draft art.33 on State responsibility, the ILC relied on the jurisprudence of international and domestic tribunals. Int’l L. Comm’n, Draft articles on Responsibility of States
for Internationally Wrongful Acts with Commentaries, Rep. of the Int’l L. Comm’n (2001),
at 80–81 (Commentary to art.25); Rep. of the Int’l Law Comm’n, 30th Sess., May 5-July 25,
(1980), U.N. Doc. A/CN.4/326; GAOR 32nd Sess., Supp. No.10 (1980), reprinted in [1980]
2 Y.B. Int’l L. Comm’n, U.N.Doc. A/35/10, at 42 (in considering draft art.25 on ‘state of
necessity’ the ILC dedicated only one page out of thirty-eight to State practice).
80 Certain Questions of Mutual Assistance in Criminal Matters (Djib. v. Fr.), Judgment, 2008
I.C.J. 177, ¶¶4–6 (June 4) (separate opinion of Judge Keith); Avena and Other Mexican
Nationals (Mex. v. U.S.), Judgment, 2004 I.C.J. 12, ¶6 (March 31) (separate opinion of
Judge Vereshchetin). See also Provisional Summary Records of the 2933rd Meeting, [2007]
Y.B. Int’l L. Comm’n, U.N.Doc. A/CN.4/SR.2933 (noting the ICJ refers to the ILC when
they share the same view); Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins,
President of the International Court of Justice, at the 59th Session of the International Law
Commission (July 10, 2007).
81 Longer consideration of a topic by the ILC gives the States more opportunity to participate
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ance on these factors is not consistent. A comparison of the results of analyzing
the ICJ’s extensive reliance on the ILC’s work in the fields of State responsibility
and law of the sea, shows a striking resemblance in ICJ’s approach towards the
ILC’s work in the two fields.82 The Court has widely cited the ILC’s work in both
the area of law of the sea and State responsibility, despite the fact that, unlike the
Geneva Conventions on the Law of the Sea, the draft articles on State responsibility are still non-binding. The law of the sea was also the topic the ILC considered for the shortest period of time, in comparison to its consideration of State
responsibility, which was on the ILCs agenda the longest—forty years.83
The Court generally relies on the ILC’s work when the ICJ determines that
the draft article is part of lex lata.84 In Gabčikovo-Nagymaros Project Case the
in the drafting process, either by submitting comments and suggestions or by generating State practice. The ICJ, for example, relied extensively on the draft articles on State
responsibly, a topic considered by the ILC for 40 years; but the Court did not rely so extensively on the topic of the international watercourse, which was considered by the ILC for
nearly twenty years. The later approach adopted by the Court might have resulted from
the perception that the ILC work on was development of international law. Press Release,
I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of the International Court of Justice, at the Sixtieth Session of the International Law Commission (July 22, 2008). Time
is, however, not the only factor. Although the ILC considered the topic of the law of the
sea only seven years, the Court relied extensively on the four conventions drafted by the
ILC. Special Rapporteurs are not bound to follow any standards in surveying international
law on a particular topic and often do not survey the whole field of international law in
preparation of proposed draft articles. Neither the ILC, nor its secretariat, has not adopted
any standards in how a Special Rapporteur should survey international law. See also Sir
Michael Wood, supra note 62, at 380 and 383.
82 Both the topic of the sea and State responsibility are of symbolic importance. The Court
relied on the first time on ILC’s treaty in North Continental Shelf Case; and in GabčikovoNagymaros Project, the Court relied for the first time on ILC’s draft articles. See also Rachmaran, supra note 14, at 95. One of the first references to the work of the ILC on the topic of
State responsibility was in the individual opinion of Judge Shahabuddeen in Certain Phosphate Lands in Nauru. Certain Phosphate Lands in Nauru (Nauru v. Austl.), Preliminary
Objections, 1992 I.C.J.240, 284 (June 26) (individual opinion of Judge Shahabuddeen).
83 The topic of the law of the sea was considered to be lex ferendea, draft articles on State
responsibility are mostly considered to be mostly lex lata. The draft articles later to constitute the four Geneva Conventions on the law of the sea were considered by the ILC
for the shortest time (from 1949 to 1956), whereas the topic on State responsibility was
considered the longest (almost 40 years, from 1954 to 2001)—and the draft articles have
not been yet adopted as a convention. See also Schwebel, supra note 3, at 406; Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. &
Herz. v. Serb. & Montenegro), Judgment, 2007 I.C.J. 43, ¶48 (Feb. 26) (individual opinion
of Judge Mahiou); Summary Records of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n
122, U.N.Doc. A/CN.4/SR.2585; Summary Records of the 2775th Meeting, [2003] Y.B. Int’l
L. Comm’n 163, U.N.Doc. A/CN.4/SR.2775; Press Release, I.C.J., Speech by H.E. Judge
Rosalyn Higgins, President of the International Court of Justice, at the 59th Session of the
International Law Commission (July 10, 2007).
84 Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7, ¶99 (Sept. 25);
Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J.
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Court declared art.12 of the Vienna Convention on Succession in Respect to
Treaties to be customary international law, but it refrained from doing so in
regards to art.34 of the same convention. The Court determined that art.34 had
not yet attained the status of customary norm at the time the Court rendered its
decision.85
A single draft article can contain both lex lata and de lege ferenda elements.
For example, the Court in Costa Rica v. Nicaragua and in Germany v. Italy considered draft art.30, paras.(a) and (b) on State responsibility and found the two
paragraphs of the same draft article have different status in international law.86
In another instance, Judge Roucounas in the Application of the Interim Accord
of 13 September 1995 Case noted that draft art.52, para.1 on State responsibility
contained some lex lata elements that extend beyond the scope of customary
international law.87
Although the ICJ might not always accept the ILC de lege federndae provisions, the Court considers itself competent to progressively develop international law. In the Legal Status of Eastern Greenland Case the PCIJ declared that
an oral statement made by the Minister of Foreign Affairs has a binding effect in
international law, if it is of considerable importance for the State.88 In determining the relevant international rule, the Court considered the nature of the reply,

85
86

87
88

582, 634 (May 24) (separate opinion of Judge Mampuya) (confirming the Court fulfils its
task in solving international disputes by positive international law de lege lata); Summary
Records of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122, U.N.Doc. A/CN.4/SR.2585,
para.19 (confirming the Court relies on articles that it considers to be customary international law, e.g. rules regarding countermeasures and state of necessity). The Court relies
on ILC’s preparatory work of a treaty in force between the parties in the dispute before
the Court. The Court refrains from relying on the legal instruments the Court determines
to be de lege ferendae. Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary
Objections, 2007 I.C.J. 582, 621 (May 24) (declaration of Judge ad hoc Mahiou) (implying the Court was careful in scrutinizing art.11 on Diplomatic protection—the Court, not
wanting to act as a legislator in considering this de lege ferendae provision, considered the
reactions of the States). Only on some occasions the Court considered draft articles representing a norm evolving from a pre-customary norm to a customary rule.
Only certain provisions scrutinized by the Court were considered to be customary international law, and not the convention as a whole. Gabčikovo-Nagymaros Project (Hung./
Slovk.), Judgment, 1997 I.C.J. 7, ¶¶123–124 (Sept. 25).
Dispute regarding Navigational and Related Rights (Costa Rica v. Nicar.), Judgment, 2009
I.C.J. 213, ¶150 (July 13) (the Court did not cite art.30, para.(b) on non-repetition, it
referred only to its substance in the Judgment without expressing its views on the nature of
the art.30, para.(b), drafted by the ILC); and Jurisdictional Immunities of the State (Germ.
v. It.: Greece intervening), Judgment, 2012 I.C.J. 99, ¶137 (Feb. 3) (the Court declared draft
art.30, para.(a) on cessation was reflective of general international law on State responsibly).
Application of the Interim Accord of 13 September 1995 (Maced. v. Greece), Judgment,
2011 I.C.J. 644 (Dec. 5) (the Court in rendering its decision did not rely on the draft articles
on State responsibility); Id., ¶72 (dissenting opinion of Judge ad hoc Roucounas).
Lauterpacht, supra note 10, at 210–11.
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the fact that it was given on behalf of the government in response to a diplomatic
representative of another government, and that the statement was within the
scope of the Minister’s functions.89 There was no rule of international law that
would support such contention made by the Court, confirmed by the silence
of the scholars on this particular matter. The Court by clarifying this norm of
international law, it also progressively developed international law on its own.90
The Court relies on the ILC’s work when the draft provisions support or
reflect previous findings of the Court.91 Also individual Judges often seek confirmation of their opinion in the ILC’s work or even in the statements made during
the ILC annual sessions.92 This type of cross-reliance leads to instances of ‘circular reference,’ when the Court cites the ILC draft articles or commentary thereof
in which the ILC refers to the jurisprudence of the ICJ or PCIJ, even though
the ILC findings do not necessarily reflect the current customary international
law.93 Gabčikovo-Nagymaros Project provides a striking example of such ‘circular
89 Legal Status of Eastern Greenland, Judgment, 1933 P.C.I.J. 22, 71 (April 5).
90 The Court with this proclamation created a rule and guidance, not only for Denmark and
Norway (parties in the dispute before the Court), but also for States which did not necessarily have an established practice of oral undertakings by the Minister for Foreign Affairs.
91 See e.g. Continental Shelf (Libya/Malta), Judgment, 1985 I.C.J. 13, ¶¶62–63 (June 3) (noting the evolving law on continental shelf); Maritime Delimitation in the Area between
Greenland and Jan Mayen (Den. v. Nor.), Judgment, 1993 I.C.J. 38, ¶¶55, 136 (June 14);
and Id., 134 (separate opinion of Judge Shahabuddeen); Geigher, supra note 53, at 689; and
Villalpando, supra note 37, at 245. “The International Law Commission was of the same
opinion when it explained that it had opted for a negative form of words in Article 33 of
its Draft…” Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7, ¶51
(Sept. 25) (emphasis added). The Court for example agreed with the Commission’s differentiation between preparatory actions in international law and the offences as such in
the Gabčikovo-Nagymaros Project, and in the sign of its approval—and confirmation—
referred to the Commentary to the draft art.41 on State responsibility in its decision. Id.,
¶79. Similarly, the Court in Jurisdictional Immunities of the State Case in analyzing whether
the relevant provisions of the United Nations Convention on Jurisdictional Immunities of
States and Their Property relied on the draft articles on State responsibility and its Commentary to ‘expand on its findings.’ Press Release, I.C.J., Speech by H.E. Judge Peter Tomka,
President of the International Court of Justice, at the Sixty-fourth Session of the International Law Commission (July 24, 2012). See also Certain Questions of Mutual Assistance in
Criminal Matters (Djib. v. Fr.), Judgment, 2008 I.C.J. 177, ¶4 (June 4) (declaration of Judge
Keith).
92 For example, five Judges in the Nuclear Tests Cases referred to the ILC preparatory work
in confirming their interpretation of the VCLT, when it was still not in force. Nuclear
Tests (Australia v. France), Judgment, 1974 I.C.J. 235, 337–338 (Dec. 20) (joint dissenting
opinion of Judges Bengzon, Onyeama, Dillard, Jimenez de Arechaga, and Sir Humprey
Waldock). Judge Al-Khasawneh in the Application of the Convention on the Prevention
and Punishment of the Crime of Genocide relied only on the views expressed by some ILC
members, while omitting the reference to other members. Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. &
Montenegro), Judgment, 2007 I.C.J. 43, ¶37 (Feb. 26) (dissenting opinion of Judge AlKhasawneh).
93 The Court relied positively on draft art. 12 in assessing Diallo’s claim, because the ILC
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reference.’ The Court referred to the Vienna Convention on State Succession in
Respect to Treaties and to the ILC’s preparatory work.94 Although the Convention was adopted in 1978 and has to this day only few signatories, both parties
argued that art.12 of the Vienna Convention reflected customary international
law.95 The ILC itself considered this provision to reflect mainly progressive development of international law. In its Commentary to draft art.12 the ILC relied on
the ICJ and PCIJ decision, and it did not cite any State practice in support of its
conclusions.96 Despite the position of the ILC on the international status of the
provision codified as art.12, the Court nevertheless declared art.12 to be customary international law.97 In finding that art.12 is customary international law, the
Court relied solely on the 1974 ILC Commentary to draft art.12 (which confirmed the ICJ’s case-law). The ILC also omitted any reference to State practice.98

94

95

96

97
98

while drafting art. 12 on diplomatic protection relied on the Court’s Barcelona Traction
Case. Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007
I.C.J. 582, ¶54 (May 24) (see Guinea’s submission before the Court); Id., ¶2 (declaration of
Judge ad hoc Mahiou); Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of the International Court of Justice, at the 59th Session of the International Law
Commission (July 10, 2007). The ILC routinely refers to ICJ’s or PCIJ’s jurisprudence. See
e.g. Avena and Other Mexican Nationals (Mex. v. U.S.), Judgment, 2004 I.C.J. 12, ¶¶21–22
(March 31) (separate opinion of Judge Parra-Aranguren). Circular references are not confined to the ICJ-ILC relationship, but extend also to municipal systems, when the ILC cites
municipal decisions that referred to the ILC. Jurisdictional Immunities of the State (Germ.
v. It.: Greece intervening), Judgment, 2012 I.C.J. 99, ¶¶2, 5 (Feb. 3) (dissenting opinion of
Judge ad hoc Gaja).
Vienna Convention on Succession of States in respect of Treaties, art.12, Aug. 23, 1978
1946 U.N.T.S. 3. Int’l L. Comm’n, Draft articles on Succession of States in respect of Treaties
with Commentaries, Rep. of the Int’l L. Comm’n (1974), reprinted in [1974] 2 Y.B. Int’l L.
Comm’n, U.N.Doc. A/9610/REV.1.
Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7, ¶¶119–120
(Sept. 25). The Convention has only 22 States parties and 19 states signatories. United Nations Treaty Collection, available at http://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=XXIII-2&chapter=23&lang=en (accessed Aug.5, 2013).
The ILC in drafting art.12 claimed it relied on the ICJ and PCIJ’s case-law, writings of scholars and State practice. However, the ILC did not analyze State practice in its Commentaries. Int’l L. Comm’n, Draft articles on Succession of States in respect of Treaties with commentaries, Rep. of the Int’l L. Comm’n (1974), reprinted in [1974] 2 Y.B. Int’l L. Comm’n,
U.N.Doc. A/9610/REV.1, at 196. “The proceedings of international tribunals throw some
light on the question of territorial treaties. In its second Order in the case concerning the
Free Zones of Upper Savoy and the District of Gex the Permanent Court of International
Justice made a pronouncement which is perhaps the most weighty [sic] endorsement of the
existence of a rule requiring a successor State to respect a territorial treaty affecting the territory to which a succession of States relates.” (emphasis added). Id., at 197.
Huikang, supra note 19, at 122; Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment,
1997 I.C.J. 7, ¶123 (Sept. 25). Only Slovakia was a party to the treaty. See also Schwebel,
supra note 7, at 89–90.
The Court does not rely on PCIJ’s decisions, the ILC analyzed in the Commentary to the
draft art.12. Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7, 71–72
(Sept. 25) (citing to the Draft articles on Succession of States (1974) at 33). See also Summary
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Another similar example can be found in the Application of the Convention on
the Prevention and Punishment of the Crime of Genocide Case, where the Court
re-asserted the validity of the ‘effective control’ test.99 The ‘effective control’ test
was established in Military and Paramilitary Activities in and against Nicaragua
Case, and was challenged by the International Criminal Tribunal for the Former
Yugoslavia (ICTY) in Prosecutor v. Tadić. The ICTY opted for the ‘overall control’
test, and not for the ‘effective control’ test.100 The ICJ in Application of the Convention on the Prevention and Punishment of the Crime of Genocide Case confirmed
its ‘effective control’ test over the ICTY’s ‘overall control’ test. The Court found
the confirmation for its decision in the draft art.8 on State responsibility, which
the ICJ declared to reflect customary international law.101 While drafting art.8 the
ILC considered both the ICJ and the ICTY’s tests and balanced both approaches,
but it eventually favored the ICJ’s ‘effective control’ test.102 Although responsibility of States differs from individual criminal responsibility, which may explain
relying on different control tests, the Court in Application of the Convention on
the Prevention and Punishment of the Crime of Genocide Case omitted any reference to the ILC deliberations, and considered the ILC Commentary as confirming only the ICJ’s ‘effective control’ test.103
The Court always cites first its own or PCIJ decisions before mentioning
ILC’s work.104 But despite ILC’s reference to the PCIJ or ICJ decisions, the Court
Records of the 2775th Meeting, [2003] Y.B. Int’l L. Comm’n 163, U.N.Doc.A/CN.4/SR.2775;
Schwebel, supra note 21, at 163.
99 As established in Military and Paramilitary Activities in and Against Nicaragua Case, and
confirmed in the Application of the Genocide Convention Case. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb.
& Montenegro), Judgment, 2007 I.C.J. 43, ¶401 (Feb. 26).
100 See e.g. Prosecutor v. Tadic, International Criminal Tribunal for the Former Yugoslavia
(Appeals Chamber), 1999 Judgment 49, ¶120.
101 Application of the convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. V. Serb. & Montenegro), Judgment, 2007 I.C.J. 43, ¶¶401, 414.
102 The ILC was critical to the ‘effective control’ test as established in the Nicaragua v. U.S.
Case, but could not follow the ICTY’s ‘overall control’ test due to the inherent difference
between individual criminal responsibility and State responsibility. Int’l L. Comm’n, Draft
articles on Responsibility of States for Internationally Wrongful Acts with Commentaries,
Rep. of the Int’l L. Comm’n (2001), reprinted in [2001] 2 Y.B. Int’l L. Comm’n, U.N.Doc.
A/56/10 & Corr.1, at 48.
103 “[Article 8 of the ILC Articles on State Responsibility] must be understood in the light of
the Court’s jurisprudence on the subject, particularly that of the 1986 Judgment in the case
concerning Military and Paramilitary Activities in and against Nicaragua…” (emphasis
added). Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 I.C.J. 43, ¶¶398–399
(Feb. 26). See also Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of
the International Court of Justice, at the 59th Session of the International Law Commission (July 10, 2007) and Geigher, supra note 53, at 686.
104 The Court rarely considers also the consistency of its decisions with decisions by regional
courts. In one such instance the ICJ consulted European Court of Human Rights’ and
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can also decide not to apply a particular ILC provision. The Court usually omits
any reference to the ILC when it disagrees with the findings of the ILC. In such
cases the Court usually claims the provision is not yet ripe to become a rule of
customary international law, or does not mention the ILC draft provision at all.
For example, in Ahmadou Sadio Diallo Case (Comp.), the Court considered
draft art.31 on State responsibility to be de lege ferendae, despite ILC’s Commentary referring to PCIJ’s Factory of Chorzow Case, and ILC’s reassurances that the
norm codified in art.31 of State responsibility was a generally accepted rule of
international law.105 Despite the ILC’s reliance on the same case the Court referred
to in Ahmadou Sadio Diallo Case, the Court did not rely on art.31. In Ahmadou
Sadio Diallo Case (Prelim. Obj.), the Court failed to mention ILC’s draft art.14 on
Diplomatic protection, although the ILC relied on the same cases as invoked by
the ICJ in rendering its decision.106 The Court’s approach to ILC work in Ahmadou Sadio Diallo Case indicates that the Court interprets ILC’s draft articles in
accordance with its own findings as laid out in the ICJ’s or PCIJ’s jurisprudence,
regardless of ILC’s findings.
However, when the Court agrees with the ILC’s interpretation of international law as codified in its draft provisions, the Court relies on ILC’s work to affirm
its own jurisprudence. In the Armed Activities on the Territory of the Congo Case
the Court stated that waivers should be either ‘express’ or ‘unequivocally implied,’
Inter-American Court of Human Rights’ case-law for the purpose of establishing forms
of non-pecuniary injury to a person in international law. Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Compensation, 2012 I.C.J. 324, ¶¶13, 18 (June 19). See also Press
Release, I.C.J., Speech by H.E. Judge Peter Tomka, President of the International Court of
Justice, at the Sixty-fourth Session of the International Law Commission (July 24, 2012).
105 Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Compensation, 2012 I.C.J. 324, ¶31
(June 19) (separate opinion of Judge Cançado Trindade). The Court in the Case concerning
Application of the Convention on the Prevention and Punishment of the Crime of Genocide
made only a passing reference to draft art.31 on State responsibility. In Certain Questions
of Mutual Assistance in Criminal Matters and in the Dispute Regarding Navigational and
Related Rights Case the Court did not consider draft art.31 on State responsibility. Int’l L.
Comm’n, Draft articles on Responsibility of States for Internationally Wrongful Acts with
Commentaries, Rep. of the Int’l L. Comm’n (2001), at 91.
106 Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J.
582, ¶¶43, 44, 47 (May 24). The Court relied on the Interhandel Case and on PCIJ’s Factory
of Chorzow Case. Both the ICJ and the ILC agreed that administrative rules usually do not
form part of local remedies requirement. See Int’l L. Comm’n, Draft articles on Diplomatic
Protection, with Commentaries, Rep. of the Int’l L. Comm’n (2006), reprinted in [2006] 2
Y.B. Int’l L. Comm’n, U.N.Doc. A/61/10, at 71, 72 (Commentary to draft art.14). Provisional Summary Records of the 2933rd Meeting, [2007] Y.B. Int’l L. Comm’n, U.N.Doc. A/
CN.4/SR.2933. See also Interhandel (Switz. v. U.S.), Preliminary Objections, 1959 I.C.J. 6
(Mar. 9); and Elettronica Sicula S.p.A. (ELSI) (U.S. v. It.), Judgment, 1989 ICJ REP 15 (July
20). The ILC considered draft art.14 to form part of customary international law and relied
on Interhandel and the ELSI cases, decisions of European Commission of Human rights
and on the United Nations Reports of International Arbitral Awards.
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confirming and complementing the ILC’s conclusion.107 The ILC Commentary
to the draft art.45 on State responsibly stated that waivers should be ‘unequivocally implied’ in order to denunciate its claims or rights and referred to the decisions in Certain Phosphate Lands in Nauru.108 However, the Court also relied on
the Certain Phosphate Lands in Nauru decision, and referred to the ILC draft
articles only in passim, perhaps because the ILC position was only “similar” and
not completely in line with the Court’s understanding in relation to waivers.109
On some occasions the Court cited to ILC Commentary without referring
to the ILC draft articles. In Ahmadou Saido Diallo Case, for example, the Court
relied only on the ILC Commentary without citing the draft article itself in
establishing the test for the loss of professional remuneration.110 In its Commentary, the ILC relied on PCIJ’s Factory on Chorzow Case and ICJ’s Corfu Channel
Case—the same cases the Court also invoked in its Ahmadou Sadio Diallo Case,
alongside the ILC Commentary to draft art.36 on State responsibility.111
The ICJ Modifies the ILC’s Work
The ICJ does not follow any specific rules of interpretation when interpreting
ILC’s work. After the Court ‘elevates’ or ‘transplants’ the ILC work into customary international law, the ICJ remodels, expands, or narrows the scope of the

107 Armed Activities on the Territory of the Congo (Dem. Rep. of the Congo v. Uganda), Judgment, 2005 I.C.J. 168, ¶293 (Dec. 19).
108 The ILC refers only to ’unequivocally implied‘ waivers or renunciations of claims or rights,
and does not mention express waivers. Int’l L. Comm’n, Draft articles on Responsibility of
States for Internationally Wrongful Acts with Commentaries, Rep. of the Int’l L. Comm’n
(2001), at 122. Certain Phosphate Lands in Nauru (Nauru v. Austl.), Preliminary Objections, 1992 I.C.J. 240, ¶13 (June 26).
109 “Similarly, the International Law Commission, in its commentary on Article 45 of the
Draft Articles on Responsibility of States for internationally wrongful acts, points out that
“[a]lthough it may be possible to infer a waiver from the conduct of the States concerned
or from a unilateral statement, the conduct or statement must be unequivocal”.” Id. See also
Int’l L. Comm’n, Draft articles on Responsibility of States for Internationally Wrongful Acts
with Commentaries, Rep. of the Int’l L. Comm’n (2001), at 308.
110 Press Release, I.C.J., Speech by H.E. Judge Peter Tomka, President of the International
Court of Justice, at the Sixty-fourth Session of the International Law Commission (July
24, 2012). Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Compensation, 2012 I.C.J.
324, ¶49 (June 19). See also Press Release, I.C.J., Speech by H.E. Judge Peter Tomka, President of the International Court of Justice, at the Sixty-fourth Session of the International
Law Commission (July 24, 2012).
111 Int’l L. Comm’n, Draft articles on Responsibility of States for Internationally Wrongful Acts
with Commentaries, Rep. of the Int’l L. Comm’n (2001), at 99, 100. “The Court used the
wording of the Chorzow Factory case, which had been reproduced in the Commentary
to the articles of State responsibility…” Press Release, I.C.J., Speech by H.E. Judge Peter
Tomka, President of the International Court of Justice, at the Sixty-fourth Session of the
International Law Commission (July 24, 2012).
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ILC draft articles, and usually omits the connection to the ILC once the Court
has declared a draft article to be reflective of customary international law.112
The Court changes and modifies ILC’s draft articles according to its own
understanding of the applicable rules of international law. Only the Court’s interpretation of ILC’s draft articles, however, clarifies what the applicable international law is. Therefore, after the Court incorporates the norm into the area of
(customary) international law, the Court omits the reference to the ILC altogether.
The Court analyses ILC’s work provision-by-provision, usually not considering the complete set of draft articles in determining whether the conclusions
reached by the ILC were an accurate reflection of international law.113
Although the Court consider ILC’s work to be evidence of customary international law, the Court examines on its own whether a particular norm has
a customary status.114 For example, the Court, taking into consideration Guinea’s pleadings in Ahmadou Sadio Diallo examined the status of draft art.11, para.
(b) on Diplomatic protection. The Court found the applicable State practice by
analyzing multilateral and bilateral treaties that are binding on both States in the
dispute before the Court. The Court, by researching on its own the State practice
supporting draft art.11, para(b), reached the conclusion that the provision was
not customary international law after all.115
112 Peil, supra note 10, at 153–157.
113 The Court uses rule-by-rule approach as established in the North Sea Continental Shelf
Case, because draft articles contain both lex lata and de lege ferendae elements. Rachmaran,
supra note 14, at 205; also Application of the Interim Accord of 13 September 1995 (Maced. v. Greece), Judgment, 2011 I.C.J. 644, ¶72 (Dec. 5) (dissenting opinion of Judge ad hoc
Roucounas). See also Summary Records of the 2775th Meeting, [2003] Y.B. Int’l L. Comm’n
163, U.N.Doc. A/CN.4/SR.2775; Provisional Summary Records of the 2933rd Meeting,
[2007] Y.B. Int’l L. Comm’n, U.N.Doc. A/CN.4/SR.2933; Press Release, I.C.J., Speech by
H.E. Judge Rosalyn Higgins, President of the International Court of Justice, at the 59th Session of the International Law Commission (July 10, 2007). Cf. United Nations Documents
on the Development and Codification of International Law, Suppl. to 41 Am. J. of Int’l L. 4
(1947), at 47; Jimenez de Arechaga, supra note 11, at 33, 35–36; Tunkin, supra note 24, at
538.
114 The Court re-assesses a norm because the ILC usually does not state whether it considers
a provision in its draft articles to be lex lata or lex ferendae. Application of the Interim
Accord of 13 September 1995 (Maced. v. Greece), Judgment, 2011 I.C.J. 644, 710 (Dec. 5)
(declaration of Judge Bennouna). See also Rachmaran, supra note 14, at 205.
115 Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J.
582, ¶¶86–89 (May 24). Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of the International Court of Justice, at the 59th Session of the International Law
Commission (July 10, 2007). The ILC did not claim this provision to be customary international law. In drafting the exception for the protection by substitution in the Commentary to draft art.11, it relied on the decision of the Chamber of the Court, State practice,
doctrine and three individual opinions to Barcelona Traction Case, all of which ‘expressed
full support’ for the proposal. Int’l L. Comm’n, Draft articles on Diplomatic Protection
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In its interpretation of international law, the Court is not bound by the
ILC’s findings and conclusions.116 For example, in Maritime Delimitation in the
Area between Greenland and Jan Mayen Case, the Court interpreted the notion of
‘special circumstances’ differently than the ILC envisioned.117 Also in GabčikovoNagymaros Project, the Court changed the meaning of the provision in the 1980
Commentary on State responsibility, in relation to the duration of ‘peril’.118
The Court’s interpretation ‘fills the gap’ in international law, and its interpretation can lead to the expansion of specific provisions or the whole set of draft
articles drafted by the ILC.119 For example, in Jurisdictional Immunities of the
State Case, the Court found the ‘missing’ provision of the United Nations Convention on Jurisdictional Immunities of States and Their Property—the Court
declared the rule on State immunity for acta jure imperii during armed conflict
to be customary international law by relying on its own jurisprudence.120 The ICJ
expanded the scope of the ILC draft articles despite ILC’s purposeful exclusion of
the situation of armed conflict from the scope of its work.121
The Court in the Case concerning Avena and Other Mexican Nationals
expanded the notion of ‘notification’ by interpreting notification to be a passive
and an active right.122 Similarly, the Court in Djibouti v. France extended the
with Commentaries, Rep. of the Int’l L. Comm’n (2006), reprinted in [2006] 2 Y.B. Int’l
L. Comm’n, U.N.Doc. A/61/10, at 62–65 (Commentary to the draft art.11, noting State
practice, arbitral awards and doctrine support the establishment of such an exception).
Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J.
582, ¶¶86–87 (May 24).
116 Cf. Maritime Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.),
Judgment, 1993 I.C.J. 38, 156 (June 14) (separate opinion of Judge Shahabuddeen).
117 Id., 133 (separate opinion of Judge Shahabuddeen); Id., 89 (separate opinion of Judge
Schwebel); Id., 305–306 (separate opinion of Judge Fischer); Id., 88 (separate opinion of
Judge Ranjeva).
118 Rep. of the Int’l Law Comm’n, 30th Sess., May 5-July 25, (1980), U.N. Doc. A/CN.4/326;
GAOR 32nd Sess., Supp. No.10 (1980), reprinted in [1980] 2 Y.B. Int’l L. Comm’n, U.N.Doc.
A/35/10. The ILC emphasized that ‘peril’ has to be ‘imminent’ and ‘present at the actual time,’ but the Court held that ‘peril’ can also last throughout a longer period of time.
Gabčikovo-Nagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7, ¶54 (Sept. 25).
119 Jurisdictional Immunities of the State (Germ. v. It.: Greece intervening), Judgment, 2012
I.C.J. 99, ¶78 (Feb. 3). See also North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, ¶¶89–90 (Feb. 20) (separate opinion of Judge Padilla Nervo). When the
Court ‘fills the gap’ the Court either fills a lacunae in international law or clarifies a nonliquet rule of international law.
120 Jurisdictional Immunities of the State (Germ. v. It.: Greece intervening), Judgment, 2012
I.C.J. 99, ¶77 (Feb. 3).
121 Id., ¶69.. Int’l L. Comm’n, Draft Articles on Jurisdictional Immunities of States and Their
Property, with Commentaries, Rep. of the Int’l L. Comm’n (1991), reprinted in [1991] 2 Y.B.
Int’l L. Comm’n, U.N.Doc. A/46/10, at 45 and 46.
122 Avena and Other Mexican Nationals (Mex. v. U.S.), Judgment, 2004 I.C.J. 12, ¶¶86–87
(March 31). Id., ¶99 (separate opinion of Judge Sepulveda) (explaining that the ICJ in the
Avena Case clarified for the third time questions concerning the VCCR. In Avena Case the
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conventional notion of a ‘diplomatic agent’ of art.1 and 29 of the Vienna Convention on Diplomatic Relations to apply also to the Heads of State.123 In the same
case, the Court also extended the meaning of ‘satisfaction’ as stated in draft art.37
on State responsibility. The Court included the declaration of the Court to be
another form of satisfaction, although the Commentary to draft art.37 does not
mention it.124 The Court in the Application of the Convention on the Prevention
and Punishment of the Crime of Genocide Case similarly extended the scope of
the draft art.16 on State responsibility by linking the draft art.16 on State responsibility to art.III, para.(e) of the Convention on the Prevention and Punishment
of the Crime of Genocide and attaching to it the notion of ‘complicity’.125 By
connecting these two articles, the Court effectively expanded the scope of the
applicability of this draft article to similar cases in the future.126
Court interpreted art.36 of the VCCR more extensively than in the LaGrand Case); Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Judgment, 2010, I.C.J. 639, ¶¶76, 99–100
(Nov. 30) (separate opinion of Judge Mamupya). See also Summary Records of the 2813rd
Meeting, [2004] Y.B. Int’l L. Comm’n 153, U.N. Doc. A/CN.4/SR.2813. Provisional Summary
Records of the 3100th Meeting, [2011] Y.B Int’l L. Comm’n, U.N. Doc. A/CN.4/SR.3100.
123 “The Court recalls that the rule of customary international law reflected in Article 29 of
the Vienna Convention on Diplomatic Relations while addressed to diplomatic agents,
is necessarily applicable to the Heads of State.” Certain Questions of Mutual Assistance
in Criminal Matters (Djib. v. Fr.), Judgment, 2008 I.C.J. 177, ¶174 (June 4). See also Press
Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of the International Court
of Justice, at the Sixtieth Session of the International Law Commission (July 22, 2008).
Geigher, supra note 53, at 690–91. The Court expanded the meaning of ‘inviolability of
diplomatic agents’ to include also the Head of State. Neither the VCDR nor the ILC Commentary to the draft art.27 (later art.29 VCDR) referred to the Heads of State in this regard.
Certain Questions of Mutual Assistance in Criminal Matters (Djib. v. Fr.), Judgment, 2008
I.C.J. 177, ¶37 (June 4) (separate opinion of Judge Yusuf); Id., ¶¶18, 20 (separate opinion
of Judge Skotnikov); Id., ¶13 (separate opinion of Judge Koroma). The Court and the individual Judges rely only on the text of VCDR in determining the customary status of art.29
and did not cite any other evidence of its customary status.
124 Id., ¶204. Declaration of the Court was not considered to be a form of satisfaction by the
ILC, although the ILC said the list of forms of satisfaction is not exclusive. Int’l L. Comm’n,
Draft articles on Responsibility of States for Internationally Wrongful Acts with Commentaries, Rep. of the Int’l L. Comm’n (2001), at 106.
125 The Commentary to the draft art.16 does not refer to complicity, although complicity is
mentioned in other places in the Commentary. Int’l L. Comm’n, Draft articles on Responsibility of States for Internationally Wrongful Acts with Commentaries, Rep. of the Int’l L.
Comm’n (2001), e.g., at 53, 61, 64, 65, 67. Cf. Draft art.16 on State responsibility and Art.III,
para. (c) of the Convention on the Prevention and Punishment of Genocide, Dec. 9, 1948,
78 U.N.T.S. 277. “The Court sees no reason to make any distinction of substance between
“complicity in genocide” within the meaning of article III, paragraph (e) of the convention
and the “aid or assistance” of a state in the commissions of the wrongful act by another state
within the meaning of the article 16.” Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment,
2007 I.C.J. 43, ¶¶419–420 (Feb. 26) (emphasis added).
126 The ICJ relied on the articles also to establish its jurisdiction under the Genocide convention. Id., ¶48 (dissenting opinion of Judge ad hoc Mahiou); Ahmadou Sadio Diallo
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When interpreting ILC’s draft articles, the Court can also narrow their scope.
For example, in the North Sea Continental Shelf Case, the Court narrowed the
scope of notions adopted by the ILC by equating the terms ‘adjacent’ and ‘equidistant’, which the ILC considered separately.127 Similarly, Judge Oda in Tunisia/Libya Continental Shelf noted that the Court, by relying solely on the statements by the Special Rapporteur on the topic, effectively narrowed the scope of
ILC’s work, including the findings of the Committee of Experts.128
The Court effectively narrows the effect the ILC draft articles could have had
on the States, by simply not invoking ILC’s work when the ILC work is otherwise
available.129 For example, in Ahmadou Sadio Diallo Case the Court deliberately
omitted to mention the draft art.11, para.(b) on Diplomatic protection, when
deciding whether a rule on protection by substitution exists.130 By differentiating
the case on the facts, ICJ’s holding did not negate the finding of the ILC explicitly. However, the Court’s deliberate omission of the ILC’s work will influence its
application and effect of draft art.11(b) in the future.131

(Guinea v. Dem.Rep.Congo), Judgment, 2010, I.C.J. 639, ¶23 (Nov. 30) (separate opinion
of Judge Mampuya).
127 The Court’s conclusion was not supported by the travaux préparatoires of the Convention.
North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, ¶15 (Feb.
20) (separate opinion of Judge Fouad Ammoun).
128 Continental Shelf (Tunis./Libya), Judgment, 1982 I.C.J. 18, ¶49 (Feb. 24) (dissenting opinion of Judge Oda).
129 Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J.
582, ¶¶91, 93 (May 24) (the Court avoided declaring on whether customary international law contains a more limited rule of protection by substitution by finding that the two
companies in question were not incorporated in such a way that they would fall in the
scope of protection by substitution in the sense of draft art.11, para (b) on Diplomatic
protection).
130 Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J.
582, ¶91 (May 24).
131 Villalpando, supra note 37, at 250.

© Palacký University Olomouc, Czech Republic, 2015. ISSN 1213-8770

40

ICLR, 2015, Vol. 15, No. 1.
ILC draft articles as Legislative History of a Norm, Evidence of Customary
International Law, and Evidence of the Development of International Law
While the Court considers that a norm can be interpreted without the
ILC’s help,132 individual Judges consider ILC’s work as indicators of the ‘normative and substantive value’ of a specific norm.133
The Court usually considers ILC draft articles and Commentaries to be either
evidence of customary international law or a legislative history of an international treaty.134 The Court relies on ILC’s preparatory work to determine the character and the international legal status of the norm codified in the draft articles or
in a treaty provision.135
132 Judge Oda agreed with the conclusion of the Court not to consider any more ILC as legislative history, but was not convinced that the Court relied on sufficient evidence when
establishing the customary nature of the rule. Maritime Delimitation in the Area between
Greenland and Jan Mayen (Den. v. Nor.), Judgment, 1993 I.C.J. 38, ¶¶49, 91 (June 14)
(separate opinion of Vice-President Oda) (noting the Court did not present any convincing statement of its reasons for having drawn the particular single maritime boundary line
and says that by choosing this line rather than any other, the Court seems to have taken
a purely arbitrary decision). Judge Schwebel and Judge Ranjeva shared the view of Judge
Oda that the Court can determine the nature of the norm without the reference to the
ILC. Cf. Id., at 121–128 (separate opinion of Judge Schwebel); Id., at 87 (separate opinion
of Judge Ranjeva) (arguing that while using the margin of discretionary power the Court
could employ more specific standards); Id., at 288 (separate opinion of Judge Ajibola)
(arguing UNCLOS III influenced the “current trend in customary international law”); Id.,
313 (separate opinion of Judge Fischer).
133 Judge Shahabuddeen advocated for the Court’s reliance on ILC’s work in finding an answer
to issues, also as determining the importance of a provision, because the ILC is a “commission of jurists, not a committee of technical experts” and therefore the rule has also
a normative and substantive value. Judge Shahabuddeen refers to Judge Tanaka’s individual
opinion and to the Special Rapporteur on the topic and other ILC members who expressed
their view on art. 6. Maritime Delimitation between Greenland and Jan Mayen, at 136,
138–40, 148, 151, 182–183 (separate opinion of Judge Shahabuddeen) (referring to North
Sea Continental Shelf Case, at 182–183 (dissenting opinion of Judge Tanaka)). See also Rep.
of the Int’l Law Comm’n, 21st Sess., June 2-Aug.8, (1969), U.N. Doc. A/CN.4/220; GAOR
24th Sess. U.N. Doc. A/7610/Rev.1, Supp. No.10 (1969), at 216.
134 Jurisdictional Immunities of the State (Germ. v. It.: Greece intervening), Judgment, 2012
I.C.J. 99, ¶66 (Feb. 3). North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment,
1969 I.C.J. 3, ¶15 (Feb. 20) (separate opinion of Judge Ammoun). Danilenko, supra note
25, at 149, 155 (noting that State negotiations, statements of governments and contributions of States at international conferences forming important State practice, which should
be considered in treaty interpretation). Kaczotowska, supra note 11, at 29.
135 Villalpando, supra note 37, at 247. ILC’s work should not be automatically considered to
be reflective of the opinio juris of the international community. ILC’s research is limited
to the contributions of Special Rapporteurs, the Secretariat and (some) ILC members. See
also Summary Records of the 2585th Meeting, [1999] Y.B. Int’l L. Comm’n 122, U.N.Doc. A/
CN.4/SR.2585.
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ILC draft articles are also evidence of the development of international law.
For example, in Gabčikovo-Nagymaros Project Case the ICJ first relied on the
PCIJ’s Territorial Jurisdiction of the International Commission of the River Oder
Case in relation to the question of the community interest in a navigable river.
The Court also considered ILC’s work, which summarized the development of
international law in this area.136
ILC’s work can also persuade the Court that there are no customary rules
on the issue. For example, in North Sea Continental Shelf Case, the Court at the
request of Denmark and the Netherlands tried to determine whether art.6 of the
1958 Geneva Convention on the Continental Shelf reached the status of customary international law.137 Since the ILC had not mentioned any State practice in
the Commentary to art.6 that could inform the Court, the Court relied heavily
on the discussion among the ILC members while drafting the provision that later
became art.6 of the Geneva Convention.138 The Court took into consideration
ILC’s hesitation in drafting this rule and ILC’s refusal to prioritize this rule in
relation to other rules in the treaty in deciding that art.6 had not yet ripened
into a rule of customary international law.139 However, the Court in Jurisdictional
136 Territorial Jurisdiction of the International Commission of the River Oder, Judgment No.
16, 1929 P.C.I.J., Series A, No. 23 at 27; cited in Gabčikovo-Nagymaros Project (Hung./
Slovk.), Judgment, 1997 I.C.J. 7, ¶85 (Sept. 25) (referring to 1997 Convention on NonNavigational Uses of International Watercourses as to the ‘modern’ development of international law).
137 If the Court would find a customary rule, Germany would be bound by that provision,
although it had not yet ratified the Convention at the time of the dispute before the ICJ.
Maritime Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.),
Judgment, 1993 I.C.J. 38, 288 (June 14) (separate opinion of Judge Ajibola). See also North
Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, 91 (Feb. 20) (individual opinion of Judge Padilla).
138 North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, at 91 (Feb.
20) (separate opinion of Judge Padilla). Judge Padilla explained the Court’s determination whether the rule in art.6 is customary international law depended on the quality of
ILC’s work. The Court also noted the question of equidistance (art.6 of the Geneva Convention on the Continental Shelf) was considered by the Commission only from 1950 to
1953, before it was referred to the Committee of Experts. Id., ¶¶48, 50–53; and Id., ¶8 (dissenting opinion of Judge Morelli); Id., at 88, 92 (separate opinion of Judge Padilla Nervo);
Id., at 221, 226 (individual opinion of Judge Lachs). See also Jimenez de Arechaga, supra
note 11, at 27–28.
139 North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment, 1969 I.C.J. 3, ¶50 (Feb.
20); Id., 175 (individual opinion of Judge Tanaka) (claiming the codification of the rule
accelerated its incorporation into customary international law); Rep. of the Int’l Law
Comm’n, 5th Sess., June 1-Aug. 8, (1953), U.N. Doc. A/CN.4/76; GAOR 5th Sess., Supp.
No.9 (1953), at 216. Maritime Delimitation in the Area between Greenland and Jan Mayen
(Den. v. Nor.), Judgment, 1993 I.C.J. 38, 154 (June 14) (separate opinion of Judge Shahabuddeen), Jimenez de Arechaga, supra note 11, at 34. See also Danilenko, supra note 25,
at 143–146, 152. The Court found that art.6 was not reflective of customary international
law at the time when it was drafted and had not yet obtained that status at the time when
the Court considered it. North Sea Continental Shelf (Fed. Rep. Germ./Neth.), Judgment,
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Immunities of the State Case declared art.6 of United Nations Convention on
Jurisdictional Immunities of States and Their Property, drafted by the ILC, to be
customary international law, despite the disagreement among the ILC members
in 1980, when they were deciding whether art.6 is a customary rule.140
ILC’s work is from the Court’s point of view the legislative history of a norm.
ILC’s travaux préparatoires guide the Court in finding the nature of the norm and
in clarifying the meaning of a particular ILC provision.141 The ICJ does not consider ILC’s work as legislative history when States changed the draft articles while
adopting a treaty or when the Court already interpreted the specific provision.142
For example, when deciding on the customary status of particular provisions of
the Vienna Convention on Diplomatic Relations and the Vienna Convention on
Consular Relations (both drafted by the ILC) in United States Diplomatic and
Consular Staff in Tehran Case the Court considered as a travaux préparatoires
only the 1961 codification conference, and not the ILC work on the topic.143 The
ICJ also refrained from considering ILC’s work as the legislative history of the
1969 I.C.J. 3, ¶¶50, 60–62, 69 (Feb. 20). See also Schwebel, supra note 21, at 162–163; Geigher, supra note 53, at 689. Cf. Rep. of the Int’l Law Comm’n, 65th Sess., May 6–June 7, July
8-Aug.9, (2013), U.N. Doc.A/CN.4/656; GAOR 68th Sess., Supp. No. l0 (2013), reprinted
in [2013] Y.B. Int’l L. Comm’n, U.N.Doc. A/68/10.
140 Rep. of the Int’l Law Comm’n, 30th Sess., May 5-July 25, (1980), U.N. Doc. A/CN.4/326;
GAOR 32th Sess., Supp. No.10 (1980), at 142. Current and modified version is art.5 of
United Nations Convention on Jurisdictional Immunities of States and Their Property,
Dec.2, 2004, U.N. Doc. A/59/508. Jurisdictional Immunities of the State (Germ. v. It.:
Greece intervening), Judgment, 2012 I.C.J. 99, ¶56 (Feb. 3). See also Int’l L. Comm’n,
Draft articles on Jurisdictional Immunities of States and Their Property, with Commentaries,
Rep. of the Int’l L. Comm’n (1991), reprinted in [1991] 2 Y.B. Int’l L. Comm’n, U.N.Doc.
A/46/10.
141 Continental Shelf (Tunis./Libya), Judgment, 1982 I.C.J. 18, ¶41 (Feb. 24); Ahmadou Sadio
Diallo (Guinea v. Dem.Rep.Congo), Judgment, 2010, I.C.J. 639, ¶¶18, 20 (Nov. 30) (separate opinion of Judge Mampuya). See also Rep. of the Int’l Law Comm’n, 16th Sess., May
11–July 24, (1964), U.N. Doc. A/CN.4/173; GAOR 19th Sess., Supp. No.9 (1964), at 58.
142 Jimenez de Arechaga, supra note 11, at 36–37 (noting that the preparatory work of codification conferences can be used for interpretation of the text of the treaty and for determination of the consensus of States; referring to Delimitation Maritime Boundary in the
Gulf of Maine Area Case). See also e.g. Jurisdictional Immunities of the State (Germ. v. It.:
Greece intervening), Judgment, 2012 I.C.J. 99, ¶68 (Feb. 3) (considering statements made
by States in the Sixth committee, along the comments on the work of the ILC). GabčikovoNagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7, ¶124 (Sept. 25). The Court
gives precedence to the statements of States and usually does not consider ILC’s travaux
préparatoires. Therefore, the Court would more likely than not omit to consider
ILC’s travaux préparatoires when States changed the draft at the codification conference.
See also LaGrand (Ger. v. U.S.), Judgment, 2001 I.C.J. 466, ¶8 (June 27) (dissenting opinion
of Judge Shi); Memorial of the United States, United States Diplomatic and Consular Staff
in Tehran, (U.S. v. Iran), Pleadings, 1979 I.C.J., ¶¶99–100 (May 24).
143 United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), Judgment, 1980 I.C.J.
3, ¶47 (May 24). The Court did not refer to the ILC’s work, as the United States suggested
in their pleadings. Id., ¶34.
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Vienna Convention on Consular Relations in the Avena Case.144 In interpreting
the Vienna Convention on Consular Relations in Ahmadou Sadio Diallo Case,
the Court referred only to the Avena Case, without considering ILC’s contribution in drafting the treaty.
The Court usually invokes ILC’s travaux préparatoires when it relies on a particular provision for the first time. In all subsequent decisions that interpret
the same provision, the Court refers to its own jurisprudence, sometimes also
omitting to mention also the debates at the codification conferences. Examples
of this approach are in the Court’s interpretation of art.29 Vienna Convention
on Diplomatic Relations in the United States Diplomatic and Consular Staff in
Tehran Case, in Armed Activities on the Territory of the Congo Case, and in Certain Questions of Mutual Assistance in Criminal Matters Case. In these cases the
Court did not invoke ILC’s preparatory work to art.29 of Vienna Convention on
Diplomatic Relations.145 The Court in the United States Diplomatic and Consular
Staff in Tehran Case relied on conclusions reached at the codification conference,
but in the subsequent Armed Activities on the Territory of the Congo Case, the
Court omitted the reference to the codification conference. The Court also interpreted art.29 Vienna Convention on Diplomatic Relations in Certain Questions
of Mutual Assistance in Criminal Matters Case. The Court relied only on the text
of the treaty without mentioning the preparatory work leading up to art.29.146
144 Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Judgment, 2010, I.C.J. 639, ¶95 (Nov.
30); Avena and Other Mexican Nationals (Mex. v. U.S.), Judgment, 2004 I.C.J. 12, ¶¶80, 86
(March 31). The text of the VCCR contained no definition of ‘without undue delay.’ The
Court decided that ‘without undue delay’ can also be interpreted as ‘immediately upon
arrest.’ The ICJ cited in its decision only comments made by States at the codification conference and to the opinion of the Special Rapporteur on the topic, but omitted the reference to the commentary of the ILC, although the ILC had discussed this issue at length. See
also Summary Records of the 2813rd Meeting, [2004] Y.B. Int’l L. Comm’n 153, U.N.Doc.
A/CN.4/SR.2813 and Int’l L. Comm’n, Draft Articles on Consular Relations, with Commentaries, Rep. of the Int’l L. Comm’n (1961), reprinted in [1961] 2 Y.B. Int’l L. Comm’n,
U.N.Doc. A/CN.4/141, at 113. The Court justified the deviation from the ILC work by
stating that the parties to the dispute disagreed on the scope of the obligation in relation to
art.36 of the VCCR in para.153(9) of the Avena judgment. Press Release, I.C.J., Speech by
H.E. Judge Rosalyn Higgins, President of the International Court of Justice, at the Sixtieth
Session of the International Law Commission (July 22, 2008). In the subsequent case on
the Reinterpretation of Avena judgment the Court did not rely neither on the ILC work or
States’ preparatory work at the codification conference in relation to art.36 VCCR. See
also Request for Interpretation of the Judgment of 31 March 2004 in the Case concerning
Avena and Other Mexican Nationals (Mexico v. United States of America) (Mex. v. U.S.),
Judgment, 2009 I.C.J. 3, ¶¶63–64 (Jan. 19) (separate opinion of Judge Sepulveda).
145 Armed Activities on the Territory of the Congo (Dem. Rep. of the Congo v. Uganda), Judgment, 2005 I.C.J. 168, ¶¶337, 340 (Dec. 19).
146 Certain Questions of Mutual Assistance in Criminal Matters (Djib. v. Fr.), Judgment, 2008
I.C.J. 177, ¶163 (June 4) (noting art.29 VCDR does not encompass the Heads of States
under the term ‘diplomatic staff ’). Vienna Convention on Diplomatic Relations, Apr. 18,
1961, 500 U.N.T.S. 95.
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ILC’s Commentaries on draft articles re-interpreted and modified either by
States or by the ICJ lose their significance in subsequent interpretation attempts.
ILC’s draft articles are interpreted in the light of the ICJ’s jurisprudence and the
applicable international law.
The Court also omits reference to ILC’s work when it determines that an ILC
draft article is customary international law. For example, in interpreting art.6 of
the Geneva Convention on the Continental Shelf, the Court noted many disagreements within the ILC while drafting art.6,147 and the Court in several cases
did not consistently rely on ILC’s preparatory work, nor the amendments made
by States at the codification conferences. Instead, while interpreting art.6, the
Court relied predominately on its previous jurisprudence.148
When the Court first considered art.6 in the North Sea Continental Shelf Case
in 1969, the Court declared that art.6 has not yet reached the customary status.
After 24 years and six ICJ decisions, the Court decided that this rule had transitioned into the body of customary international law.149 In one of the cases where
147 Art.6 corresponds to art.12 of the Geneva Convention on the Territorial Sea. Geneva Convection on the Continental Shelf, art.6, Apr.29, 1958, 499 U.N.T.S. 311; and Geneva Convention on the Territorial Sea, art.12, Apr.29, 1958, 516 U.N.T.S. 205.
148 The Court refers to the ILC’s preparatory work only while considering a relevant provision
for the first time. In subsequent considerations of the preparatory work the Court usually
omits the reference to the ILC. For example, the Court in 1969 North Sea Continental Shelf
Case the Court considered art.6 of the Geneva Convention only in the light of the ILC
work; in the 1984 Delimitation of the Maritime Boundary in the Gulf of Maine Area Case
the Chamber considered its own jurisprudence alongside ILC’s preparatory work. Delimitation of the Maritime Boundary in the Gulf of Maine Area (Can./U.S.), Judgment, 1984
I.C.J. 246, ¶91 (Jan. 20) (citing North Sea Continental Shelf Case, at ¶85). In 1993 Maritime
Delimitation between Greenland and Jan Mayen Case the Court noted that concept of ‘relevant circumstances’ to be take into consideration in delimitation was developed through
the jurisprudence of the courts, arbitral tribunals and UNCLOS conference. Maritime
Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.), Judgment,
1993 I.C.J. 38, at 62 (June 14).
149 The Court in North Sea Continental Shelf Case concluded art.6 is not customary international law (also) due to the hesitation of the ILC while drafting the provision. The Court
considered the nature of art.6 again in the Maritime Boundary in the Gulf of Maine Area
Case, and reaffirmed that this rule was not customary international law (despite some
subsequent State practice regarding the equidistance rule following the adoption of the
1958 Geneva Convention and the newly drafted provisions in the 1982 United Nations
Convention on the Law of the Sea). The Court considered art.6 also in the Libya/Malta
Continental Shelf Case, Maritime Delimitation and Territorial Questions between Qatar and
Bahrain Case, Land and Maritime Boundary between Cameroon and Nigeria Case and in
the Case Concerning Territorial and Maritime Dispute Between Nicaragua and Honduras in
the Caribbean Sea, but the rule has still not attained the status of customary international
law. Finally, in the case of Maritime Delimitation between Greenland and Jan Mayen in 1993
the Court considered the notion of ’special circumstances’ of art.6 of the 1958 of Geneva
Convention and the Court confirmed the rule’s customary status. By 2006 art.6 became
“the preferred method of delimitation of the exclusive economic zone and continental shelf
as well as for territorial seas.” Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins,
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art.6 of the Geneva Convention on the Continental Shelf was considered, the
Court did not refer either to State practice or to the ILC work, but mentioned
only the debate at the codification conference.150 Also in the Case Concerning
Territorial and Maritime Dispute Between Nicaragua and Honduras in the Caribbean Sea, where the applicable law was art.15 of UNCLOS III, the Court first
relied on its jurisprudence and only later turned to ILC’s drafting history of
art.12 Geneva Convention on Territorial Sea, which corresponds to art.6 of the
Geneva Convention on the Continental Shelf.151
Similarly, the Court considered the legislative history of the draft art.4 on
State responsibility in the Advisory Opinion on Difference Relating to Immunity
from Legal Process of a Special Rapporteur of the Commission on Human Rights
and in the Application of the Convention on the Prevention and Punishment of the
Crime of Genocide Case. In the Advisory Opinion on Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human
Rights the Court declared draft art.4 on State responsibility to be customary
international law.152 Because the Court declared art.4 on State responsibility to
President of the International Court of Justice, at the Sixtieth Session of the International
Law Commission (July 22, 2008). See also Geigher, supra note 53, at 389.
150 Maritime Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.),
Judgment, 1993 I.C.J. 38, ¶55 (mentioning the debate at the First United Nations Conference on the Law of the Sea in relation to the definition concept of special circumstances).
151 Art.15 of United Nations Convention on the Law of the Sea corresponds to art.12 of the
Geneva Convention on the Territorial Sea and the Contiguous Zone. Territorial and Maritime Dispute Between Nicaragua and Honduras in the Caribbean Sea (Nicar. v. Hond.),
Judgment, 2007 I.C.J. 659, ¶280 (Oct. 8) (noting that art.15 was adopted only with minor
editorial changes and the provisions in the Geneva Convention and United Nations Convention on the Law of the Sea were ‘virtually identical’). In the Case Concerning Territorial
and Maritime Dispute Between Nicaragua and Honduras in the Caribbean Sea the Court
referred to the North Sea Continental Shelf Case. “The jurisprudence of the Court sets
out the reasons why the equidistance method is widely used in the practice of maritime
delimitation …” Id., ¶272. The ICJ referred to the 1952 Commentary, before the matter
was referred to the Committee of Experts. The Commentary did not change when the ILC
concluded the topic in 1956. Id., ¶280 (citing Rep. of the Int’l Law Comm’n, 4th Sess., June
4-Aug.8, (1952), U.N. Doc. A/CN.4/58 & Corr.1; GAOR 8th Sess., Supp. No.9 U.N.Doc.
A/2456 (1952), at 38 (the Court finding that ‘special circumstance’ precluded the use of
the equidistance principle). See also Rep. of the Int’l Law Comm’n, 8th Sess., Apr. 23-July
4, (1956), U.N. Doc. A/CN.4/104 and Corr.1; GAOR 11th Sess., Supp. No.9 (1956), at
271–272, 284 and 300. See also Maritime Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahr.), Judgment, 2001 I.C.J. 40, ¶176 (Mar. 16) and Land and
Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Eq. Guinea
intervening), Judgment, 2002 I.C.J. 303, ¶288 (Oct. 10). The Court confirmed the position
of the equidistance rule, because it used it in other judgments. Press Release, I.C.J., Speech
by H.E. Judge Rosalyn Higgins, President of the International Court of Justice, at the Sixtieth Session of the International Law Commission (July 22, 2008).
152 Interestingly, the Court declared draft art.4 to be customary international law, without citing to any authority or any precedent, and relying solely on the Commentary to the draft
art.4. Difference Relating to Immunity from Legal Process of a Special Rapporteur of the
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reflect customary international law, the reference to the ILC—the ‘legislator’ of
draft art.4—was ‘vanished’ from the Court’s subsequent decision in the Application of the Convention on the Prevention and Punishment of the Crime of Genocide
Case.153
VI. Reversed International Law-Making? Disagreements in Interpreting
International Law
The Court decides propio motu whether it will rely on ILC’s work in finding
the applicable international law.154 Although the ICJ considers the issue relates to
the same question of international law the ILC has previously codified, the ICJ
sometimes decides not to refer to it.155 The Court does not disclose the reasons
why it sometimes refrains from using the work of the ILC.156 For example, in
Costa Rica v. Nicaragua both parties to the dispute invoked ILC draft art.30 on

Commission on Human Rights, Advisory Opinion, 1999 I.C.J. 62, ¶¶62, 63 (Apr. 29). The
ILC was certain that the provision reflected the current state of international law. See Rep.
of the Int’l Law Comm’n, 25th Sess., (1973), U.N. Doc. A/9010/REV.1; GAOR 28th Sess.,
Supp. No.10 (1973), reprinted in [1973] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/2163, at 198.
A similar approach was taken also in Belgium v. Senegal Case: “The Court observes that,
under Article 27 of the Vienna Convention on the Law of Treaties, which reflects customary law.” Questions Relating to the Obligation to Prosecute or Extradite (Belg. v. Sen.),
2012 I.C.J. 422, ¶113 (July 20).
153 Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human Rights, Advisory Opinion, 1999 I.C.J. 62, ¶62 (Apr. 29); see GabčikovoNagymaros Project (Hung./Slovk.), Judgment, 1997 I.C.J. 7, ¶83 (Sept. 25) (the Court
referring to art.50 on State responsibility). See also Rep. of the Int’l Law Comm’n, 25th
Sess., (1973), U.N. Doc. A/9010/REV.1; GAOR 28th Sess., Supp. No.10 (1973), reprinted
in [1973] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/2163, at 193. Summary Records of the 2775th
Meeting, [2003] Y.B. Int’l L. Comm’n 163, U.N.Doc. A/CN.4/SR.2775.
154 “[W]hile the Court may order, as it has done in the past, a State responsible for internationally wrongful conduct to provide the injured State with assurances and guarantees of
non-repetition, it [will rely on the ILC work] only if the circumstances so warrant, which
it is for the Court to assess.” Dispute regarding Navigational and Related Rights (Costa
Rica v. Nicar.), Judgment, 2009 I.C.J. 213, ¶150 (July 13).
155 The Court decides not to refer to the ILC for various reasons. If, for example, ILC’s work is
not of a satisfactory quality, ILC’s work does not address the same issue the Court considers, the ILC draft articles are not reflective of international customary international law,
etc.. An interesting example is the Court’s reasoning in the Application of the Genocide
Convention Case. The Court in this case declared draft art.16 on State Responsibility to be
customary international law—although this draft article was not essential to the resolution
of the issue at hand. The Court however refrained from invoking those draft articles on
which States relied on in their submissions before the Court. Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb.
& Montenegro), Judgment, 2007 I.C.J. 43, ¶420 (Feb. 26).
156 Summary Records of the 2698st Meeting, [2001] Y.B. Int’l L. Comm’n 208, U.N.Doc. A/
CN.4/SR.2698.
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State responsibility. The Court relied on the content of the draft art.30 on State
responsibility, but it did not refer to the draft art.30 in its decision.157
Usually, the Court decides not to refer to ILC’s work when it disagrees with
the conclusions reached by the ILC or when the ILC misinterpreted the ICJ jurisprudence. Consequently, when the Court omits any reference to the ILC draft
articles, ILC’s work does not become as authoritative as it would be, if the Court
had referred to it in the ICJ decision.158 The Court’s interpretation of the applicable international law prevails over the ILC’s findings.
For example, the Court in Ahmadou Sadio Diallo Case held that the ILC
misinterpreted the dictum in Court’s decision in Barcelona Traction Case on the
issue of protection by substitution.159 The ILC in drafting art.11, para.(b) on Diplomatic protection chose to ‘fill the gap’ the Court left in relation to possible
exceptions. The Court re-interpreted its dictum in Barcelona Traction Case rather
than relying on the ILC conclusion, and decided that the exception, codified
in draft art.11(b) on Diplomatic protection, did not form part of international
(customary) law.
The Court Declines to Consider ILC’s Work
Few instances display disagreement between the ICJ and the ILC in interpreting the applicable international law. The very first time the Court had the
opportunity to rely on ILC’s work, it refused to do so, because it disagreed with
the conclusions reached by the ILC. In the 1951 Advisory Opinion on the Res157 Costa Rica relied on the draft art.30, para.b and art.37, while Nicaragua invoked the Commentary to draft art.18, and draft art.31, para.2, art.30, para.b and art.22 of the 1977 draft
articles on State responsibility. The Court instead of relying on draft art.30, based the obligation to cease with the wrongful act on the State’s obligation to comply with the Court
Judgment encompassed in art.59 Statute of the International Court of Justice (basing its
decision on the presumption of good faith. Dispute Regarding Navigational and Related
Rights (Costa Rica v. Nicar.), Judgment, 2009 I.C.J. 213, ¶¶148, 150 (July 13). Press Release,
I.C.J., Speech by H.E. Judge Peter Tomka, President of the International Court of Justice,
at the Sixty-fourth Session of the International Law Commission (July 24, 2012) (noting
that it was not necessary always to refer to the number of the article, but rather on its substance).
158 Cf. Villalpando, supra note 37, at 247, 249–251. Avena and Other Mexican Nationals
(Mex. v. U.S.), Judgment, 2004 I.C.J. 12, ¶13 (March 31) (separate opinion of Judge Vereshchetin).
159 Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Preliminary Objections, 2007 I.C.J.
582, ¶¶86–90 (May 24) (noting that the Court had not had the chance to clarify the issue
raised in the Barcelona Traction Case on the exception to diplomatic protection of shareholders of protection by substitution, and finding that that exception, as proposed by
Guinea by relying on ILC’s work, did not yet form part of customary international law.
Id., 634, 635 (separate opinion of Judge Mampuya) (explaining that the Court relied on
the ELSI Case but did not rely on the ILC’s draft art.11, para.(b) because the ILC misinterpreted the ELSI Case in drafting that provision and suggesting the Court should have
examined the exception drafted by the ILC); Id., at 623, 624 (declaration of Judge ad hoc
Mahiou) (arguing for the assessment of the ILC draft art.11).
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ervations to the Convention on the Prevention and Punishment of the Crime of
Genocide the Court did not agree with the conclusions reached by the ILC, based
on the survey of State practice, that all parties to the convention have to agree
before the reservation has an effect. The Court in its advisory opinion decided to
adopt a more practical solution, and determined that States can make reservations to treaties without the consent of all parties to the convention.160 ICJ’s decision was not reflective of the then-current State practice; however, it generated
new State practice. The ICJ’s decision and its influence on State practice resulted
in ILC adopting the Court’s view in 1962 and revising its draft articles on the law
of treaties.161
Half a century after the Advisory Opinion on the Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, the ICJ’s and the
ILC’s view on the validity of draft art.30 on State responsibility on non-repetition
resulted in another public disagreement between the bodies.162 In deciding the
LaGrand Case the Court stated its position regarding non-repetition while the
ILC was still in the process of drafting art.30 on State responsibility on nonrepetition.163 Unlike in the 1951 when the ICJ issued its decision after the ILC
160 “The opinion of the Court is an important instance of a judicial attempt to lay down a new
legal regime in the face of what the court considered to be the absence of a binding customary international law on the subject and to that extent it may be properly regarded as
an instance of judicial legislation.” Lauterpacht, supra note 10, at 187 and 190 (analyzing
the Court’s findings in the 1951 Advisory Opinion on the Reservations to the Genocide Convention; noting the Court’s opinion was unorthodox and apparently inconclusive, but an
important contribution to the law of treaties). First Rep. on the Law of Treaties (1962), at
73 et seqq. (analyzing the Court’s findings and noting the Court extended its mandate on
the reservations beyond the Convention on the Prevention and Punishment of the Crime
of Genocide). See also Schwebel, supra note 3, at 408. “The Court at least provided a solution capable of general application.” Lauterpacht, Id., at 189.
161 Schwebel, supra note 3, at 411. The Secretary-General who, as the depositary of multilateral conventions, adopted the approach established by the ICJ. Neither the General
Assemby, nor the States, did endorse the ILC’s proposal. The States have been relying on
the more flexible approach established with the Genocide Convention. Although the ILC
considered this topic in 1953 and in 1956, it adopted the proposal made by Sir Humprey
Waldock, who brought the ILC’s work in line with the ICJ’s findings, in adopting the draft
articles on the law of treaties in 1968. Int’l L. Comm’n, Draft Articles on the Law of Treaties,
with Commentaries, Rep. of the Int’l L. Comm’n (1966), reprinted in [1966] 2 Y.B. Int’l L.
Comm’n, U.N.Doc. A/CN.4/191, also First Rep. on the Law of Treaties (1962), at 73 et seqq.
162 Peter Tomka, Statement of the Chairman of the Drafting Committee, State Responsibility
for International Wrongful Acts (Aug. 3, 2001); Summary Records of the 2698st Meeting,
[2001] Y.B. Int’l L. Comm’n 208, U.N.Doc. A/CN.4/SR.2698.
163 Summary Records of the 2698st Meeting, [2001] Y.B. Int’l L. Comm’n 208, U.N.Doc. A/
CN.4/SR.2698. The decision in LaGand Case and the draft articles on State responsibility
were adopted in the same year. LaGrand Case was decided on July 27, 2001, while ILC
held its annual session and was drafting this provision. LaGrand (Ger. v. U.S.), Judgment,
2001 I.C.J. 466 (June 27); Rep. of the Int’l Law Comm’n, 52th Sess., Apr.23-June 1 & July
2-Aug.10, (2001), U.N. Doc. A/CN.4/521 and Corr.1; GAOR 53th Sess., Supp. No.9 (2001),
reprinted in [2001] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/56/10. Instances of ‘simultaneous’
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submitted its research to the General Assembly, the ILC considered the issue
of non-repetition after the ICJ issued its decision in LaGrand Case. The Court
found that non-repetition is a component of satisfaction.164 The ILC partially
disagreed with this conclusion and found that non-repetition could be, but it
is not always, a component of satisfaction.165 The ILC reproduced the LaGrand
Case in its Commentary to draft art.30 on State responsibility, but stated that
ICJ’s position was not the only authority on which the ILC based its decision on
assurances and guarantees of non-repetition.166
When ICJ disagrees with the conclusions reached by the ILC, it relies only on
its own findings and jurisprudence, while disregarding the ILC’s position.167 For
example, in Maritime Delimitation in the Black Sea, the Court relied on its own
case-law and it omitted any reference to the ILC’s Guiding Principles Applicable
to Unilateral Declarations.168 The Court held that Romania’s unilateral declaration had no legal weight on the Court’s interpretation, despite ILC’s suggestions
consideration of the same issue by the Court and the ILC are rare.
164 The ILC did not take the final position on the matter until decision in LaGrand Case
was rendered. Summary Records of the 2698st Meeting, [2001] Y.B. Int’l L. Comm’n 208,
U.N.Doc. A/CN.4/SR.2698.
165 The ILC drafting Committee stated draft art.38 on satisfaction should indicate that sometimes such assurances and guarantees could be provided as a form of the remedy of
satisfaction. Peter Tomka, Statement of the Chairman of the Drafting Committee, State
Responsibility for International Wrongful Acts (Aug. 3, 2001). See also Summary Records
of the 2698st Meeting, [2001] Y.B. Int’l L. Comm’n 208, U.N. Doc. A/CN.4/SR.2698.
166 The ILC claimed the Court did not take a clear position on the matter. The ILC Drafting
Committee was of the opinion the Court had not taken a clear position on the obligation
to provide assurances and guarantees of non-repetition. The Drafting Committee decided
to keep article 30(b) and article 48, para.2(a) because they were drafted with flexibility and
they introduced a useful policy. Peter Tomka, Statement of the Chairman of the Drafting Committee, State Responsibility for International Wrongful Acts (Aug. 3, 2001). As
the ICJ does not have a uniform approach in considering ILC’s work, also the ILC does
not have a uniform approach towards the jurisprudence of the Court. See also Summary
Records of the 2698st Meeting, [2001] Y.B. Int’l L. Comm’n 208, U.N. Doc. A/CN.4/SR.2698.
Int’l L. Comm’n, Draft articles on Responsibility of States for Internationally Wrongful Acts
with Commentaries, Rep. of the Int’l L. Comm’n (2001), reprinted in [2001] 2 Y.B. Int’l L.
Comm’n, U.N.Doc. A/56/10 & Corr.1, at 90 (Commentary to draft art.30). The ILC Drafting Committee recognized the importance of the ICJ decision, but said ICJ decisions were
not the only basis on which the ILC should decide regarding assurances and guarantees of
non-repetition.
167 The Court, for example, did not distinguish between acta jure gestiones and acta jurie
imperii, whereas the ILC did not intend to restrict art.12 of the United Nations Convention only to acta jure gestionis. Press Release, I.C.J., Speech by H.E. Judge Peter Tomka,
President of the International Court of Justice, at the Sixty-fourth Session of the International Law Commission (July 24, 2012); Jurisdictional Immunities of the State (Germ.
v. It.: Greece intervening), Judgment, 2012 I.C.J. 99, ¶64 (Feb. 3).
168 The Court interpreted and applied the provision of UNCLOS III in accordance with its
case-law and art.31 of VLCT. Maritime Delimitation in the Black Sea (Rom. v. Ukr.), Judgment, 2009 I.C.J. 61, ¶42 (Feb. 3).
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in its Guiding Principles that such unilateral declarations should create legal
obligations.169
The Court in the Case concerning Avena and Other Mexican Nationals could
have referred to the draft articles on State responsibility and to the unfinished
draft articles on Diplomatic protection, but the Court did not invoke them in its
reasoning.170 In another instance—in the Advisory Opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory—the
Court did not rely on draft art.40 and art.41 on State responsibility and invoked
instead art.1 of the Fourth Geneva Convention of 1949.171 The Court also decided not to rely on ILC’s work in Certain Questions of Mutual Assistance in Criminal Matters Case,172 in the Application of the Interim Accord of 13 September 1995
Case, and in the Pulp Mills on the River Uruguay Case.173 In the latter case, Uru169 Guiding Principles Applicable to Unilateral Declarations of States Capable of Creating Legal
Obligations with Commentaries Thereto, Rep. of the Int’l L. Comm’n (2006), reprinted in
[2006] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/61/10.
170 All four judges in their separate opinions to Avena invoked the work of the ILC either on
diplomatic protection or State responsibility, or both. Avena and Other Mexican Nationals (Mex. v. U.S.), Judgment, 2004 I.C.J. 12, ¶¶29, 31, 71, 77, 79, 80 (March 31) (separate opinion of Judge ad hoc Sepulveda); Id., ¶10 (separate opinion of Judge Tomka); Id.,
¶¶25, 28 (separate opinion of Judge Parra-Aranguren); Id., ¶4 (separate opinion of Judge
Vereshchetin); Summary Records of the 2813rd Meeting, [2004] Y.B. Int’l L. Comm’n 153,
U.N.Doc. A/CN.4/SR.2813 (the President of the ICJ noting that ICJ did not consider the
ILC draft articles on diplomatic protection because local remedies were not exhausted).
171 Reliance on the Geneva Conventions enabled the Court to afford reparation to natural and
legal persons and not only to the States, as the ILC had envisioned. Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 2004
I.C.J. 136, ¶144 (July 9). Individual Judges advocated for consideration of the ILC draft
articles. Id., ¶4 (declaration of Judge Buergenthal); Id., ¶37 (separate opinion of Judge Higgins); Id., ¶40 (separate opinion of Judge Kooijmans); Villalpando, supra note 37, at 250,
fn. 41.
172 The Court found that France did not comply with the Treaty on Mutual Assistance and
declared that the mere finding of violation constituted a satisfaction. Summary of the
Judgment of June 4, 2008, Certain Questions of Mutual Assistance in Criminal Matters
(Djib. v. Fr.), Press Release no.2008/2 (June 4, 2008), at 1. Int’l L. Comm’n, Draft articles
on Responsibility of States for Internationally Wrongful Acts with Commentaries, Rep. of the
Int’l L. Comm’n (2001), reprinted in [2001] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/56/10 &
Corr.1, at 55 and 117.
173 In in the Application of the Interim Accord of 13 September 1995 the Court did not consider
Macedonia’s contention that draft articles on countermeasures reflected customary international law. Application of the Interim Accord of 13 September 1995 (Maced. v. Greece),
Judgment, 2011 I.C.J. 644, ¶¶121, 164 (Dec. 5). The Court did not consider to be called
upon to decide whether countermeasures form part of customary international law. Press
Release, I.C.J., Speech by H.E. Judge Peter Tomka, President of the International Court of
Justice, at the Sixty-fourth Session of the International Law Commission (July 24, 2012).
In the Pulp Mills on the River Uruguay Case, the Court did not rely on art.12 of the Convention on the Law of the Non-Navigational Uses of International Watercourses, despite
the Uruguay’s counsel reliance to the convention in the pleadings. Convention on the Law
of the Non-Navigational Uses of International Watercourses, May 21, 1997, U.N. Doc.
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guay invoked the United Nations Convention on the Law of Non-Navigational
Uses of International Watercourses, drafted by the ILC, and ILC draft art.7 on
the Prevention of transboundary harm from hazardous activities, but the Court
did not mention either of them in its decision. The Court not only omitted any
reference to the ILC’s draft articles on Prevention of transboundary harm from
hazardous activities; it also said it hoped that this judgment would contribute to
the ILC’s (ironically already finished) work in this area.174
The Court also did not mention ILC’s work in the Questions Relating to the
Obligation to Prosecute or Extradite Case.175 Although it considered draft art.14,
para.1 and 2, art.30, art.42, para.(b)(i) and art.48 of the draft articles on State
responsibility, the Court did not refer to these provisions, although it considered
them in its previous decisions.
In recent years, the Court has shown general reluctance to refer to the
ILC’s work. However, after a series of cases in which the Court did not refer to
the ILC, the ICJ relied heavily on ILC’s work in the recent Jurisdictional Immunities of the State Case, discontinuing a potentially emerging trend of disagreements between the two international bodies.176
A/51/869. The ICJ applied only those provisions consistent with the 1975 Statute valid
between Uruguay and Argentina. Press Release, I.C.J., Speech by H.E. Judge Rosalyn Higgins, President of the International Court of Justice, at the 59th Session of the International
Law Commission (July 10, 2007).
174 Provisional Summary Records of the 3062nd Meeting, [2010] Y.B. Int’l Law Comm’n,
U.N.Doc. A/CN.4/3062. The Court had decided the case only after the ILC has already
concluded it work in this area. Pulp Mills on the River Uruguay (Arg. v. Uru.), Judgment,
2010 I.C.J. 14, at 67, ¶205 (Apr. 20).
175 Press Release, I.C.J., Speech by H.E. Judge Peter Tomka, President of the International
Court of Justice, at the Sixty-fourth Session of the International Law Commission (July
24, 2012) (noting the views reflected the content of art.48 on State responsibility; the ICJ
adopted the view which is compatible with the ILC’s position). See also Questions Relating to the Obligation to Prosecute or Extradite (Belg. v. Sen.), 2012 I.C.J. 422, ¶¶65–69
(July 20) (the Court omitting to mention draft art.48 on State responsibility, but referring
to Barcelona Traction Case, ¶68); Pulp Mills on the River Uruguay Case (art. 42 and art.
43); Ahmadou Sadio Diallo (Guinea v. Dem.Rep.Congo), Compensation, 2012 I.C.J. 324
(June 19) (art.30); Jurisdictional Immunities of the State (Germ. v. It.: Greece intervening),
Judgment, 2012 I.C.J. 99, ¶143 (Feb. 3) (art. 14). The Court decided to rely on its precedent
in Barcelona Traction Case to address the issue of common interest. Press Release, I.C.J.,
Speech by H.E. Judge Peter Tomka, President of the International Court of Justice, at the
Sixty-fourth Session of the International Law Commission (July 24, 2012). The Court in
its Judgment also uses the term ‘common interest’ which is mentioned in the commentary
of art.48, para.(a) of the draft articles on State responsibility. Int’l L. Comm’n, Draft articles
on Responsibility of States for Internationally Wrongful Acts with Commentaries, Rep. of
the Int’l L. Comm’n (2001), reprinted in [2001] 2 Y.B. Int’l L. Comm’n, U.N.Doc. A/56/10
& Corr.1, at 126. The ILC draft articles that could be applied also refer to Barcelona Traction Case. Barcelona Traction Case is also cited in the Commentary to draft art.1 on State
responsibility. Id., at 33.
176 Both parties to the dispute relied on the ILC’s work. Senegal referred to the drafts in its
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The Most Recent Expression of the International Law-Making Relationship:
A New Period?
In Jurisdictional Immunities of the State Case—the most recent case analyzed
in this paper—the Court considered the United Nations Convention on Jurisdictional Immunities of States and Their Property, and the draft art.13, 30, para.
(a), 35 and 41 on State responsibility.177 The ICJ acknowledged the contribution
of the ILC as the legislator of the Convention and noted the ILC was a ‘useful’
forum for gathering information on domestic legislation and State comments to
the draft articles.178 In finding customary international law in the Jurisdictional
Immunities of the State Case the Court primarily relied on State practice and
domestic legislation, and confirmed that the ILC’s work was helpful to its reasoning.179 Taking into consideration that the Court is not bound by the ILC draft
written and oral proceedings four times, and Belgium referred to the ILC sixteen times.
Counter-Memorial of Senegal, Questions relating to the Obligation to Prosecute or Extradite (Belg. v. Sen.), Pleadings, 2011 I.C.J. (Aug. 23), available at http://www.icj-cij.org/
docket/files/144/16931.pdf.
177 The Convention was drafted by the ILC and adopted by States at the codification conference in 2004. It has not yet entered into force. United Nations Convention on Jurisdictional
Immunities of States and Their Property, Dec.2, 2004, U.N. Doc. A/59/508. This case is also
an interesting example of the weight the Court accords to the treaty not yet in force and
how it considers the ILC’s preparatory work in this respect. “The issue before the Court is
confined to acts committed on the territory of the forum State by the armed forces of a foreign State, and other organs of State working in co-operation with those armed forces, in
the course of conducting an armed conflict.” Jurisdictional Immunities of the State (Germ.
v. It.: Greece intervening), Judgment, 2012 I.C.J. 99, ¶¶55, 65 (Feb. 3). The issue before the
Court was whether Italy violated Germany’s jurisdictional immunity by allowing claims
before Italian civil courts pursuant to violations of international humanitarian law committed by the Germany during World War II. Provisional Summary Records of the 3062nd
Meeting, [2010] Y.B. Int’l Law Comm’n, U.N.Doc. A/CN.4/3062.
178 Provisional Summary Records of the 3148th Meeting, [2012] Y.B Int’l L. Comm’n, U.N.Doc.
A/CN.4/SR.3148. The convention informed ICJ’s reasoning and played an important role
in its judgment. ILC’s work is useful due to the comments made by the governments on
the draft articles or the draft convention. For example, the Court in Germany v Italy used
the comments made by China in 1990 and by the United States in 2004. Jurisdictional
Immunities of the State (Germ. v. It.: Greece intervening), Judgment, 2012 I.C.J. 99, ¶64
(Feb. 3). “The almost complete absence of contrary jurisprudence is also significant, as is
the absence of any statements by States in connection with the work of the International
Law Commission regarding State immunity.” Id., ¶77. This is also one of the reasons why
ILC’s work is useful. It also encompasses the ILC work. Press Release, I.C.J., Speech by H.E.
Judge Peter Tomka, President of the International Court of Justice, at the Sixty-fourth Session of the International Law Commission (July 24, 2012). Provisional Summary Records of
the 3148th Meeting, [2012] Y.B Int’l L. Comm’n, U.N.Doc. A/CN.4/SR.3148.
179 Jurisdictional Immunities of the State (Germ. v. It.: Greece intervening), Judgment, 2012
I.C.J. 99, ¶¶62, 70, 72 (Feb. 3). Both Germany and Italy are not parties to the convention,
which is not in force yet, and the Court could apply only the provisions which were of
a customary nature. Both parties to the dispute claimed some provisions of the Convention to be customary international law. Italy claimed art.12 of the Convention is customary international law, while Germany claimed art.19 is customary international law. Id.,
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articles nor its Commentary, ICJ’s approach to ILC’s work shows that the Court
prefers to rely on its own determinations of what the applicable international law
is on the matter, rather than on ILC’s work.
VII. How Can the Relationship Between the International Court of Justice and the International Law Commission be Improved: Some Ideas for the
Future of International Law-Making
Scholars—former frontrunners in developing international law—passed
their torch of the international law-making to the international judicial system.180 The ICJ, while exercising its judicial functions, also expands and influences the formation of international law by (often unpredictably) incorporating
internationally non-binding ILC draft articles into customary international law.
The continuing increase of ICJ’s reliance on ILC’s work may be a consequence of
the expansion of international law. The recent apparent reluctance of the ICJ to
rely on ILC’s work is therefore only temporary and of a limited scope.181
States are not actively engaging in international law-making and do not
adopt the ILC draft articles into treaties. States have been reluctant to adopt the
ILC’s work as an internationally-binding instrument for more than a decade,182
marking a difference between the ILC’s current silence and the past ‘golden age’
success.183 The ILC is partially to blame for States’ passiveness in not adopting the
¶115. “It follows that the Court must determine, in accordance with Article 38(1)(b) of its
Statute, the existence of “international custom, as evidence of a general practice accepted
as law” conferring immunity on States and, if so, what is the scope and extent of that
immunity on the States...” Id., ¶55. This is an opposite situations as in the case of the North
Sea Continental Shelf Case, when the court does not mention the disagreement, in order to
confirm the customary status of the rule – it wants this status. In finding rules on customary international law, the Court looked primarily at State practice and opinio juris, but also
acknowledged the importance of multilateral conventions in deriving rules of customary
international law, including the Convention on Jurisdictional Immunities.
180 The influence of scholars in creating international law has diminished. Oppenheim, supra
note 2, at 4, 5, 30 and 41; see also Schwebel, supra note 3, at 407. The current role of the
ICJ in international law is resembling more common-law courts, unlike the PCIJ’s resemblance to civil courts. Judicial law-making has become more acceptable. Kaczotowska,
supra note 11, at 15.
181 Abi-Saab, supra note 2, at 927 (claiming the development of customary international law is
the most visible expression of the expansion of international law); Rao, supra note 4, at 930
and 956 (claiming international tribunals expand and are an indicator of the expansion of
international law, but the courts rather than fragment, unify international law contribute
to the unity rather than to fragmentation); Guillaume, supra note 3, at 861–862 (claiming
the proliferation of international courts jeopardizes the unity of international law). See also
Pellet, supra note 17, at 22; and Alain Pellet, The Anatomy of Courts and Tribunals, 7 L. &
Practice of Int’l Ct. & Trib. 27, 287 (2008).
182 States are currently not codifying ILC’s work. The last two codification conferences were
organized by the General Assembly in 1997 and 2004, respectively.
183 Jennings, supra note 2, at 346; see also Speech by Mrs. Edwige Belliard, Report of the International
Law Commission on the work of its sixtieth session, General Observations (Oct. 29, 2008).
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ILC’s work—the ILC’s final products in the form of ‘conclusions’ or ‘guidelines’
effectively preclude States from incorporating the ILC’s work into as a treaty.184
If the ILC methods established in 1949 were successful in past, they are no
longer yielding the appropriate results today in the codification and development of the ‘new’ international law. ILC’s Special Rapporteurs should follow specific standards established before researching a particular field of international
law.185 ILC draft articles and conclusions are actively drafted only by a handful
of ILC members who are willing to participate in the Drafting Committee’s discussions. More transparency in the drafting process would not only incentivize
States to adopt the ILC’s draft articles, but could also help the Court identify
evidence the ILC relied on in drafting the particular draft article. Mutual trust
and transparency in the ICJ-ILC relationship also will lead to more coherence
and predictability in identifying new norms of international law and developing
some other areas of law.186
Both the ICJ and the ILC should survey the whole field of State practice independently and describe transparently their findings for the benefit of the international community as a whole.187 The ILC should become a depositary of information on State practice on a specific topic that the Court, scholars and international
organizations can rely on.188 Every ILC member should be able to contribute to
184 By adopting guidelines and conclusions, ILC’s work can be turned into international
(binding) law only by the ICJ or State practice together with opinio juris. See Aegean Sea
Continental Shelf Case (Greece v. Turk.), Judgment, 1978 I.C.J. 3, ¶42 (Dec. 19). See also
Owada, The International Law Commission and the Process of Law-Formation, Making Better international Law: The International Law Commission at 50, Proceedings of the United
Nations Colloquium on Progressive Development and Codification of International Law,
United Nations Publication (1998), at 176–177. See also Danilenko, supra note 25, at 57
(noting a decline in the importance of the form in the treaty-making). Cf. Kolosov, Overview of the International Law-Making Process and the Role of the International Law Commission (Presentation), Making Better international Law: The International Law Commission at 50, Proceedings of the United Nations Colloquium on Progressive Development
and Codification of International Law, United Nations Publication (1998), at 202.
185 There are currently no standards applicable to the work of the Special Rapporteurs, with
the exception of the 50-page limit on the length of their reports.
186 Maritime Delimitation in the Area between Greenland and Jan Mayen (Den. v. Nor.),
Judgment, 1993 ICJ REP 38, 87 (June 14) (separate opinion of Judge Ranjeva).
187 The ILC maintains a relationship with regional legislative bodies; in addition, the ILC is
consulting non-governmental organizations, scholars and researchers. Rachmaran, supra
note 14, at 202; Christine Chinkin, Enhancing the International Law Commission’s Relationships with Other Law-Making Bodies and Relevant Academic and Professional Institutions
(Presentation), Making Better international Law: The International Law Commission at
50, Proceedings of the United Nations Colloquium on Progressive Development and Codification of International Law 338 (U.N. Publication, 1998), at 135, 334–340. Cooperation
of the ILC with other institutions enhanced the transparency of the ILC work. See also ILC
Statute, art. 16, para (e), art.26, para.1.
188 Even though draft articles are considered by the Drafting Committee and the ILC plenary,
Special Rapporteur’s initial input has a significant influence on the overall work of the ILC
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the research on State practice and the relevant literature in their domestic jurisdiction. More Special Rapporteurs on a specific topic are needed for determining State practice of the whole international community.189 Although currently
passive, the States should also not be left out of the international law-making
process—the Court and the Commission should be clearer on what basis they
determine that a rule forms part of customary international law.
The international law-making relationship between the ICJ and the ILC
should be recognized by the General Assembly and noted in an international
document that confirms their mutual influence.190 The ILC might consider sending its Chairman and the Special Rapporteurs on an annual visit to the ICJ for
consultations to maintain a more ‘uniform’ vision of international law.191
The ILC needs to adopt rules regarding its working methods. Additionally,
the ILC urgently needs new ‘good’ topics on uncodified areas of international
law. The fourth Survey of International Law that the United Nations Codification
Division is preparing should help the ILC perform its important task.192
on the topic. Jurisdictional Immunities of the State (Germ. v. It.: Greece intervening), Judgment, 2012 I.C.J. 99, ¶11 (Feb. 3) (dissenting opinion of Judge ad hoc Gaja).
189 Participation of all the members of the ILC in the Drafting Committee should be made
compulsory and it should not be discouraged for reasons of expediency. The ILC should
also stimulate its members for a more active participation and meaningful contribution;
and discontinue the practice of the in-advance-prepared speeches that have an adverse
impact on the creativity and searching for an intellectual compromise. Also, having more
Special Rapporteurs from developing countries might contribute to the wider acceptance
of the draft articles in the international community. The vast majority of former Special
Rapportuers were either from Western Europe or United States. See also Pellet, supra note
17, at 20 (noting the government officials-members of the ILC mainly come from the
developing countries).
190 ICJ decisions are evidence of international law (Art. 24 ILC Statute). Art. 25 and art. 26
ILC Statute confer a legal basis for ICJ-ILC cooperation in future. See also Shahabuddeen, supra note 14, at 71 (noting the inconsistency between art.24 ILC Statute and art.38
ICJ Statute, where the ICJ judgments are not considered to be an evidence of customary
international law). See also Special Rapporteur on the Law of Treaties, Int’l L.Comm’n,
U.N.Doc. A/CN.4/23 (Apr.14, 1950) (by James Leslie Brierly), reprinted in [1950] 2 Y.B.
Int’l L. Comm’n, U.N.Doc. A/1316 and Special Rapporteur on Formation and Evidence in
Customary International Law, First report on Formation and evidence of customary international law, Int’l L. Comm’n, U.N. Doc. A/CN.4/663 (May 17, 2013) (by Sir Michael Wood).
191 At the visits to the ILC, the President of the Court reports on its current work and sometimes (implicitly) suggests points to areas of international law the ILC could consider. The
speech of the ICJ President is followed by an informal debate.
192 Pellet, supra note 17, at 21–22. The ILC should also look at what areas of international
law are still uncodified and undeveloped. E.g. Barcelona Traction, Light and Power Company, Limited, (Belg. v. Spain) (New Application: 1962), Judgment, 1970 I.C.J. 3 (Feb. 5) (in
relation to international commercial law); Jurisdictional Immunities of the State (Germ.
v. It.: Greece intervening), Judgment, 2012 I.C.J. 99, ¶¶53–54 (Feb. 3) (dissenting opinion of Judge Trinidade) (in relation to threshold of the gravity of the breaches of human
rights and of international humanitarian law); Maritime Delimitation in the Black Sea
(Rom. v. Ukr.), Judgment, 2009 I.C.J. 61 (Feb. 3) (in relation to historic waters, including
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Will modifying ILC’s working methods be enough to revive ILC’s past reputation? Despite the uncertain future of the (now) ILC draft conclusions, the personal link between the ICJ and the ILC continues to link the international bodies, as the ILC members continue to be elected as ICJ Judges.193 However, in
order for this international law-making relationship to bear fruit, the ILC should
set standards and guidelines for its work in the future. A more structured ILC
research and drafting process, and more transparent working methods, may
encourage a return to a greater reliance of States (and the Court) on ILC’s work.
The relationship between the ICL and ILC establishes a platform for new and
fresh ideas for the future of international law. International law has been with
us for a long time, but the constellation and its functioning is still waiting to be
fully discovered. In acknowledging the Court’s increasingly important role in
international law-making,194 and in further elaborating Professor Georges AbiSaab’s idea of the ‘universe of international law’, the rules of international law
become clearer when identified as part of the customary international law by
the Court. Although the star might have existed long before the ICJ found it, the
Court’s discovery confirms its position in the constellation of international law.

historic bays); Continental Shelf (Tunis./Libya), Judgment, 1982 I.C.J. 18 (Feb. 24).
193 See Schwebel, supra note 7, at 67 (hinting on potential dissatisfaction with the quality of the
draft articles and with the overall functioning of the Commission).
194 “[T]he court will continue to play this role in the future. International law has been developing at an ever faster pace; … the international law-making process has gained an impressive and often underestimated momentum.” Schwebel, supra note 3, at 415.
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Abstract: The Constitutional Court of Romania has subjected the introduction of
a norm of European Union law into the constitutionality control, as an interposed norm
to the standard norm. On the one hand, the norm should be sufficiently clear, precise
and unequivocal in itself, or its meaning should have been clearly, precisely and unequivocally established by the Court of Justice of the European Union, and on the other
hand it should be circumscribed by a certain level of constitutional relevance, so that
its normative content could support the possible breach of the Constitution – the only
direct standard norm within the constitutionality control – by national law. However,
the experience of the Constitutional Court of Romania over the eight years (2007–2014)
since the EU accession, does not seem to be very convincing, irrespective of the way in
which European Union law, including the case law of the CJUE has been used: as justifying or circumstantial argument, as a mere reference or in an inadequate context.
Keywords: European Union Law; constitutional courts; constitutional control; interposed norm; transposition of directives: Court of Justice of the European Union

1. Introductory remarks. Reference to CJUE decisions in the case law of
the Constitutional Court of Romania
The first contact of the Constitutional Court of Romania with the European
Union and its law already goes back to time immemorial, with the so-called
‘Euro-friendship’ notable during the pre-accession time, in which the call on the
European Union law envisaged rather the creation of authoritative arguments,
or sometimes merely circumstantial ones. Historically speaking, the first reference dates as far back as 2000, when the Constitutional Court noted in Decision
No. 253 of 28 November 2000, that ‘the provisions of the Law No. 8/1996 on
1
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Copyright and Neighbouring Rights have taken over the mechanism existing on
international level’. It also noted the relevance of ‘some of the provisions of the
Council Directive No. 93/83/EEC of 27 September 1993 on the coordination of
certain rules concerning copyright and rights related to copyright applicable to
satellite broadcasting and cable retransmission (a legal act which, even though
it does not have legal effects in Romania, contains internationally acknowledged
demands)”.2
Only six years later does the Constitutional Court of Romania timidly reopen
its gates to European Union law, stating in Decision No. 205 of 7 March 2006, that
‘Romania is being strictly monitored by the European Commission in matters of
Competition, and the infringement of these provisions in the Accession Treaty is
capable of triggering the safeguard clause, with the consequence of postponing
Romania’s accession to the European Union’.3 Moreover, ‘with reference to the
criticism regarding the existence in the law of some regulations applicable to
the structures on the European level, […] the Court finds that taking over some
regulations adopted by the fora of the European Union does not mean exceeding
their powers, but implementing the Community law in the internal law.’4
At the same time, the first reference to the ECJ case law appears and the
Constitutional Court notes that ‘by the Santex Decision of 27 February 2003,5 the
2

3

4
5

The Constitutional Court of Romania, Decision No. 253 of 28 November 2000 on the unconstitutionality exception of the provisions of Art.131, par.(3), par.(4) and par.(5) of the Law
No. 8/1996 on copyright and neighbouring rights, published in the Official Gazette, Part I,
No. 261, of 22 May 2001. At the time, President of the Constitutional Court was prof. Lucian
Mihai, who was at the same time professor of intellectual property law at the Law School of
the University of Bucharest, which can explain, in relation to his whole case law at the time,
the ‘bizarre’ reference to the text of a Directive of the Constitutional Court.
The Constitutional Court of Romania, Decision No. 205 of 7 March 2006 on the unconstitutionality exception of the provisions of Art.III of the Government Emergency Ordinance
No. 43/2005 amending and supplementing the Government Emergency Ordinance No.
119/2001 on some measures for the privatisation of the “Sidex” Galați Steel Works (S.C.
Combinatul Siderurgic ‘Sidex’ - S.A. Galaţi) and of the Government Emergency Ordinance
No. 51/1998 on the realisation of some state assets, as well as of the Government Emergency Ordinance No. 43/2005 in its entirety, published in the Official Gazette, Part I, No.
340 of 14 April 2006. Of course, previously, by the Decision No. 148 of 16 April 2003 on
the constitutionality of the legislative proposal to revise the Constitution of Romania, published in the Official Gazette, Part I, No. 317 of 12 May 2003, the Constitutional Court had
established that ‘the Member States of the European Union have decided to perform jointly
some duties which traditionally are matters for the national sovereignty of each Member
State. The accession of Romania to the European Union presupposes the observation of
the provisions of the acquis regarding the free movement of capital, and the rights of the
European citizens to invest and acquire goods under conditions of equality with Romanian
citizens.’
The Constitutional Court of Romania, Decision No. 298 of 29 March 2006 on the unconstitutionality of the Law regarding the reform of the health system, published in the Official
Gazette, Part I, No. 372 of 28 April 2006.
Reference is made to the case C-327/00, Santex, Judgement of the Court of 27 February

© Palacký University Olomouc, Czech Republic, 2015. ISSN 1213-8770

60

ICLR, 2015, Vol. 15, No. 1.
Court in Luxemburg has decided about the establishment of limitation periods
for some public procurement procedures, that the definition of the conditions in
which these limitation periods operate is subject of the legal system of the Member States and is, in principle, in subject to the requirement of the application of
the principle of legal certainty.6 Also by the same token, in relation to the establishment of legal requirements for the admission into the profession of lawyer
which cannot discriminate against people already retired on the age criterion or
who have less than 5 years until retirement age, ‘the Court of Justice of the European communities, by the Decision of 22 November 2005, given in the case W.
Mangold v R. Helm,7 regarding the establishment of an age criterion in the matter
of conclusion of employment contracts, has decided that a [...] legislation which
retains the age of the worker as sole criterion for the application of a fixed-term
employment contract, without having demonstrated that the establishment of an
age threshold [...] is objectively necessary to achieve an employability objective
[...], must be considered as outside the appropriate and necessary framework to
attain the envisaged objective’.8
The reticence mentioned above (or maybe the insufficient professional
approach at that time) also led to a first confusion between the norms of the
Council of Europe and those of the European Union. Thus, the Constitutional
Court held by Decision No. 568 of 19 September 2006, that ‘[a] further criticism consists in maintaining the infringement of the Recommendation (2002)2
regarding the access to official documents, adopted by the Committee of Ministers of the Council of Europe, as well as the infringement of Ch. 2 (in reality Title
I – Article II-71) of the Charter of Fundamental Rights of the European Union
on freedom of information. The Constitutional Court finds that these statements
are without merit. In order to implement the provisions of Art.148 of the Constitution, the process of accession of Romania to the European Union must be
completed, which means that at the date when this decision is made, there can
be no analysis of the possible contradiction between the criticised legal texts and

6

7
8

2003, ECLI:EU:C:2003:109; the citation from the text of the Judgement is incomplete.
The Constitutional Court of Romania, Decision No. 308 of 6 April 2006 on the unconstitutionality exception of the provisions of Art.45 par.(5) of the Law No.10/2001 regarding the
legal regime of some immovable property abusively taken over during 6 March 1945–22
December 1989, published in the Official Gazette, Part I, No. 390 of 5 May 2006.
Case C-144/04, Mangold, Judgement of the Court of 22 November 2005,
ECLI:EU:C:2005:709.
The Constitutional Court of Romania, Decision No. 513 of 20 June 2006 on the unconstitutionality exception of the provisions of Art.161 of the Law No.51/1995 for the organisation
and practice of the profession of lawyer, published in the Official Gazette, Part I, No.598 of
11 June 2006. This last resolution is cited also by K. Benke in Challenges of the Constitutionality Control: Past and Future, a material which was published in the Anniversary Volume
“20 Years of Existence and 100 Years of Constitutionality Control. The Constitutionality
Control – Tradition and Perspectives”, coordinated by A. Zegrean and M.-S. Costinescu,
Universul Juridic Press, Bucharest, 2013, p.123.
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the provisions of the international documents mentioned.’9 The error is rightfully considered in doctrine to be ‘inadmissible’,10 the provisions of Art.148 of the
Constitution referring exclusively to European Union law. Surprisingly enough,
the same error was repeated even worse, after the accession, in the text of a decision from 2007.11 The Constitutional Court established by Decision No. 588 of
19 June 2007, that ‘this kind of Community acts12 represent legal measures which
allow the institutions of the European Union to present their points of view to
the Member States, without the obligation of the Member States to comply with
the decision made by the Community administration. Recommendations, as
opposed to opinions, can be made on its own initiative, thus representing only
the position of the issuing institution, their real meaning being of a moral or
political nature.’13
The number of judgments of the Court of Justice of the European Union and
of the Court of European Union invoked in the statement of reasons of the Constitutional Court of Romania was a small one (only 62 until 31 December 2014
out of a total number of 10207 decisions, judgements and opinions adopted in
the period 2007–201414), irrespective of the way in which they were used.15
9

10
11

12
13

14
15

The Constitutional Court of Romania, Decision No. 568 of 19 September 2006 on the
unconstitutionality exception of the provisions of Art.12, Art.13 and Art.22 of the Law
No.544/2001 regarding the free access to public interest information, and of the Art.32
and Art. 33 of the Law No.182/2002 regarding the protection of classified information,
published in the Official Gazette, Part I, No.890 of 1 November 2006.
See C.-L. Popescu, Constitutionality Control. Community Law. Fundamental Rights in
Curierul Judiciar (Judicial Courier) No. 11/2006, p.1–3.
The Constitutional Court of Romania, Decision No. 588 of 19 June 2007 on the unconstitutionality exception of the provisions of Art.I item.228 and Art.II par.(3) of the Law
No.356/2006 amending and supplementing the Code of Criminal Procedure, as well as
amending other laws, published in the Official Gazette, Part I, No.581 of 23 August 2007.
Recommendation No.(94)12 of the Committee of Ministers of the Council of Europe,
adopted on 13 October 1994 at the 516th meeting of the state secretaries.
Also a general laugh raises Decision No. 1636 of 10 December 2009 on the unconstitutionality of the Law amending and supplementing the Law on the Chambers of Commerce in
Romania No.335/2007 and of the Law No.26/1990 on the Commercial Registry, published
in the Official Gazette, Part I, No.45 of 20 January 2010, where the Constitutional Court
increases ante factum, the number of Member States of the European Union: ‘taking into
consideration that the Commercial Registry delivers a public service of particular importance for the operation of the internal market throughout the European Union, most of the
Member States have placed the organisation of the Commercial Registry under public control, in various ways. Thus, in 33 Member States (italics added) the Commercial Registry is
organised under the authority of a ministry and only in two Member States (italics added) is
it kept by the Chambers of Commerce, but these either have the status of public institutions
within the local public administration, or are under the control of a minister’. At the date
when the decision wad adopted there were 27 Member States within the European Union...
The statistic data are the official data, published on the website of the Constitutional Court
of Romania and updated at the beginning of the year 2015, see http://www.ccr.ro/uploads/
Statistica/Sin_dec_14.pdf [last accessed on 31.01.2015].
As we stated on a previous occasion, ‘the fact seems excusable from a historical point of
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For example, in the statement of reasons for the Decision No. 1166 of 17
September 2009, the ECJ case law in the cases 61/65, G. Vaassen-Göbbels v. Management of the Beambtenfonds voor het Mijnbedrijf and C-17/00 François De Coster v. Collège des bourgmestre et échevins de Watermael-Boitsfort is considered
a model for the interpretation of the concept of ‘court of law’ competent to make
a reference for a preliminary ruling, but the criteria are not subject to internal
law.16 The same applies to the ECJ Judgement of 11 March 1980, made in the
case Foglia v Novello, finding that it is not competent in the case in which it
would be obliged to make decisions in fictive cases, ‘which would endanger the
whole system of means of redress available to private persons which allow them
to defend themselves.’17 Also in Decision No. 1 of 10 January 2014, the case law
of the Court of Justice of the European Union was referred to, which ‘implicitly
acknowledged the necessity to respect the legitimate expectations of the citizens
to whom a legal regulation is addressed, for example, in the Judgement of 15
July 2004, passed in the case C-459/0218 - Willy Gerekens and the Procol Agricultural Association for the promotion of the marketing of dairy products v the Grand
Duchy of Luxemburg, par. 23 and 24, or the Judgement of 29 June 2010, passed in
the case C-550/09 – Criminal case against E. and F., par. 59.’19
In Decision No. 917 of 6 July 2010 simple reference is made to the judgement
of 19 February 2002, passed in the case Wouters and Others, by the Court of
Justice of the European the role of the lawyer, who, by the practice of their profession, performs an economic activity which ‘consists in offering goods or services

16
17

18
19

view, as the Constitutional Court was literally suffocated until 2012 by the abusive invocation of the unconstitutionality exception, precisely with a view to protracting passing
judgement in certain cases, especially criminal ones involving corruption’, see Curtea
Constituţională a României şi dreptul Uniunii Europene. Culegere de jurisprudenţă (The
Constitutional Court of Romania and the European Union Law. Case Law Collection),
Editura Universitară, Bucharest, 2014, a selection by D. Călin, p.6.
The Constitutional Court of Romania, Decision No. 1166 of 17 September 2009 on the
unconstitutionality of the provisions of Art.37 par.(1) and (2) of the Law No.31/1990 on
companies, published in the Official Gazette, Part I, No.706 of 21 October 2009.
The Constitutional Court of Romania, Decision No. 137 of 1 February 2011 on the unconstitutionality exception of the provisions of Art.86 par.(1) and (3) and of the Art.88 of the
Law No.84/1998 on trade marks and geographical indications, as well as of the item 17, letter a) of the Annex No.4 to the Government Ordinance No.41/1998 on taxes for industrial
property protection, and their use, published in the Official Gazette, Part I, No.320 of 10
May 2011.
ECLI:EU:C:2004:454.
The Constitutional Court of Romania, Decision No. 1 of 10 January 2014 on the unconstitutionality of the Law regarding the establishment of some decentralisation measures for
some competencies held by some ministries and specialised bodies of the public central
administration, as well as of some reform measures regarding the public administration,
published in the Official Gazette, Part I, no. 123 of 19 February 2014.
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on a free market’.20 By the same token we also mention Decision No. 1344 of 13
October 2011, where the case law of the Court of Justice of the European Union
is taken into consideration in the field of freedom to provide services, stipulated by Art.49 EC (Art. 56 TFEU now). Thus, ‘by the Judgement of 3 June 2010,
passed in the case C-258/08,21 Ladbrokes Betting & Gaming Ltd, Ladbrokes International Ltd v Stichting de Nationale Sporttotalisator, CJEU reconfirmed its case
law according to which, in the field of gambling regulation, the Member States
have a large margin of discretion’.22 Similarly, we mention Decision No. 490 of
21 November 2013, in which the Constitutional Court makes reference to the
CJEU judgement of 11 June 2009, passed in the case C-429/07,23 the judgement
of 27 September 2006, passed in the case T-59/02,24 by the Court of the European
Union and the judgement of the Court of the European Union of 16 September
2013 passed in the case T-386/10.25
At the same time, in reference to the role of the woman within the family, citing as authoritative argument for the principle of equal pay for equal work men
and women, the judgment Judgement of 13 November 2008 made in the case
Commission of the European Communities v Italy, C-46/0726, and the judgment
of 26 March 2009, made in the case Commission of the European Communities
v Greece, C-559/0727, by the Court of Justice of the European Communities, the
Constitutional Court has brought about a change of perspective regarding the
matter of equalisation of the retiring age for men and women. ‘Without being in
a position to decide the opportunity of the matter, the opposition to this solution, however, would signify at present opposing a social current of international
dimensions, to which Romania is called to live up. Of course, the existing discrepancies between the current social standards in Romania and those standards
20 The Constitutional Court of Romania, Decision No. 917 of 6 July 2010 on the unconstitutionality exception of the provisions of Art.274 par.3 of the Code of Civil Procedure,
published in the Official Gazette, Part I, No.524 of 28 July 2010.
21 ECLI:EU:C:2010:308.
22 The Constitutional Court of Romania, Decision No. 1344 of 13 October 2011 on the
unconstitutionality exception of the provisions of the Government Emergency Ordinance
No.77/2009 on the organisation and exploitation of gambling, in its entirety, and of the
provision Art.1 par.(1), Art.12 par.(5), Art.14, Art.15 par.(1) letter a) item (ii), par.(4) and
(6), Art.17 par.(1), (7) and (9), Art.20, Art.22 par.(2), Art.27 par.(1), (3) and (4), Art.28 par.
(3) and (4) and Art.29 of it, in particular, as well as of the provisions of Art.77 par.(2) of the
Law No.571/2003 on the Tax Code, published in the Official Gazette, Part I, No.32 of 16
January 2012.
23 ECLI:EU:C:2009:359.
24 ECLI:EU:T:2006:272.
25 ECLI:EU:T:2013:450. The Constitutional Court of Romania, Decision No. 490 of 21
November 2013 on the unconstitutionality exception of the provisions of Art. 51 par. (1)
letter a) of the Competition Law No. 21/1996, published in the Official Gazette, Part I, No.
92 of 6 February 2014.
26 ECLI:EU:C:2008:618.
27 ECLI:EU:C:2009:198.
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cannot be denied. Therefore the Court considers that the solution adopted by the
lawmaker by the Law on the unitary pension system, in the sense of a gradual
increase of the retiring age for women over a period of 15 years, is the only one
capable to ensure the suitability of this measure for the social reality and the constitutionality of the law.’28 Decision No. 1591 of 13 December 2011 again retains
as an authoritative argument, that ‘the Court of Justice of the European Union
decided in the same sense, too, by the judgement of 3 September 2009, in the
case Pia Messner/Stefan Kruger Company, in order to reject as groundless the
idea of ‘causing irretrievable damage to the trader, by the exercise of the right to
unilateral termination of the contract by the consumer’.29
More recently, without any mention of the name of the cases, the Constitutional Court of Romania makes reference to the case law of the CJEU, ‘which
reminded the importance which the principle of the matter already judged
both within the legal system of the Union, and within the national legal systems (Judgement of 29 June 2010 passed in the case C-526/08,30 par. 26). This
principle is the expression of the principle of legal security (judgement of 1 June
1999, passed in the case C-126/97,31 par. 46). Thus, in order to guarantee both
the stability of the law and of the legal relations, and a good administration of
justice, it is necessary that the judgements which are final after the exhaustion
of all available remedies or after the expiry of the deadlines for these legal procedures, should not be contested (judgement of 3 September 2009 passed in the
case C-2/08,32 par. 22).’33
2. The delimitation of competencies between the Constitutional Court of
Romania and the CJEU
Initially, the Constitutional Court of Romania appreciated that is has the
power to control the compatibility of internal law with European Union law.
28 The Constitutional Court of Romania, Decision No. 1237 of 6 October 2010 on the unconstitutionality of the provisions of Art.6 par.(1) item I letter c) and item IV letter e), of the
Art.53 par.(1), Art.54, Art.65 par.(4), Art.102 par.(1) and (2) and of the Art.196 letters b),
e), g), r) and s) of the Law on the unitary public pension system, as well as of the Law as
a whole, published in the Official Gazette, Part I, No.785 of 24 November 2010.
29 The Constitutional Court of Romania, Decision No. 1591 of 13 December 2011 on the
unconstitutionality exception of the provisions of Art.7 par.(1) of the Government Ordinance No.130/2000 on customer protection when on conclusion and execution of distance
contracts, published in the Official Gazette, Part I, No.80 of 1 February 2012.
30 ECLI:EU:C:2010:379.
31 ECLI:EU:C:1999:269.
32 ECLI:EU:C:2009:506.
33 The Constitutional Court of Romania, Decision No. 365 of 25 June 2014 on the unconstitutionality exception of the provisions of Art. 4 of the Law No. 187/2012 on the implementation of Law No. 286/2009 on the Criminal Code, published in the Official Gazette, Part I,
No. 587 of 6 August 2014.
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Thus, in a language considered in doctrine as ‘very prudent’,34 by Decision No.
59 of 17 January 2007, the Court has found that ‘the provisions of the criticised
law must be brought in line firstly with the provisions of Government Emergency Ordinance No.117/2006 on national procedures regarding state aid, which
annulled the relevant internal legislation, and secondly the must be correlated
with the provisions of Art.87–89 of the EC Treaty’.35 However, a few months later,
the case law of the Constitutional Court changed by Decision No. 558 of 7 June
2007, as it considered ‘that the courts of law are the ones called to address the
Court of Justice of the European Communities, with a view to ensuring the effective and uniform application of the Community legislation’.36 By the same vein,
towards the end of the year 2007, by the Decision No. 1031 of 13 November
2007, the Constitutional Court reconsidered it, without indicating the reasons,
and decided that ‘it will examine the compatibility of the internal legislation in
the field of ensuring the observance of the intellectual property rights within the
clearance procedures, with the relevant European Union legislation, […] under
the Art.148 par. (2) of the Constitution […].’37
It is clear that these case law fluctuations,38 reminding maybe of the Gaussian bell curve, define a period of disorder regarding the perception and use of
34 See K. Benke, in Challenges of the Constitutionality Control: Past and Future, a material
which was published in the Anniversary Volume “20 Years of Existence and 100 Years
of Constitutionality Control. The Constitutionality Control – Tradition and Perspectives”,
coordinated by A. Zegrean and M. – S. Costinescu, Universul Juridic Press, Bucharest, 2013,
p.123.
35 The Constitutional Court of Romania, Decision No. 59 of 17 January 2007 on the unconstitutionality of the provisions of Art.1 and Art.3 of the Law on the approval of some financial
measures for the small and medium-sized enterprises in the brewing industry, published
in the Official Gazette, Part I, no. 98 of 8 February 2007. Also see Decision No. 547 of 15
May 2008 on the unconstitutionality exception of the provisions of Art.9 par.(1) of the
Government Ordinance No.37/2007 on the establishment of the application framework
for the rules regarding the driving periods, breaks and rest periods of the drivers, as well as
the use of the technology recording their activity, published in the Official Gazette, Part I,
No.430 of 9 June 2008, in which it was stated that ‘ the texts criticised do not contravene the
Regulations No.581/2008 of the European Parliament and of the Council of the European
Union, invoked by the authors of the exception. On the contrary, they give it substance,
and shaping in the spirit of the will of the Community legislature the more general provisions comprised in these Regulations.’
36 The Constitutional Court of Romania, Decision No.558 of 7 June 2007 on the unconstitutionality exception of the provisions of Art.38 and Art.52 of the Law No.248/2005 on the
free movement of the Romanian citizens abroad, published in the Official Gazette, Part I,
No.464 of 10 July 2007.
37 The Constitutional Court of Romania, Decision No.1031 of 13 November 2007 on the
unconstitutionality exception of the provisions of Art.9 and Art.10 par.(1) and (2) of the
Law No.344/2005 on some measures for the insurance of the observation of intellectual
property rights within the clearance procedures, published in the Official Gazette, Part I,
No. 9 of 7 January 2008.
38 See E.S. Tănăsescu, La primauté du droit communautaire dans la jurisprudence de la Cour
Constitutionnelle roumaine, in Analele Universității din București (the Annals of the Uni-
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the norms of the European Union law by the Constitutional Court of Romania. Moreover, Decision No. 604/2008, analysed precisely the area of action left
to Member States by European Union legislation, retaining that ‘[t]he Regulation of the Council of the European Union No.343/2003, published in the Official Journal of the European Communities L 199, 31/07/2007, p.0023–0029,
establishing the criteria and mechanisms for the determination of the Member
States responsible for the examination of the applications submitted in one of
the Member States by a citizen of a third country, stipulates under Art.19 par.2,
that the implementation of transfer is not suspended in case of the introduction
of a remedy, namely the complaint. But this is not an imperative rule, it allows
either the internal legislation, or the national courts to appreciate the necessity
of suspending the execution of the provision to transfer to another state, as the
case may be’ 39.
However, the case law has crystallised in the sense of the statement that it
is not within the power of the Constitutional Court to analyse the conformity of
a provision of the national law with the test of the Treaty on the Functioning of
the European Union under the Art.148 of the Constitution,40 as ‘in the relations
between the Community and the national law (with the exception of the Constitution), one can speak only of the priority of application of the former over the
latter, which is within the power of the courts of law’.41 The source of inspiration
for Decision No. 137 of 25 February 2010 was, according to the lay judge who
participated in handling the unconstitutionality exception,42 the Ordinance of
19 December 2006 of the Constitutional Court of Poland.43 Previously, it had
been decided that ‘in the situation in which the Constitutional Court considered
itself competent to decide in the matter of conformity of the national law with
the European law, it could lead to a possible conflict of powers between the two
versity of Bucharest), Law Series, No. 3/2009, p. 120.
39 The Constitutional Court of Romania, Decision No. 604 of 20 May 2008 on the unconstitutionality exception of the provisions of Art.121 of the Law No.122/2006 on asylum in
Romania, published in the Official Gazette, Part I, No.469 of 25 June 2008.
40 The Constitutional Court of Romania, Decision No. 498 of 10 May 2012 on the unconstitutionality exception of the provisions of Art.1 letter g) of the Law No.12/1990 on the protection of the population against some illegal commercial activities, published in the Official
Gazette, Part I, No.428 of 28 June 2012.
41 The Constitutional Court of Romania, Decision No. 137 of 25 February 2010 on the unconstitutionality exception of the provisions of Art.4 letter a) of the Government Emergency
Ordinance No.50/2008 for the establishment of a pollution tax for vehicles, published in
the Official Gazette, Part I, No. 182 of 22 March 2010. See also Decision No. 468 of 8 May
2012on the unconstitutionality exception of the provisions of Art.274 par.1, 2 and 3 of the
Code of Civil Procedure, published in the Official Gazette, Part I, No.524 of 27 July 2012.
42 See K. Benke, p.127.
43 Trybunał Konstytucyjny, Ordinance of 19 December 2006, case P 37/05, available online
on the web page http://www.trybunal.gov.pl/OTK/teksty/otkpdf/2006/P_37_05.pdf [last
accessed on 14.01.2015].
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courts, which, at this level, is inacceptable.’44 Doctrine shows that ‘the unconstitutionality of an internal law cannot result simply from its nonconformity with
the European one, and the Court can determine the unconstitutionality of the

44 The Constitutional Court of Romania, Decision No. 1596 of 26 November 2009 on the
unconstitutionality exception of the provisions of Art.4 letter a) and Art.11 of the Government Emergency Ordinance No.50/2008 for the establishment of a pollution tax for vehicles, published in the Official Gazette, Part I, No.37 of 18 January 2010. In the Decision No.
1197 of 30 September 2010 on the unconstitutionality exception of the provisions of Art.
147 par.2 and Art..255 par.1 of the Criminal Code, published in the Official Gazette, Part
I, No.732 of 3 November 2010, The Constitutional Court found that it does not fall within
its powers to ‘analyse the compliance of a provision of the national law with the text of the
Lisbon Treaty in the light of the Art.148 of the Constitution. Such power, namely to establish whether there is a contradiction between the national law and the Lisbon Treaty, which
entered into force on the 1 December 2009, rests with the court’. See also Decision No. 1249
of 7 October 2010 on the unconstitutionality exception of the provisions of Art.4 letter
a) of the Government Emergency Ordinance No.50/2008 for the establishment of a pollution tax for vehicles, published in the Official Gazette, Part I, No.764 of 16 November
2010, by which it was stated that ‘if the point of view were accepted that the constitutional
court has the power to establish the constitutionality of a legal text in reference to a Community act, the powers of the Court of Justice of the European Union would be obviously
affected, since the interpretation of the fundamental treaties falls within the power of the
latter’. By the same token we mention the Decision No.1574 of 7 December 2010 on the
unconstitutionality exception of the provisions of the Art.94 par.(1) letter m) with respect
to Art.54 letter h) of the Law No.188/1999 on the status of the civil servants, published in
the Official Gazette, Part I, No.110 of 11 February 2011; Decision No. 903 of 30 June 2011
on the unconstitutionality exception of the provisions of Art.4 letter a) of the Government
Emergency Ordinance No.50/2008 for the establishment of a pollution tax for vehicles,
published in the Official Gazette, Part I, No.673 of 21 September 2011; Decision No. 498
of 10 May 2012 on the unconstitutionality exception of the provisions of Art.1 letter g) of
the Law No.12/1990 on the protection of the population against some illegal commercial
activities, published in the Official Gazette, Part I, No.428 of 28 June 2012; Decision No.
354 of 24 September 2013 on the unconstitutionality exception of the provisions of the
Government Emergency Ordinance No.34/2009 on the budgetary amendment for 2009
and the adoption of some tax and financial measures, as well as of the Art.1451 of the
Law No.571/2003 on the Tax Code in the form introduced by the Government Emergency
Ordinance No.34/2009, published in the Official Gazette Part I, No.764 of 9 December
2013; Decision No. 101 of 27 February 2014 on the unconstitutionality exception of the
provisions of Art. 2 of the Law no. 514/2003 on the organisation and practice of the profession of legal adviser, published in the Official Gazette, Part I, No. 346 of 12 May 2014;
Decision No. 53 of 5 February 2014 on the unconstitutionality exception of the provisions
of Art. 10 par. (2) letter f) of the Energy and Natural Gas Law No. 123/2012, published in
the Official Gazette, Part I, No. 341 of 9 May 2014; Decision No. 293 of 22 May 2014 on
the unconstitutionality exception of the provisions of Art. 124 par. (2) of the Government
Ordinance No. 92/2003 on the Fiscal Procedure Code, published in the Official Gazette,
Part I, No. 573 of 31 July 2014; Decision No. 350 of 24 June 2014 on the unconstitutionality exception of the provisions of the Government Emergency Ordinance No. 71/2012 on
the appointment of the Ministry of Health as a centralised unit for public procurement,
published in the Official Gazette, Part I, No. 571 of 31 July 2014.
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national law only if it is implicitly or explicitly contrary to any constitutional
text’.45
Constitutional identity and respectively national identity are not notions
further analysed by the Constitutional Court of Romania. A general reference
mentions the fact that ‘each Member State, by virtue of the principle of national
constitutional identity, has full freedom to establish the legislative framework
relating to the statute of the members of Parliament who activate in the national
legislative forum, including the legal regime of the property rights related to the
exercise of these publicly appointed offices’.46 At the same time, citing the Bundesverfassungsgericht of Germany (Decision of 30 June 2009 on the Lisbon Treaty),
the Constitutional Court of Romania seems to develop the notion of ‘national
constitutional identity’, showing that ‘member states maintain powers which are
inherent to keeping their constitutional identity, as giving up powers, as well
as reconsidering, accentuating and stressing new guidelines within the powers
already given up, is up to the constitutional area of assessment of the Member
States’.47 Even so, as a principle, constitutional provisions offer at most a hint to
the notion of national identity, for each Member State.48
3. The possibility to use a law of the European Union within the constitutionality control form the perspective of the Constitutional Court of Romania
The Decision No. 668 of 18 May 2011 of the Constitutional Court of Romania49 is of utmost importance regarding the possibility of the use of the provisions
45 K. Benke, The Powers of the Constitutional Courts in Relation to the Power of the Court of
Justice of the European Communities, in the Light of Their Case Law, in Dreptul (Law) No.
11/2008, p. 138.
46 The Constitutional Court of Romania, Decision No. 964 of 20 November 2012 on the
unconstitutionality exception of the provisions of Art.1 letter f) of the Law No.119/2010
on the adoption of some rules in the field of pensions, published in the Official Gazette,
Part I, no.23 of 11 January 2013.
47 The Constitutional Court of Romania, Decision No. 683 of 27 June 2012 on the legal conflict
of a constitutional nature between the Government, represented by the Prime Minister, on
the one hand, and the President of Romania, on the other hand, published in the Official
Gazette, Part I, no.479 of 12 July 2012.
48 See also M. Duțu, in The Constitutionality Control of Laws – an instrument for promoting
constitutional identity, material published in the Anniversary Volume “20 Years of Existence and 100 Years of Constitutionality Control. The Constitutionality Control – Tradition
and Perspectives”, coordinated by A. Zegrean and M.-S. Costinescu, Universul Juridic Press,
Bucharest, 2013, p.106–114.
49 The Constitutional Court of Romania, Decision No. 668 of 18 May 2011 on the unconstitutionality exception of the provisions of Art.4 letter a) of the Government Emergency
Ordinance No.50/2008 for the establishment of a pollution tax for vehicles, of the annexes
No.1–4 to this Emergency Ordinance, as well as of the Government Emergency Ordinance
No.50/2008, in its entirety, published in the Official Gazette, Part I, No.487 of 8 July 2011.
See also Decision No. 676 of 13 November 2014 on the unconstitutionality exception of
the provisions Art. XV of the Government Emergency Ordinance No. 8/2014 amending
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of European Union law within the constitutionality control. The Constitutional
Court has established that ‘the use of a law of the European Union within the
constitutionality control as an interposed norm to the standard norm implies,
under the Art.148 par.(2) and (4) of the Constitution of Romania, cumulative
conditionality: on the one hand this law seems sufficiently clear, precise and
unequivocal in itself, or that its meaning should have been clearly, precisely and
unequivocally established by the Court of Justice of the European Union50 and
on the other hand it should be circumscribed by a certain level of constitutional
relevance, so that its normative content could support the possible breach of the
Constitution – the only direct standard norm within the constitutionality control
– by the national law. In such a hypothesis, the approach of the Constitutional
Court is different than the mere application and interpretation of the law, which
is a power of the courts of law and of the administrative authorities, or than the
possible matters which are part of the legal policy promoted by the Parliament or
the Government, as the case may be. By virtue of the cumulative conditionality
stated above, it is up to the Constitutional Court to apply within the constitutionality control the decisions of the Court of Justice of the European Union or
to ask itself preliminary questions in order to establish the content of the European law. Such approach is part of the national and European institutional cooperation, as well as of the judicial dialogue between them, without bringing into
discussion aspects which have to do with establishing hierarchies between these
jurisdictions. In this case, even though the meaning of the European law was
decoded by the Court of Justice of the European Union, the requirements resulting from this decision do not have constitutional relevance, having to do more
with the obligation of the lawmaker to pass laws in keeping with the decisions
and supplementing some legal acts, and other budget and tax measures, publishes in the
Official Gazette, Part I, No. 93 of 4 February 2015, adopted in a case in which in parallel
reference for a preliminary ruling to the Court of Justice of the European Union, case
C-288/14, Ciup, has been made, a case which is still open. This is the preliminary question:
‘Can the principle of equivalence and effectiveness of remedies in relation to infringements
of the European Union law, set out in the case law of the Court of Justice of the European
Union, as well as the right to property, set out by the Art. 17 of the Charter of Fundamental Rights of the European Union, be interpreted as contravening some provisions of the
internal law which postpone, by a staging of 5 years, the refund of the taxes levied as an
infringement of the Community Law, and of the respective interest, decided by an enforceable judgement until 31 December 2015?’.
50 Considered to be a ‘condition of cognoscibility by which the constitutional court, to
ensure the observation of the principle of separation of powers, declares itself competent
to enforce the interposed norms within the constitutional law, only if these do not pose
difficulties as to their meaning.’ See M. Mazilu-Babel, Conditions To Be Met When Using
A Norm of the European Union Law Within the Constitutionality Control, in Dreptul (Law)
No. 11/2013, p.182–191. The author also shows that ‘any provision of the Community law
which can produce an indirect effect of interpretation, according to the case law of the
Court of Justice, will meet a fortiori also the first condition of existence as an interposed
norm’.
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of the Court of Justice of the European Union, otherwise, Art.148 par. (2) of the
Constitution of Romania being applicable.’51
Moreover, it was decided that ‘taking into consideration the place occupied
by the Community regulations, according to Art. 148 par. (2) of the Constitution, in relation to the internal laws, the Constitutional Court is called to invoke
in its case law the obligatory acts of the European Union whenever they are relevant to the cause, as long as their content is clear and no specific interpretation
is necessary.’52
This has happened several times, including in the case law solutions with
reference to the Cooperation and Verification Mechanism of the progress made
by Romania with a view to attaining certain specific reference objectives in the
field of reform of the judicial system and of the fight against corruption, the
obligatory European legislation being a particularly important indicator for the
Constitutional Court53
Thus, by Decision No. 1519 of 15 November 2011,54 the Constitutional Court
established that ‘the provisions mentioned in the Codes of Civil and Criminal
Procedure referring to abstention and objection can also satisfy the demands
comprised in the Decision 2006/928/EC of the Commission of 13 December
2006 […], referring to the existence, in all Member States, of an impartial, inde51 By the same token, see also Decision No. 921 of 7 July 2011 on the unconstitutionality
exception of the provisions of Art.4 letter a) and letter b) of the Government Emergency
Ordinance No.50/2008 for the establishment of a pollution tax for vehicles, published in
the Official Gazette, Part I, No.673 of 21 September 2011, as well as Decision No. 283 of 21
May 2014 on the unconstitutionality of the provisions of Art. 39 par. (6), Art. 42 par. (1)
and (10), Art. 43 par. (2), Art. 48 par. (1) and (8), Art. 51 par. (6), Art. 57 par. (6), Art. 59
par. (6), Art. 62 par. (2), Art. 75 par. (4), Art. 77 par. (4), Art. 111 par. (2) and Art. 160 par.
(5) of the Law on insolvency and insolvency prevention procedures, as well as of the Law
in its entirety, published in the Official Gazette, Part I, No. 454 of 20 June 2014.
52 The Constitutional Court of Romania, Decision No. 383 of 23 March 2011 on the unconstitutionality of the provisions of Art. I item 2 with reference to Art. 16 par. (1), item 9 with
reference to Art. 31 par. (1), item 25, item 37 with reference to Art. 72 par. (5), item 40 with
reference to Art. 79 par. (4), item 51 with reference to Art. 94 par. (2), items 52, 66, 70, 75,
78, 84 and Art. II par. (1) of the Law amending and supplementing the Law No. 53/2003 –
Labour Code, as well as the law in its entirety, published in the Official Gazette, Part I, No.
281 of 21 April 2011.
53 See K. Benke, in Challenges of the Constitutionality Control: Past and Future, a material
which was published in the Anniversary Volume “20 Years of Existence and 100 Years
of Constitutionality Control. The Constitutionality Control – Tradition and Perspectives”,
coordinated by A. Zegrean and M.-S. Costinescu, Universul Juridic Press, Bucharest, 2013,
p.p.128.
54 The Constitutional Court of Romania, Decision No. 1519 of 15 November 2011 on the
unconstitutionality of the provisions of Art.21 par.(1) of the Law No.51/1995 for the organisation and profession of lawyer, published in the Official Gazette, Part I, No.67 of 27 January 2012.
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pendent and efficient judicial and administrative system, endowed with sufficient
means, among other things to fight against corruption.’ At the same time, Decision No. 2 of 11 January 2012 draws the conclusion that the quality of a Member
State of the European Union ‘imposes on the Romanian state the obligation to
apply the mechanism and observe the recommendations established within this
framework, according to the provisions of Art.148 par.(4) of the Constitution’.55
Doctrine however considered it was about an ‘act of reception sui generis,
taking over through a specific source – the constitutional provision – certain
norms of the European law’, and ‘any norm of the European law which has the
quality to produce direct effect will automatically fulfil the first requirement as
well, in order to be able to function as an interposed norm. As far as the other
requirement is concerned, the criterion which has to be met allows the Court to
opt, arbitrarily, either for the application in concreto of the interposed norm, of
for ignoring it, turning the obligation imposed by Art. 148 par. (4) of the Constitution into a simple act of option.’56 The supporters of this doctrine show that
even the notion of norme interposte was initially used by the Constitutional Court
of Italy, in the motivation of Decision No. 7/2004, from where it was borrowed by
the Constitutional Court of Romania.57
Still, a practical application worth mentioning as far as using a norm of the
European law within the constitutionality control is concerned, as an interposed
norm to the standard norm, is Decision No. 157 of 19 March 2014.58 The interposed norm within the constitutionality control to the standard norm under
Art. 148 par. (4) of the Constitution was Art. 108 par. (3) of the Treaty on the
Functioning of the European Union,59 which had to undergo the test of double
conditionality previously indicated.
55 The Constitutional Court of Romania, Decision No. 2 of 11 January 2012 on the unconstitutionality of the provisions of the Law amending and supplementing the Law No.303/2004
on the statute of judges and attorneys and of the Law No.317/2004 on the Superior Council
of Magistracy, published in the Official Gazette, Part I, No.131 of 23 February 2012.
56 M. Mazilu-Babel, Conditions To Be Met When Using A Norm of the European Union Law
Within the Constitutionality Control, in Dreptul (Law) No. 11/2013, p.191.
57 See G. Martinico, O. Pollicino, (coord.), The National Judicial Treatment of the ECHR and
EU Laws. A Comparative Constitutional Perspective, Europa Law Publishing, Groningen,
2010, p. 274.
58 The Constitutional Court of Romania, Decision No. 157 of 19 March 2014 on the unconstitutionality of the provisions of the Law on passing the Government Emergency Ordinance
No. 57/2013 amending and supplementing the Law No. 220/2008 on the establishment of
the system for the promotion of renewable energy, published in the Official Gazette, Part I,
No. 296 of 23 April 2014. For a confirmation of the same approach, see also Decision No.
609/2014 on the rejection of unconstitutionality exception of the provisions of Art. 23 and
of the Art. 28 of the Energy and Natural Gas Law No. 123/2012, published in the Official
Gazette Part I, No. 35 of 15 January 2015.
59 ‘The Commission is informed in due time so that they can present their observations
regarding the projects which envisage the establishment or amendment of the aids. If
a project is not considered compatible with the internal market, in keeping with the provi-
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The Constitutional Court of Romania has retained ‘that the norm meets the
requirements of clarity and precision. Thus it unequivocally establishes the field
of application – the matter of state aid, the legal entity which it addresses – the
Member State of the European Union, the obligation incumbent on it – informing in due time the European Commission on the lawmaking project which
envisage the institution or the amendment of the legal framework on state aid,
as well as the consequence of the failure to comply with the obligation stipulated
by the Treaty – dismantling or amending the aid by the respective Member State
within the time established by the Commission, and the referral to the Court of
Justice of the European Union with a complaint against the respective Member
State.’
Regarding the second condition (the norm should be circumscribed by a certain level of constitutional relevance, so that its normative content could support
the possible breach of the Constitution – the only direct standard norm within
the constitutionality control – by national law) the Constitutional Court has
found that ‘this exigence is not met by the norm of European law […]. 66. The
provisions of the Art. 108 par. (3) of the Treaty on the Functioning of the European Union constitute procedural norms applicable in the matter of competition
within the internal market, respectively in the field of state aid. According to Art.
107 par. (1) of the Treaty on the Functioning of the European Union, any aid
granted by a Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods and affects trade between Member
States is incompatible with the common market. In order to prevent or remove
any measures which could affect free competition within the internal market,
according to Art. 108 par. (1) of the Treaty on the Functioning of the European
Union, the Commission, together with the Member States, permanently checks
the legal frameworks of the existing aids in these states. The Commission suggests them the useful measures required by the gradual development or the functioning of the internal market. The activity of monitoring the national measures
adopted in the field of state aid is performed according to the procedure laid
down in the Art. 108 (2) and (3) of the Treaty on the Functioning of the European Union, as well as the provisions of the Regulations (EC) No. 794/2004 of
the Commission of 21 April 2004 for the application of the Regulation (EC) No.
659/1999 of the Council for the establishment of the application norms of the
Art.93 of the EC Treaty.60 67. According to the preamble of the Regulation (EC)
No. 659/1999 of the Council of 22 March 1999 for the establishment of the application norms of Art. 93 of the CE Treaty, in keeping with Art. 77 of the Treaty
sions of the Art. 107, the Commission initiates without delay the procedure stipulated in
the previous paragraph. Before adopting a final decision, the Member State cannot implement the envisaged measures.’
60 Article 93 EEC corresponds to Article 108 TFEU and Article 92 EEC to Article 107 TFEU
(ex Article 97 EC).
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(now Art. 97 of TFEU) and 92 (now Art. 112 of TFEU), the Commission has, in
keeping with the Art. 93 of the Treaty (now Art. 113 of TFEU), the specific power
to decide the compatibility of state aid and the internal market, when it examines
the existing state aids, when it adopts new decisions on new or amended aid,
and when it takes measures in the case of failure to comply with its decisions
or the obligations regarding notification. The Regulation constitutes the codification and consolidation of a constant practice of the Commission regarding
the application of Art. 93 of the Treaty (now Art. 113 of TFUE) and establishes
certain principles and procedural rules in a series of Communications, in order
to ensure the effectiveness and efficiency of the procedures under Art. 93 of the
Treaty (now Art. 113 of TFUE), in keeping with the case law of the Court of
Justice of the European Communities.61 […] 69. Within such a procedure, characterised by transparency and legal certainty, the rights of the interested parties
and best protected, the examination end with a decision by the Commission,
adopted on the basis of the available information, and, in the event of noncompliance with suspension or recovery injunctions, the Commission can refer the
matter to the Court of Justice directly, in accordance with Art. 93 par. (2) the
second paragraph of the Treaty (now Art. 113 of TFEU).’
As a result, the conclusion has been drawn that ‘in the case, even if the meaning of the European law is clear and predictable, the requirements resulting from
the interpretation and application of Art. 108 par. (3) of the Treaty on the Functioning of the European Union, as they have been developed by the secondary
legislation adopted on the basis of the Treaty, do not have constitutional relevance, as they regulate only the obligation of the Romanian lawmaker, the Parliament or the Government, as the case may be, to adopt measures in the field of
state aid, in compliance with the procedures stipulated by the European law. The
noncompliance with the obligations assumed by the Treaty will have exclusively
the legal consequences established by the European laws, namely dismantling or
amending the aid within the time established by the Commission, in the case in
which it establishes the incompatibility of the measures with the internal market,
and respectively the referral to the Court of Justice of the European Union with
a complaint against Romania, if the latter refuses to comply with a decision by
61 The Constitutional Court of Romania has shown that, when adopting the Regulation, the
circumstance was taken into consideration, that in the cases in which, following the preliminary examination, the Commission cannot decide whether the aid is compatible with
the internal market, an official investigation procedure must be opened, in order to enable
them to obtain all the necessary information for the assessment of the aid compatibility
and to allow the interested parties to present their observations. Thus, the Regulation (EC)
No. 659/1999 of the Council of 22 March 1999 on the establishment of the application rules
of Art. 93 of the EC Treaty (currently, Art. 113 of TFEU) contains provisions regarding the
procedure of the notified aid, the procedure regarding the illegal aid, the procedure regarding the abusive use of aid, the rights of the parties involved, monitoring the aid systems, as
well as provisions regarding referrals to the Court of Justice of the European Union in case
of infringement of the decisions by the European Commission.
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the Commission.’ So, ‘the interposed norm of European law within the constitutionality control to the standard one, established under Art. 148 par. (4) of the
Constitution cannot constitute the merit of the constitutionality control or of
censuring the internal law din, from the point of view of infringement against
the Constitution.’
4. Case law of the Constitutional Court of Romania on the transposition
of directives and framework-decisions in the case law of the Constitutional
Court of Romania
As far as the transposition of directives into internal law is concerned, in
general the Constitutional Court of Romania has limited itself to merely taking
note of this fact. Thus the establishment of certain rules referring to the requirement to wear seat-belts or another similar safety equipment while driving on
public roads is considered to be in keeping with the demands of the Directive
91/671/EEC, on the approximation of the laws of the Member States regarding the mandatory use of seat-belt in the vehicles with a capacity of less than
3,5 tonnes;62 Government Ordinance No.15/2002 transposes the Directive of the
European Parliament and of the Council of the European Union No. 62/1999/
EC of 17 June 1999, on the charging of heavy goods vehicles for the use of certain
infrastructures,63 Law No.122/2006 on asylum in Romania is ‘the result of harmonising the national legislation with the provisions of the Community acquis
in the field of asylum and […] the criticised legal text only transposes the provisions of Art.12 par.(2) of the Directive of the Council of the European Union
2004/83/EC of 29 April 2004”64, the elements enumerated in the Art.63 of the
Government Emergency Ordinance No.194/2002 were entirely taken over from
the Resolution of the Council of the European Union of 4 December 1997 on
measures which can be adopted to fight marriages of convenience (97/C 382/01),
with reference to Art.35 of the Directive 2004/38/EC of the European Parliament
and of the Council, of 29 April 200465, ‘the criticised legal text only transposes in
62 The Constitutional Court of Romania, Decision No. 689 of 11 September 2007 on the
unconstitutionality exception of the provisions of Art.36 par.(1) of the Government Emergency Ordinance No.195/2002 regarding circulation on public roads, published in the
Official Gazette, Part I, No.717 of 23 October 2007.
63 The Constitutional Court of Romania, Decision No. 489 of 21 November 2013 on the
unconstitutionality exception of the provisions of Art. 99 par. (1) item 8 and par. (2) and
Art. 108 par. (1) letter a) item 3 and 4 of the Government Emergency Ordinance No.
195/2002 regarding circulation on public roads, published in the Official Gazette, Part I,
No. 50 of 21 January 2014.
64 The Constitutional Court of Romania, Decision No. 1033 of 9 October 2008 on the unconstitutionality exception of the provisions of Art.23, Art.25 par.(1), Art.26 par.(1) and (2)
item 2 and 3 and Art.63 of the Law No.122/2006 on asylum in Romania, published in the
Official Gazette, Part I, No.757 of 10 November 2008.
65 The Constitutional Court of Romania, Decision No. 432 of 15 April 2010 on the unconstitutionality exception of the provisions of Art.62 par.(1) letter a) item (iii), Art.63 and 84 of
the Government Emergency Ordinance No.194/2002 on the legislation regarding aliens in
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the national law the provisions of Art.16 par.(1) of the Directive of the Council
of the European Union 2004/83/EC of 29 April 2004 on the minimal standards
regarding the requirements which third country nationals and stateless persons
must meet in order to be acquire the status of refugee’66, ‘the legal provisions
subject to the constitutionality control transpose in the internal law the provisions of Art.5 on the trade mark rights, comprised in the Directive 2008/95/
EC of the European Parliament and of the Council of 22 October 2008 on the
approximation of the laws of the Member States regarding trade marks (Codified
version),’67 ‘these provisions have been adopted in order to bring the Romanian
law in line with the standards imposed by the Community acquis in the matter
of companies, the obligation to make public the financial situations being stipulated under Art.2 par.(1) letter f) of the First Council Directive No.68/151/EEC
of 9 March 1968’68, and ‘the obligation established for the drivers to use daytime
running lights […] is in keeping with the demands of the European Union laid
down in the provisions of the Directive 2008/89/EC of the Commission of 24
September 2008 amending for the purpose of adapting it to the technical progress the Directive 76/756/EEC of the Council on the installation of lighting and
light-signalling on motor vehicles and their trailers’69.
At the same time, the provisions of Art.139 par.(6) and (11) of Law No.8/1996
transpose the provisions of Art.7 par.(1) of the Directive 2004/48/EC of the
European Parliament and of the Council,70 and the transposition in the internal
law of a secondary regulation of the European Union, namely a directive, ‘an
obligatory act which establishes for the Member States an obligation to achieve
a certain result regarding the transposition, which however does not prevent
the national lawmaker to make more ample, rigorous or detailed regulations in
the envisaged field. The national lawmaker however has the obligation to carry
Romania, published in the Official Gazette, Part I, No.361 of 2 June 2010.
66 The Constitutional Court of Romania, Decision No. 631 of 12 May 2011 on the unconstitutionality exception of the provisions of Art.99 of the Law No.122/2006 on asylum in
Romania, published in the official Gazette, Part I, No.536 of 29 July 2011.
67 The Constitutional Court of Romania, Decision No. 688 of 31 May 2011 on the unconstitutionality exception of the provisions of Art.36 of the Law No.84/1998 on trademarks and
geographical indications, published in the Official Gazette, Part I, No.537 of 29 July 2011.
68 The Constitutional Court of Romania, Decision No. 879 of 30 June 2011 on the unconstitutionality exception of the provisions of Art.237 par.(1) letter b) of the Company Law
No.31/1990, published in the Official Gazette, Part I, No.673 of 21 September 2011.
69 The Constitutional Court of Romania, Decision No. 932 of 7 July 2011 on the unconstitutionality exception of the provisions of Art.44 par.(2), Art.99 par.(2) and Art.108 par.(1)
letter a) item 7 of the Government Emergency Ordinance No.195/2002 regarding circulation on public roads, published in the Official Gazette, Part I, No.525 of 26 July 2011.
70 The Constitutional Court of Romania, Decision No. 960 of 12 July 2011 on the unconstitutionality exception of the provisions of Art.139 par.(6) and (11) of the Law No.8/1996 on
copyright and neighbouring rights, as well as the provisions of Art.9 of the Government
Emergency Ordinance No.100/2005 on ensuring the observation of industrial property
rights, published in the Official Gazette, Part I, No.668 of 20 September 2011.
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out this operation in a correct manner, in accordance with the objective and the
spirit of the transposed European directive, which in this case, envisages more
efficient consumer protection’.71
It is also specified that ‘the Law No. 40/2011 amending and supplementing the Law No. 53/2003 – Labour Code – the legal act by which the criticised
regulation was introduced – makes reference in accompanying the statement of
reasons to the Directive 98/59/EC of the Council of 20 July 1998 on the approximation of the laws of the Member States regarding collective redundancies,
which regulates increased protection measures for the workers, in case of collective redundancies’,72 but also that ‘Romania had the obligation to transpose the
Directive of the Council of the European union 2003/8/EC on the improvement
of the access to justice in the case of cross-border litigations, by establishing
minimal common rules regarding legal aid in the case of this category of cases.’73
Moreover, by Decision No. 37 of 24 January 2012, the Constitutional Court
has even made appreciations regarding the scope of the transposition obligation,
noting that ‘the Directive 79/7/EEC of the Council of 19 December 1978 on the
gradual application of equality of treatment for men and women in the field of
social security the Directive 86/378/EEC of the Council of 24 July 1986 on the
application of the principle of equality of treatment for men and women within
the occupational social security schemes or the Directive 2004/113/EC of the
Council of 13 December 2004 for the application of the principle of equality
of treatment for men and women regarding the access to goods and services
and the delivery of goods and services, published in the Official Journal of the
European Union, series L, No.373 of 21 December 2004, do not impose on the
Member States the obligation to foresee service pensions to the detriment of the
general ones, this being just an option of theirs’.74 At the same time, by Decision
71 The Constitutional Court of Romania, Decision No. 1540 of 6 December 2011 on the
unconstitutionality exception of the provisions of Art.2, Art.13 par.(2), Art.14 par.(1) letter t) and par.(2), Art.35 par.(1) and (2), Art.36, Art.38 par.(1), Art.46 par.(2), Art.55 par.
(3), Art.88 par.(1) letter b) and d) and par.(2) and (3), Art.89, Art.91, Art.92 and Art.95 of
the Government Emergency Ordinance No.50/2010 on the providing credit agreements
for consumers, published in the Official Gazette, Part I, No.151 of 7 March 2012.
72 The Constitutional Court of Romania, Decision No. 308 of 5 June 2014 on the unconstitutionality exception of the provisions of Art. 74 par. (5) of the Law No. 53/2003 – the Labour
Code, published in the Official Gazette, Part I, No. 562 of 29 July 2014.
73 The Constitutional Court of Romania, Decision No. 502 of 7 October 2014 on the unconstitutionality exception of the provisions of Art. 6 letters c) and d) a Art. 53 of the Government Emergency Ordinance No. 51/2008 on the judicial public aid in civil matters, with
regard to the provisions of the Art. 45 and Art. 49 of the Government Emergency Ordinance No. 51/2008 and item C3 letter e) of the annex to the Government Emergency Ordinance No. 51/2008 and Art. 54 of the Government Emergency Ordinance No. 51/2008,
published in the Official Gazette, Part I, No. 941 of 22 December 2014.
74 The Constitutional Court of Romania, Decision No. 37 of 24 January 2012 on the unconstitutionality exception of the provisions of Art.1 letter c) and Art.3 of the Law No.119/2010
on the establishment of some rules in the field of pensions, published in the Official
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No. 266 of 7 May 2014 it was noted that ‘even if the national law, respectively
the Law No. 192/2006 and the Code for Civil Procedure [Art. 227 par. (2) final
sentence], as well as the Directive 2008/52/EC of the European Parliament and
of the Council establish mediation as an optional, alternative and informal procedure, Art. 2 par. (1) of Law No. 192/2006 stipulates that the parties have the
obligation to participate in the briefing regarding the advantages of mediation,
or they will be sanctioned with the nonadmittance of the writ established under
par. (1 ind. 2) of the same article. This being so, mediation is optional, but the
briefing on the advantages of the mediation is obligatory.’75
Moreover, the lawmaker did not fulfil his obligation to indicate in the criticised law, the acts of the European Union which are transposed by it, which is
inadmissible. Irrespective of the applicable Directive (Directive 2014/23/EU of
the European Parliament and of the Council of 26 February 2014 on the award
of concession contracts or Directive 2014/24/EU of the European parliament
and of the Council of 26 February 2014 on public procurement and repealing
the Directive 2004/18/EC), the Court notes that both of them comprise conditions which coincide almost down to detail with regard to unilateral amending
or withdrawal from the contract, while the text of the Art. 38 par. (1) of the law
contains a regulatory solution which tends to circumvent these conditions. Aa
a result, the Court notes that the legal solution comprised in the criticised text
represents an infringement by the Parliament of the provisions of Art. 148 par.
(4) of the Constitution, which regulates its role as a guarantor of the compliance
with the obligations resulting from the accession act.’76
More recently,77 it was noted that ‘on 20 February 2014, the European Commission decided to give Romania a formal notice for the incorrect transposition
of the Directive 2003/88/EC on certain aspects of working time management,
as the national law raises compatibility problems with the Art. 7 of the mentioned directive, and ‘the regulatory content of the criticised text […] is but the
regulation of the principle of equal treatment with respect to payment, which
answers the objective of the Directive 2008/104/EC as it is stipulated under Art.
Gazette, Part I, No.155 of 8 March 2012.
75 The Constitutional Court of Romania, Decision No. 266 of 7 May 2014 on the unconstitutionality exception of the provisions of Art. 200 of the Code of Civil Procedure, as well as
of the Art. 2 par. (1) and (1 ind.2), Art. 60 ind.1 of the Law No. 192/2006 on mediation and
the organisation of the profession of mediator, published in the Official Gazette, Part I, No.
464 of 25 June 2014.
76 The Constitutional Court of Romania, Decision No. 390 of 2 July 2014 on the unconstitutionality exception of the provisions of Art. 38 par. (1) and Art. 42 of the Law on publicprivate partnership, published in the Official Gazette, Part I, No. 532 of 17 July 2014.
77 The Constitutional Court of Romania, Decision No. 760 of 17 December 2014 on the rejection of unconstitutionality objection of the provisions of Art. I item 3 with reference to Art.
92 par. (3) and (4), Art. I item 4 with reference to Art. 145 par. (2) and Art. I item 5 with
reference to Art. 145 par. (4) of the Law amending and supplementing Law No. 53/2003 –
the Labour Code, published in the Official Gazette, Part I, No. 91 of 3 February 2015.
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2, namely ensuring the protection of temporary workers and improving the
working conditions for temporary agency work by the application of the principle of equal treatment, as it is stipulated under Art. 5. […] the Court cannot
note the infringement of the Art. 148 par. (4) of the Constitution, according to
which the Parliament guarantees the fulfilment of the obligation resulting from
the accession act and the provisions of par. (2), which establish the principle of
application with priority of the obligatory acts of the European Union. The criticised legal amendment takes into account the provisions of Art. 7 par. (1) of the
Directive 2003/88/ CE of the European Parliament and of the Council on certain
aspects of working time management […].’
Everything culminated with Decision No. 1258 of 8 October 2009, which was
a solution considered by me more than circumstantial,78 in a situation in which
the reference for a preliminary ruling to the Court of Justice of the European
Union would have been appropriate,79 by which the unconstitutionality of an
internal law was established, respectively of the Law No.298/2008, transposing
the Directive 2006/24/EC of the European Parliament, and of the Council of 15
March 2006 on the retention of the data generated or processed by the providers of electronic communication services destined for the wide public or by
the public communication networks, amending the Directive 2002/58/CE80, not78 Not long ago, the doctrine stated that ‘while other constitutional courts in Eastern Europe
turn into protectors of the national sovereignty, which resides, culturally speaking, in their
own concept of democracy, the Constitutional Court of Romania turns into a protector
of the European concept of democracy, while timidly explaining, by elementary politicaljudicial logic, why national sovereignty must be limited in the context of the current European integration.’ For details, see M. Guţan, Forms of a different substance: the Community legal transplantation and the Romanian legal culture, in Pandectele Române (Romanian
Pandects) No. 5/2008, p.37.
79 The Supreme Court in Ireland and the Constitutional Court of Austria have asked the
CJUE preliminary questions in this respect.
80 The Constitutional Court of Romania, Decision No.1258 of 8 October 2009 on the unconstitutionality exception of the provisions of the Law No.298/2008 on the retention of the
data generated or processed by the providers of electronic communication services destined for the wide public or by the public communication networks, as well as for the
amendment of Law No.506/2004 on personal data processing and the protection of the
private life in the electronic communications sector, published in the Official Gazette, Part
I, No.798 of 23 November 2009. For comments see C.C. Murphy, Romanian Constitutional
Court, Decision No. 1258 of 8 October 2009 regarding the unconstitutionality exception
of the provisions of Law No. 298/2008 regarding the retention of the data generated or
processed by the public electronic communications service providers or public network
providers, as well as for the modification of Law No. 506/2004 regarding the personal data
processing and protection of private life in the field of electronic communication area, in
CMLRev 47, 2010, p.933–941, and also I. Pelin-Răducu, Deferential Dialogues between the
Court of Justice and domestic courts regarding the compatibility of the EU Data Retention
Directive with (Higher?) National Fundamental Rights Standards, article which is available online on the web page: http://www.on-federalism.eu/index.php/component/content/
article/166-deferential-dialogues-between-the-court-of-justice-and-domestic-courtsregarding-the-compatibility-of-the-eu-data-retention-directive-with-higher-national-
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ing that ‘individual rights cannot be exercised in absurdum, but can constitute
the object of certain limitations which are justified according to the objective
envisaged. The limitation of the exercise of certain collective rights and public
interests which envisage national security, public order or criminal prevention
has permanently been a sensitive operation as to its regulation, so that the right
balance should be reached between individual rights and interests, on the one
hand, and those of the society, on the other hand. [...] Limiting the exercise of the
right to private life, secrecy of correspondence and freedom of speech [...] must
be made in a clear, predictable, and unequivocal way, so that the risk of arbitrariness of abuse of the authorities in this matter should be removed as much
as possible.’81
Also, by the Decision No. 440 of 8 July 2014,82 the unconstitutionality of Law
No. 82/2012, was established, transposing the same Directive 2006/24/EC of the
European Parliament and of the Council of 15 March 2006, being adopted by
the Parliament as a result of the Constitutional Court adopting the Decision No.
1258 of 8 October 2009, but in the meantime, this had been declared null and
void by the Judgement of the CJEU of 8 April 2014,83 passed in the Joined Cases
C-293/12 - Digital Rights Ireland Ltd v Minister for Communications, Marine
and Natural Resources and Others - and C-594/12 - Karntner Landesregierung
and Others, infringing the provisions of the Art. 7, Art. 8 and Art. 52 par. (1) of
the Charter of Fundamental Rights of the European Union. The Constitutional
Court of Romania has made extensive reference to this solution, including to
the lack of previous authorisations by certain courts of law, amounting to ‘insufficiency of legal guarantees necessary for the protection of the right to private
life and of the other rights established by Art. 7 of the Charter of Fundamental
Rights and Freedoms and of the right to the protection of personal data, estabfundamental-rights-standards [last accessed on 29.11.2014].
81 Bundesverfassungsgericht, the Federal Constitutional Court of Germany has determined
in its turn the unconstitutionality of the provisions for the transposition of the Directive
2006/24/EC, by the Decision of 2 March 2010, but for reasons of unconstitutionality other
than those presented previously, like the Supreme Court of Cyprus has determined by the
Decision of 1 February 2011 the unconstitutionality of some provisions of the Law No. 183
(I)/2007 on the retention of telecommunication data with the view to investigating serious
crime, which has transposed the Directive No. 2006/24/EC, and the Constitutional Court
of the Czech Republic has declared null and void section 97 par. 3 and 4 of the Law No.
127/2005 on electronic communications and the amendment of related acts, by the Decision of 22 March 2011.
82 The Constitutional Court of Romania, Decision No. 440 of 8 July 2014 on the unconstitutionality exception of the provisions of Law No. 82/2012 on the retention of the data
generated or processed by the providers of electronic communication services destined for
the wide public or by the public communication networks, as well as for the amendment
of Law No.506/2004 on personal data processing and the protection of the private life in
the electronic communications sector, as well as of the Art. 152 of the Code of Criminal
Procedure, published in the Official Gazette, Part I, No.653 of 4 September 2014.
83 ECLI:EU:C:2014:23.
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lished by Art. 8 of the Charter’, but also the decisions of the Federal Constitutional Court of Germany, the Constitutional Court of the Czech Republic and
the Supreme Administrative Court of Bulgaria.84
In the same context, Decision No. 461 of 16 September 2014 established the
unconstitutionality of the provisions of the Law amending and supplementing
the Government Emergency Ordinance No. 111/2011 on electronic communications85, referring to the registration of the users of pre-paid cards, collecting
and saving the data of the users of communication services, the conditions of
performing the specific operations and the corresponding responsibilities which
are incumbent on electronic communication service providers, again as a consequence of declaring null and void Directive 2006/24/EC by the Judgement of 8
April 2014 of the Court of Justice of the European Union. Very recently, a similar
solution was given to the unconstitutionality of the provisions of the Law on the
cyber security of Romania, by the Decision No. 17 of 21 January 2015.86
5. The application of the provisions of the Charter of Fundamental Rights
of the European Union by the Constitutional Court of Romania
Initially, it was established by the Decision No. 871 of 25 June 2010, that the
provisions invoked from the Charter of Fundamental Rights of the European
Union ‘are in principle applicable within the constitutionality control, to the
extent to which they ensure, guarantee and develop the constitutional provisions
in the matter of fundamental rights, in other words, to the extent to which their
level of protection is at least at the level of constitutional norms in the field of
human rights.’87 And the norms, such as they are established in the Charter of
84 In its turn, the Administrative Supreme Court of Bulgaria (Върховен административен
съд), by the Decision No. 13627 of 11 December 2008, has annulled an article in the national
law on the retention of data, which allowed the Ministry of Interior the access to retaining
data in computer terminals, and also the provision of access to security services and other law
enforcement institutions to these data, without the authorisation of a judicial body, showing
that ‘the annulled legal provision did not offer any guarantee for the protection of the right to
private life, and that there was no mechanism which should guarantee this protection against
illegal interference, so as to avoid affecting the honour, dignity and reputation of a person’.
85 The Constitutional Court of Romania, Decision No. 461 of 16 September 2014 on the
unconstitutionality of the provisions of the Law amending and supplementing the Government Emergency Ordinance No. 111/2011 on electronic publications, published in the
Official Gazette, Part I, No. 775 of 24 October 2014.
86 The Constitutional Court of Romania, Decision No. 17 of 21 January 2015 on the unconstitutionality of the provisions of the Law on the cyber security of Romania, published in the
Official Gazette, Part I, No. 79 of 30 January 2015.
87 The Constitutional Court of Romania, Decision No. 871 of 25 June 2010 on the unconstitutionality of the provisions of the Law on establishing some measures in the field of
pensions, published in the Official Gazette, Part I, No.433 of 28 June 2010. See also Decision No. 1479 of 8 November 2011 on the unconstitutionality exception of the provisions
of Art.24 par.(2) of the Contentious Administrative Law No.554/2004, published in the
Official Gazette, Part I, No.59 of 25 January 2012, and also Decision No. 244 of 29 April
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Fundamental Rights of the European Union, ‘are equally applicable to central
authorities and regional or local instances, as well as to public bodies, in the case
in which the implement the European Union law. As a result, the Member States
must apply these norms as much as possible according to these requirements
(Judgement of the CJEC of 24 March 1994 given in the case C-2/92,88 The Queen
and Ministry of Agriculture, Fisheries and Food, ex parte Dennis Clifford Bostock,
par. 16)’.89
Later, by the Decision No. 967 of 20 November 2012, the Constitutional
Court of Romania established that the provisions of the Charter of Fundamental Rights of the European Union, an act with the same legal force as the treaties establishing the European Union, ‘must be related to the provisions of the
Art.148 of the Constitution, and not to the ones in the Art. 20 of the same, which
refer to the international treaties on human rights’.90 However, without being
consistent, in the Decision No. 352 of 24 June 2014, the Constitutional Court
cites Art. 5 par. (2) of the Charter of Fundamental Rights of the European Union,
applying the provisions of the Art. 20 par. (1) of the Constitution and interpreting the syntagma ‘forced labour’ in accordance with the relevant international
covenants and treaties of which Romania is a part, respectively the Convention
No. 29 of 18 June 1930 on forced or obligatory labour, adopted by the International Labour Organisation, ratified by Decree No. 213/1957, published in the
2014 on the unconstitutionality exception of the provisions of Art. 9 of the Government
Emergency Ordinance No. 84/2012 on the establishment of salaries for the personnel in
the budgetary sector in 2013, the prorogation of some deadlines from legal acts, as well as
some tax and budget measures with reference to Art. II Art. 18 of the Government Emergency Ordinance No. 80/2010 supplementing Art. 11 of the Government Emergency Ordinance No. 37/2008 on the regulation of some financial measures in the budgetary sector, as
well as for the adoption of other financial measures in the budgetary sector, approved with
amendments and supplementations by the Law No. 283/2011, published in the Official
Gazette, Part I, No. 467 of 25 June 2014.
88 ECLI:EU:C:1994:116.
89 The Constitutional Court of Romania, Decision No. 53 of 25 January 2012 on the unconstitutionality exception of the provisions of Art.30 par.3 of the Code of Criminal Procedure,
as well as of the provisions of the Art.244–246, Art.248 and 279 of the Law No.297/2004
with relation to Art.244 par.(5) letter a) item 2 and letter b) and par.(7) letter a) with the
application of Art.276 letter c) of the Capital Market Law No. 297/2004, published in the
Official Gazette, Part I, No.234 of 6 June 2012.
90 The Constitutional Court of Romania, Decision No. 967 of 20 November 2012 on the
unconstitutionality exception of the provisions of Art.1 item 11 and Art.299 par.11 of the
Code for Civil Procedure, published in the Official Gazette, Part I, No.853 of 18 December
2012. By the same token, Decision No. 390 of 2 July 2014 on the unconstitutionality of
the provisions of Art. 38 par. (1) and Art. 42 of the Law on public-private partnership,
published in the Official Gazette, Part I, No. 532 of 17 July 2014, and also Decision No. 553
of 17 December 2013 on the unconstitutionality exception of the provisions of Art. 1 letters a) and b), Art. 3, Art. 4 par. (1) letter a) and par. (2), Art. 5, Art. 7 par. (1) and Art. 12
of the Law No. 119/2010 on the establishment of some measures in the field of pensions,
published in the Official Gazette, Part I, no. 97 of 7 February 2014.
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Official Gazette No. 4 of 18 January 1958, the International Covenant on Civil
and Political Rights of 16 December 1966, ratified by Decree No. 212/1974, published in Official Gazette No. 146 of 20 November 1974, and even the European
Convention for the Protection of Human Rights and Fundamental Freedoms
and the Charter of the Fundamental Rights of the European Union.91
6. Other case law solutions related to the European Union law
Regarding the legal remedies in the case of infringement of the European
Union law, by the Decision No. 1039 of 5 December 2012, the Constitutional
Court of Romania established that ‘the provisions of Art.21 par.(2) first sentence
of the Law of Administrative Litigation No.554/2004 are unconstitutional to the
extent to which they are interpreted in the sense that the decisions which remain
final and irrevocable cannot be revised, with the breach of the principle of priority of the European Union law, when it does not refer to the substance of the
case. These provisions, in terms of regulating the reason to revise referring to
the infringement of the European Union law by an irrevocable judgment, reflect
the very obligation assumed by the authorities of the Romanian state, including
the judicial one, to guarantee the fulfilment of the obligations resulting from the
accession act and the application of the principle of priority of the European
Union law. The lack of such a reason to revise would amount to the denial of the
legal force of the decisions of the Court of Justice of the European Union over the
courts in the Member States, would deprive the litigants of the obligatory effects
of these decisions and would mean the breach of the principle of the application
with priority of the European Union law. By virtue of its quality of Member State
of the European Union, Romania has the obligation to make available to the
courts, and implicitly to the litigants, an efficient legal instrument which should
ensure the application of the European Union laws, as they have precedence over
the contrary provisions of the internal laws.’92
91 The Constitutional Court of Romania, Decision No. 352 of 24 June 2014 on the unconstitutionality exception of the provisions of Art. 67 par. (2) of the Law No. 272/2004 on the
protection and promotion of children’s rights, published in the Official Gazette, Part I, No.
585 of 5 August 2014. By the Decision No. 586 of 21 October 2014 on the unconstitutionality exception of the provisions of Art. 4 of the Law No. 187/2012 for the implementation
of the Law No. 286/2009 on the Criminal Code, published in the Official Gazette, Part I,
No. 4 of 5 January 2015, the Constitutional Court has found that the ‘provisions of the
Art. 4 of the Law No. 187/2012 do not contravene the provisions of the Art. 6, par. 1 of the
Convention on the right to a fair trial or the provisions of Art. 14 of the Convention, and
the Art. 21 of the Charter of Fundamental Rights of the European Union, which prohibits
discrimination.’
92 The Constitutional Court of Romania, Decision No. 1039 of 5 December 2012 on the
unconstitutionality exception of the provisions of the Law No.299/2011 repealing par.(2)
of Art.21 of the Contentious Administrative Law No.554/2004 and of the Art.21 par.(2)
first sentence of the Contentious Administrative Law No.554/2004, published in the Official Gazette Monitor Official, Part I, No.61 of 29 January 2013.
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By the Decision No. 683 of 27 June 2012, the Constitutional Court of Romania
noted that ‘the President of Romania has not only the right but also the obligation assumed in the accession act to participate in the meetings of the European
Council; otherwise, he would infringe the commitments Romania had made
through it.’93 The Government ‘can establish the content of the mandate or of
the general mandates in a single meeting of the Government, in which the President of Romania can participate. Under these circumstances, it appears to be up
to the President of Romania to participate in these Government meetings, and
if he does participate, then there are consultation and cooperation procedures
between the heads of the executive powers. Also, through its configurations, the
Council of the European Union implements the decisions made by the European
Council; all this proves, of course, the necessity of the existence of a close connection between the mode of action of the European Council and of the Council
of the European Union, without amounting to the obligation of the President of
Romania to participate in the finalisation of his mandate or of the general mandate, as the case may be, in the Council of the European Union’.94
7. Conclusions
In a recent interview, Peter Kovacs95 a former judge of the Constitutional
Court of Hungary, stated that constitutional courts ‘are in general very reluctant when obligations or extra-constitutional requirements are mentioned with
relation to their own case law. Even if they follow the case law of the CJEU (or
that of the European Court of Human Rights), they do not wish to speak about
an obligation, but take note of the case law decision (decisions), they study the
relevant case law and often come to the same, even literally identical legal solution, but without using inverted commas or referring to the respective decisions
of the CJEU.’

93 The Constitutional Court of Romania, Decision No. 683 of 27 June 2012 on the legal conflict
of a constitutional nature between the Government, represented by the Prime Minister, on
the one hand, and the President of Romania, on the other hand, published in the Official
Gazette, No.479 of 12 July 2012. See also Decision No. 784 of 26 September 2012 on the
unconstitutionality of the provisions of Art.2 letter e), Art.3, Art.18 and Art.19 of the Law
on the cooperation between the Parliament and the Government in the field of European
affairs, published in the Official Gazette, Part I, No.701 of 12 October 2012, and also Decision No. 441 of 9 July 2014 on the request to solve the constitutional conflict between the
Government, represented by the Prime Minister, on the one hand, and the President of
Romania, on the other hand, Published in the Official Gazette, Part I, No. 657 of 5 September 2014.
94 The Constitutional Court of Romania, Decision No. 449 of 6 November 2013 on the unconstitutionality of the provisions of Art.2, 3 and 18 of the Law on the cooperation between the
Parliament and the Government in the field of European affairs, published in the Official
Gazette, Part I, No.784 of 14 December 2013.
95 Interview taken by D. Călin in January 2015, RRDE No. 1/2015, p.13–17.
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Maybe for this reason as well, the number of the Decisions of the Court of
Justice of the European Union and of the Court of European Union invoked in
the statement of reasons of the Constitutional Court of Romania was a small one
(only 56 until 31 December 2014), irrespective of the way in which they were
used: as justifying or circumstantial argument, as a mere reference or in an inadequate context.
The Constitutional Court has subjected the introduction of a norm of European law into the constitutionality control, as an interposed norm to the standard norm, to the fact that the norm should be sufficiently clear, precise and
unequivocal in itself, or that its meaning should have been clearly, precisely and
unequivocally established by the Court of Justice of the European Union, and
to the fact that it should be circumscribed by a certain level of constitutional
relevance, so that its normative content could support the possible breach of
the Constitution – the only direct standard norm within the constitutionality
control – by the national law.
As far as the transposition of the Directives into internal law is concerned,
in general the Constitutional Court of Romania has limited itself to merely taking note of this fact, culminating in the Decision No. 1258 of 8 October 2009, in
which the unconstitutionality of an internal law was established, respectively the
Law No.298/2008, which transposed the Directive 2006/24/EC of the European
Parliament and of the Council of 15 March 2006 on the retention of the data
generated or processed by the providers of electronic communication services
destined for the wide public or by the public communication networks, as well
as for the amendment of the Directive 2002/58/EC, the first solution of this kind
of the constitutional courts of the Member States of the European Union. Similar
decisions, but with partly different statements of reasons, were given by Bundesverfassungsgericht, with the Decision of 2 March 2010, by the Supreme Court of
Cyprus, with the Decision of 1 February 2011, and by the Constitutional Court of
the Czech Republic, with the Decision of 22 March 2011.
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Abstract: Current paper focuses the occupational stress in legal industry. Two similar
empirical studies were carried out in 2006 and 20012. A web-based survey of occupational stress was conducted by employing an international questionnaire Occupational
Stress Inventory (OSI-2). Some important trends in the Estonian lawyers’ occupational stress were found. The basic sources of occupational pressure in lawyers and legal
professionals were identified. Most relevant sources of occupational pressure among
lawyers and legal professional were home and work imbalance, managerial roles, and
insufficient recognition, managerial roles, and hassles. We found that the relationship
between job satisfaction and sources of occupational pressure was negative and significantly valid among five pressures of lawyers and legal professionals. Majority of
lawyers and legal professional were adapted problem solving oriented coping strategy.
Therefore, the social support from peer, friend, family member etc. was also widely used
coping strategy by lawyers and legal professionals. Our findings well demonstrate that
awareness of occupational stress in law industry has been raised
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1. Introduction
Current paper focuses the occupational stress in legal industry. Two similar empirical studies were carried out in 2006 and 2012. A web-based survey of
occupational stress was conducted by employing an international questionnaire
Occupational Stress Inventory (OSI-2). Some important trends in the Estonian
lawyers’ occupational stress were found. The basic sources of occupational pres1
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sure in lawyers and legal professionals were identified. Most relevant sources
of occupational pressure among lawyers and legal professional were home and
work imbalance, managerial roles, and insufficient recognition, managerial
roles, and hassles. We found that the relationship between job satisfaction and
sources of occupational pressure was negative and significantly valid among five
pressures of lawyers and legal professionals. Majority of lawyers and legal professional were adapted problem solving oriented coping strategy. Therefore, the
social support from peer, friend, family member etc. was also widely used coping
strategy by lawyers and legal professionals. Our findings well demonstrate that
awareness of occupational stress in law industry has significantly been raised.
It is well documented that the legal field is stressful for lawyers and legal
professionals. Statistics show that a legal career is one of the most stressful
occupations,2. On the other hand, there are many high stress professions, but
lawyers are the most frequently depressed occupational group3. Moreover, 15%
to 20% of lawyers suffer from alcoholism and substance abuse 4; lawyers are 3.6
times more likely to commit suicide than people in the general population5.
Occupational stress, depression and anxiety among lawyers and legal professionals are well-known public evidence in modern mass media6. Several earlier
studies suggested that signs of stress of students have had begun already in law
school7. Therefore, it is still evidence that there is some role of legal education in
producing occupational stress to lawyers and legal professionals8. For instance,
2
3
4
5
6

7

8

P. J., Schiltz, On Being a Happy, Healthy, and Ethical Member of an Unhappy, Unhealthy, and
Unethical Profession. Vanderbilt Law Review, Vol. 52, No. 4, 1999, pp 874 – 888.
J. C. Anthony, W. W. Eaton, R. Garrison, Occupations and the Prevalence of Major Depressive Disorder. Journal of Occupational Medicine, 32 (11), Nov 1990, pp 1079–1087.
American Bar Association, Alcoholism and Drug Dependency in the Legal Profession.
Retrieved September 13, 2013, from http://www.illinoislap.org/alcohol-and-drug-abuse
Dave Nee Foundation, Lawyers and Depression. Retrieved March 22, 2015, from http://
www.daveneefoundation.com/lawyers-and-depression
Why are Lawyers Killing Themselves? – CNN.com, 20 Jan 2014 www.cnn.com/2014/01/19/
us/lawyer-suicides/; Richard Simmons, Present Tense: Stress in the Workplace. The Lawyer,
2014, http://www.thelawyer.com/analysis/present-tense-stress-in-the-workplace/3021002.
article; Elliot Sim, It’s a Stressful Profession. New Zealand Law, 2014, https://www.lawsociety.org.nz/lawtalk/issue-855/its-a-stressful-profession
James B. Taylor, Law School Stress and the “Déformation Professionelle”. Journal of Legal
Education, Vol. 27, No. 3, 1975, pp 261–267; Phyllis W. Beck and David Burns, Anxiety
Depression in Law Students: Cognitive Intervention. Journal of Legal Education, Vol. 30,
No. 3, 1979, pp 271–273; Marilyn Heins, Shirley Nickols Fahey and Roger C. Henderson,
Law Students and Medical Students: A Comparison of Perceived Stress. Journal of Legal
Education, Vol. 33, No. 3, Sept. 1983, pp 513–524; Stephen B. Shanfield and G. Andrew H.
Benjamin, Psychiatric Distress in Law Students. Journal of Legal Education, Vol. 35, No. 1,
March 1985, pp 65–75; Faith Dickerson, Psychological Counseling for Law Students: One
Law School’s Experience. Journal of Legal Education, Vol. 37, No. 1, March 1987, pp 82–90.
R. Collier, The Changing University and the (Legal) Academic Career - Rethinking the
Relationship Between Women, Men and the‘Private Life’of the Law School. Legal Studies,
Vol. 22, Issue 1, March 2002, pp 1–32; Debra S. Austin, Killing Them Softly: Neuroscience
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stress among law students is 96%, compared to 70% med students and 43% grad
students9. Studies in Australia have found that depression among law students is
8–9% prior to matriculation, 27% after one semester, 34% after 2 semesters, and
40% after 3 years10.
Despite the evidence described above, surprisingly, the sources of occupational pressure in lawyers and legal professionals have received undeservedly
little empirical attention. In earlier occupational stress literature with the focus
on lawyers’ stress there are not many comprehensive studies. With some notable exceptions11 in survey after survey researchers had demonstrated different
response to stress effects to lawyers’ behavior, for example, such maladaptive
coping with stress behaviors as alcoholism, substance abuse, suicidal behavior,
depression, and anxiety. In recent years, the main focus of lawyers’ occupational stress research has been changed as it turned toward the sources of occupational pressure in lawyers and legal professionals. Unfortunately, this volume of
research have not been fully integrated into an appropriate theoretical framework of occupational stress. It is not too surprising because the degree of theoretical fragmentation permeate much of different professionals’ occupational
stress literature, such as occupational stress of engineers12 as well as university
academics13.

9
10

11
12
13

Reveals How Brain Cells Die from Law School Stress and How Neural Self-Hacking Can
Optimize Cognitive Performance. LOY. L. REV, Vol. 59, March 8, 2014, pp 791–858; Wendy
Larcombe, Letty Tumbaga, Ian Malkin, Penelope Nicholson, Orania Tokatlidis, Does an
Improved Experience of Law School Protect Students Against Depression, Anxiety and Stress?
An Empirical Study of Wellbeing and the Law School Experience of LLB and JD Students,
Sydney Law Review, Vol. 35, No. 2, 2013 Melbourne Legal Studies Research Paper No. 603.
K. F. Helmers, D. Danoff, Y. Steinert, M. Leyton and S. N. Young, Stress and Depressed
Mood in Medical Students, Law Students, and Graduate Students at McGill University. Academic Medicine, Vol. 72, No. 8, Aug. 1997, pp 708–714.
Dave Nee Foundation, Lawyers and Depression. Retrieved March 22, 2015, from
http://www.daveneefoundation.com/lawyers-and-depression; See also G. A. H. Benjamin,
E. J. Darling and B. Sales, The Prevalence Of Depression, Alcohol Abuse, And Cocaine Abuse
Among United States Lawyers. International Journal of Law and Psychiatry, Vol, 13, No.
3, 1990, pp 233–46; C. Parker, The ‘Moral Panic’over Psychological Wellbeing in the Legal
Profession: A Personal or Political Ethical Response? University of New South Wales Law
Journal, Vol. 37, Issue 3, 2014, pp 1103–1141.
F. J. Tsai, W. L. Huang, C. C. Chan, Occupational Stress and Burnout of Lawyers. Journal of
Occupational Health, Vol. 51, No. 5, 2009, pp 443–49. Epub 2009 Jul 10.
M. Teichmann, J. Jr. Ilvest, Engineers´ Occupational Stress and Stress Prevention System: E-psycho-diagnostics and E-learning. In: Iskander, M. (Ed). Innovations in E-learning, Instruction
Technology, Assessment and Engineering Education, Springer, 2007, pp 249–253.
M. Teichmann, Ph. Dondon, Sources of Stress in Bordeaux University Academics. In: Recent
Researches in Educational Technology: Proceedings of the 8th WSEAS International Conference on Engineering Education (EDUCATION ‘11), Greece, July 14–16, 2011, (Ed)
Mastorakis, N. et al., WSEAS Press, pp 98 – 105; M. Teichmann, J. Jr. Ilvest, Sources of
Occupational Stress in Technical University. In: Latest Trends on Engineering Education:
7th WSEAS International Conference on Engineering Education (Education ‘10), Greece
July 22–24, 2010, Dondon, P., Martin, O. (Eds), WSEAS Press, pp 448–453.

© Palacký University Olomouc, Czech Republic, 2015. ISSN 1213-8770

89

ICLR, 2015, Vol. 15, No. 1.
In legal literature, the depressive side of lawyers work has rather been related
to the profession itself, not so much of the individual lawyers based inquires. For
example, in European legal space, the pressure of positivism has been discussed
from the viewpoint of “legal certainty”, “reasonableness” and Rule of Law14. For
example, The Council of Bars and Law Societies of Europe (CCBE) represents
the bars and law societies of 32 member countries and 13 further associate and
observer countries, and through them more than 1 million European lawyers15.
However, the Council as well as many other professional associations are rather
focusing on regulations allowing lawyers to work in different jurisdictions, assisting those who are legally misrepresented than conducting or reflecting studies
on well-being of lawyers. In order to put much of the recent research into the
proper perspective, it is important to follow the theoretical framework suggested
in prominent occupational stress literature.
2. Theoretical Framework of Occupational Stress
The starting-point in each theory should be a clear, coherent and precise definition. Prominent researchers have found that in case of occupational stress this
is not straightforward16,17. The ongoing debate about the meaning and definition
of occupational stress shows that the academic community has still not adopted
a common position.
However, the stressors and strain approach is the core of the majority of
recent research into occupational stress. The stressors and strain approach is
based on a relatively simplistic theory that views stress as occurring when work
characteristics contribute to poor psychological or physical health18. According
to stressors and strain approach, stressors refer to the work-related characteristics, events or situations that give rise to stress, and strain refers to the employee’s psychological or physiological response to stress19. Sources of pressure or
stressors can refer to a wide variety of environmental conditions or situations
that affect the wellbeing of employees20. The main interest, however, focuses on
the presumed causal relationship between stressors and strain.
The corresponding stressors and strain approach was created as a generally
accepted definition in the EU, while the work-related stress was defined as „the
14
15
16
17

See: Martin, Margaret, Judging Positivism, hart publishing, 2014, pp 96–124.
See: http://www.ccbe.eu/index.php?id=12&L=0
C. L. Cooper, P. Dewe, Stress. A Brief History. Blackwell, 2004.
P. M. Hart, C. L. Cooper, Occupational Stress: Toward a More Integrated Framework, In N.
Anderson, D.S. Ones, H.K. Sinangil, C. Viswesvaran (Eds.), Handbook of Industrial, Work
and Organizational Psychology (vol. 2: Personnel Psychology), London: Sage, 2001, p. 94.
18 T. A. Beehr, Psychological Stress in the Workplace. London, Routledge, 1995.
19 S. M. Jex, Organisational Psychology. A Scientist-Practitioner Approach. John Wiley & Sons,
2002.
20 J. J. Jr. Hurrell, D. L. Nelson, B. L. Simmons, Measuring Job Stressors and Strains: Where
We Have Been, Where We are, and Where We Need To Go. Journal of Occupational Health
Psychology, Vol 3, No. 4, Oct 1998, pp 368–89.

© Palacký University Olomouc, Czech Republic, 2015. ISSN 1213-8770

90

ICLR, 2015, Vol. 15, No. 1.
emotional, cognitive, behavioral and physiological reaction to aversive and noxious of work, work environments and work organizations. It is a state characterized by high levels of arousal and distress and often by feelings of not coping“21.
In the context of our study we followed this board understanding of occupational stress.
Despite the fact that major volume of research has focused on linking stressors to strain, some researchers follow Job-Demand-Control Model22, created by
Robert Karasek. His job demands-control model and its development (demandcontrol-support model) is one of the most widely studied models of occupational stress23,. The key idea behind the job demands-control model is that control
buffers the impact of job demands on strain and can help enhance employees’ job
satisfaction24. Both models identify two essential aspects of work environments:
job demand and job control i.e. the demand-control model is focused on the balance of job requirements and autonomy. According to Karasek job demands are:
the psychological stressors involved in accomplishing the workload, stressors
related to unexpected tasks, and stressors of job-related personal conflict, and
Job control, also referred to as decision latitude, is defined as a: working individual’s potential control over his task and his conduct during the working day25.
The cognitive-relational theory developed by Lazarus and his colleagues is
a transactional theory that can be applied to all domains of a person’s life, and
can be used to explain the positive and negative responses that people have to
their environment. Based on this approach, stress has been variously defined as
a multivariate process26 or term for an area of study27. However, this approach
has been much criticized for being too blurred.
21 European Commission, Guidance on Work-Related Stress. Spice of Life – or Kiss of Death?
Executive Summary, Luxembourg: Office for Official Publications of the European Communities, 2002.
22 R. A. Karasek, Job Demands, Job Decision Latitude and Mental Strain: Implications for Job
Redesign. Administrative Science Quarterly, Vol. 24, Issue 2, June 1979, pp. 285–308; P. E.
Spector, Employee Control and Occupational Stress. Current Directions in Psychological
Science, Vol. 11, No 4, Aug 2002, pp 133–136.
23 R. A. Karasek, T. Thorell, Healthy Work. Stress, Productivity and Reconstruction of Working
Life. NY: Basic Books, 1990; de Lange AH, Taris TW, Kompier MA, Houtman IL, Bongers
PM, “The Very Best of The Millennium”: Longitudinal Research and The Demand-Control(Support) Model. Journal of Occupational Health Psychol, Vol. 8, No. 4, 2003, pp 282–305.
24 J. Kain, S. Jex, Karasek’s (1979) Job Demands-Control Model: A Summary of Current Issues
and Recommendations for Future Research, in Pamela L. Perrewé, Daniel C. Ganster (Ed.)
New Developments in Theoretical and Conceptual Approaches to Job Stress (Research in
Occupational Stress and Well-being, Volume 8, Emerald Group Publishing Limited, 2010,
pp 237–268.
25 Margot Van der Doef & Stan Maes, The Job Demand-Control (-Support) Model and Psychological Well-Being: A Review of 20 Years of Empirical Research. Work & Stress: An International Journal of Work, Health & Organisations, Vol 13, Issue 2, 1990, pp 87–114.
26 R. S. Lazarus, Theory-Based Stress Measurement. Psychological Inquiry, Vol. 1, No. 1, 1990,
3–12.
27 R. S. Lazarus, A. DeLongis, S. Folkman & R. Gruen, Stress and Adaptational Outcomes,
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In the theoretical perspective, the analysis of stressors follows Cooper and
Marshall’s concept28 of major categories of work stressors. The validity of theoretical ideas underlying the Occupational Stress Indicator (OSI-2) are tested
on large empirical samples from a range of occupations, with the further aim
highlighting that different work characteristics are associated with ill-health in
specific occupations OSI-2 was designed29.
3. Are Sources of Occupational Pressure the Natural Part of Lawyering
Environment?
Analyzed lawyers’ occupational stress literature, we have to agree with professor John Greeny that many of lawyers work stress studies reflect not so much
the nature of the legal profession (incl. specific sources of pressure), but lot of
studies describe the subjective opinion of the lawyers themselves on their own
work-related stress.30In the present study, we did not adjust the focus on a variety
of different legal occupations, as focus was directed on the basic sources of occupational pressure in lawyers and legal professionals.
1) Job satisfaction
In general, earlier research findings support the widespread understanding
that lawyers are highly satisfied with their job31. It has been found some difference in job satisfaction between law occupations, but these findings are somehow inconsistent, for example the highest job satisfaction was found among the
attorneys, on the other hand job satisfaction was lower in public sector lawyers32
or in lawyers working in private practice33. Although, researchers revealed high-

28
29
30
31

32
33

the Problem of Confounded Measures. American Psychologist, Vol 40, No. 7, Jul 1985, pp
770–85.
C. L. Cooper, L. Marshall, Occupational Sources of Stress: A Review of The Literature Relating to Coronary Heart Disease and Mental Ill Health, Journal of Occupational Psychology,
March 1976, Vol. 49, Issue 1, 1979, pp 11–28.
C. L. Cooper, Sources of Workplace Stress. In: From Stress to Wellbeing, Volume 1: The
Theory and Research on Occupational Stress and Wellbeing. Palgrave Macmillan, 2013.
J. Greenya, All Across the Country the Phrase “Attorney Distress” is Being Used More and
More Often to Describe “The General Dissatisfaction and Discomfort that Lawyers Have Just
from Being Lawyers.” The Washington Lawyer, January/February 2000, pp 38–41.
N. Hasnain, Iram Naz, and Samina Bano, Stress and Well-Being of Lawyers. Journal of the
Indian Academy of Applied Psychology, Vol. 36, No.1, Jan 2010, p. 168; S. Yakren, Lawyer
as Emotional Laborer. University of Michigan Journal of Law Reform, 42, 2008, 141–183;
L. R. Richard, Psychological Type and Job Satisfaction Among Practicing Lawyers in The
United States. Capital University Law Review, Vol. 29, Issue 4, 2002, pp 979–1077; E. G.
Lambert, N. L. Hogan, S. M. Barton, Satisfied Correctional Staff: A Review of The Literature
and The Correlates of Correctional Staff Job Satisfaction. Criminal Justice and Behavior, Vol.
29, Issue 2, April 2002, pp 115–143.
J. M. Organ, What Do We Know About the Satisfaction/Dissatisfaction of Lawyers? A MetaAnalysis of Research on Lawyer Satisfaction and Well-Being. University of St. Thomas Law
Journal: Vol. 8: Iss. 2, 2011, pp 226–273.
P. J., Schiltz, op.cit., pp 892–893.
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er job-satisfaction for male lawyers as compared to their female counterparts.
Whereas female lawyers experienced significantly greater psychosocial stressors
and burnout as compared to males34.
2) Sources of pressure
Almost anything at workplace can be a source of pressure (to someone) at
a given time, and lawyer or legal professional definitely perceive potential sources of occupational pressure differently.
•

Workload

In literature a central source of occupational pressure for lawyers and legal
professionals was high workload35. The high workload was presented in occupational stress literature as the main reason for the work-life imbalance36 and relationship problems in personal life of lawyers and legal professionals37. Regarding
workload, Matthews and Olsen38 have added for lawyers and legal professionals’
a very specific source of pressure. It can be assumed that the methods of lawyers
work is one of the cause of their stress. More specificly, the pressure to generate
billable hours as much as possible directly results lawyers stress.
•

Relationships

Intrigues and difficult relationships with coworkers39, workplace bullying 40,
and workplace violence41 have been often mentioned sources of pressure among
lawyers and legal professionals.
•

Home/work balance

Work-family balance can be referred to the extent to which an individual is
able to meet the often-competing demands associated with work and non-work
34 A. Sharma, S. Verma, C. Verma, D. Malhotra, Stress and Burnout as Predictors of Job Satisfaction Amongst Lawyers. European Journal of Social Sciences, Vol. 14, Issue 3/4, Jun 2010,
pp 348–359.
35 Kriti A. Patel, Shekhar S. Rajderkar, Jayashree D. Naik, and Vivek S. Behere, Occupational
Stress, Role Overload, Role Ambiguity, and Role Conflict. Indian J Occup Environ Med, Vol.
18, No. 2, 2014 May-Aug, pp 68–74.
36 M. D. Burkett, Stress Management for Lawyers: An Ounce Prevention. Michigan Bar Journal, March 2010, p. 52.
37 J. Maute, Balanced Lives in a Stressful Profession: An Impossible Dream? Capital University
Law Review 21.3, 1992, pp 798–819.
38 S. Matthews, T. Olsen, Strategies To Reduce Litigation Stress (Before It Reduces You), CBA
Record, Vol 10, Issue 2, February/March 1996, p. 40.
39 P. A. van den Brant, N. W. Jansen, I. J. Kant, L. Raeve, R. Vasse, (2009), Interpersonal Conflicts at Work as a Predictor of Self-Reported Health Outcomes and Occupational Mobility.
Occupational and Environmental Medicine, Vol 66, No 1, Jan 2009, pp 16–22.
40 S. Le Mire, R. Owens, A Propitious Moment? Workplace Bullying and Regulation of the
Legal Profession. University of New South Wales Law Journal, Vol. 37, Issue 3, Dec 2014,
pp 1030–1058.
41 J. K. Peters, S. Portnoy, M. A. Silver, Stress, Burnout, Vicarious Trauma, and Other Emotional Realities in the Lawyer/Client Relationship. Touro Law Revew, Vol. 19, 2004, pp 848–872.
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roles42. Nearly half of lawyers have reported that the demands of their work do not
allow them to have a satisfying non-work life (i.e., personal, family, social, civic)43.
On the other hand, according many studies the family support for lawyers was
extremely important44, and work-family conflict was a major source of pressure
for them45. Some authors have pointed out that home and work imbalance was
a greater problem especially for female lawyers and legal professionals46.
•

Managerial roles

There are many different managerial roles grouped into three distinct areas:
informational, interpersonal and decisional.
One important source of occupational pressure among lawyers and legal professionals is the need to take managerial roles that include the lack of autonomy
as well as the need for enrollment certain hierarchical system47.
•

Personal responsibility

Personal responsibility at work is something that you personally should
do because it is your duty at work; it shows your readiness to take responsibility; mental accountability to perform your task; it is morally right, and legally
required, etc.
•

Hassles

Hassles are something that is annoying or something that causes trouble and
the problems brought about by pressures of time, money, inconvenience or other
sources of occupational pressure.
42 T. D. Allen, Family Supportive Work Environments: The Role of Organizational Perceptions.
Journal of Vocational Behavior, 58, 2001, pp 415–433.
43 Allan McPeak, Lawyer Occupational Stress. US, Florida State University, 1987, p. 288; J.
E. Wallace, Job Stress, Depression and Work-to-Family Conflict. A test of the Strain and
Buffer Hypotheses. Relations Industrielles/Industrial Relations, Vol. 60, No. 3, 2005, p.
510–539.
44 J. E. Wallace, Social Relationships, Well-Being, and Career Commitment: Exploring CrossDomain Effects of Social Relationship. Canadian Sociological Association, Vol. 50, Issue
2, May 2013, pp 135–153; C. Kwok-Bun, C., L. Geok-Choo, K. Yiu-Chung, Work Stress
and Coping amongst Lawyers in Singapore, Asian Journal of Social Science Vol. 36, Issue 5,
2008, pp 703–744; J. E. Wallace, Juggling it All: Exploring Lawyer's Work, Home, and Family
Demands and Coping Strategies: Report of Stage on Findings. Law School Admission Council, Newton, PA, 2002.
45 V. Hopkins, D. Gardner, The Mediating Role of Work Engagement and Burnout in the Relationship between Job Charavteristics and Osychological Distress among Lawyers. New Zealand Journal of Psychology, Vol. 41, No. 1, 2012, pp 59–68; J. J. A. Alfini, J. N. Van Vooren,
Is There a Solution to the Problem of Lawyer Stress - The Law School Perspective. Journal of
Law and Health 61, 1995–1996, pp 61–67.
46 David L. Chambers, Accommodation and Satisfaction: Women and Men Lawyers and the
Balance of Work and Family. Law & Social Inquiry. Vol. 14, Issue 2, May 2013, pp 251–287.
47 H. G. Çekmecelioglu, Investigation of the Factors Affecting Role Stress of Chemical Industry
Managers in Turkey. Journal of Global Strategic Management, No 14, Dec 2013, pp 78–85.
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•

Recognition

At workplace we understand the recognition as attention or favorable notice,
the acknowledgment of achievement, good job, service, merit, or of some other
activity that employee has been outstandingly well done.
•

Organization climate

Organizational climate should be defined as the polices, practices and procedures that are rewarded, supported, and expected in an organization in regard to
specific organization domain, such as safety, innovation, customer service, and
ethics48.
3) WLC
Work locus of control is defined as a generalized expectancy that rewards;
reinforcements or outcomes in work life are controlled either by one’s own
actions (internality) or by other forces (externality). In organizational settings, rewards or outcomes include promotions, favorable circumstances, salary
increases and general career advancement49. There are not many studies of work
locus of control in legal professionals. In one study there was found that locus of
control acted as a moderator in the stress–burnout relationship as well as in the
burnout–satisfaction relationship in the police officers group50.
4) Coping with stress
Coping is expending conscious effort to solve personal and interpersonal
problems, and seeking to master, minimize or tolerate stress or conflict51. About
400 to 600 coping strategies have been identified. Classification of these strategies into a broader architecture has not yet been agreed upon. There exists some
agreement among the researchers of two broad types of coping strategies: (a)
problem-focused (adaptive behavioral), and (b) emotion-focused (maladaptive
behavioral)52.
Studies indicated that while lawyers tended to report more problem-focused
than emotion-focused coping strategies, the correlation informed that emotionfocused and help-seeking coping ways were significantly correlated with stress53.
48 B. Schneider, Organizational Climate and Culture. San Francisco: Jossey-Bass, 1990.
49 Paul E. Spector, Brian J. O’Connell, The Contribution of Personality Traits, Negative Affectivity, Locus of Control and Type A to the Subsequent Reports of Job Stressors and Job Strains.
Journal of Occupational and Organizational Psychology, Vol 67, Issue 1, March 1994, pp
4–11.
50 Yanan Wang, Lu Zheng, Tianhong Hu, Quanquan Zheng, Stress, Burnout, and Job Satisfaction. Case of Police Force in China. Public Personnel Management, Vol. 43, Issue 3, Sept
2014, pp 326–336.
51 R. S. Lazarus, S. Folkman, Stress, Appraisal, and Coping. NY: Springer, 1984.
52 W. Weiten, M. A. Lloyd, D. S. Dunn, E. Y. Hammer, Psychology Applied to Modern Life:
Adjustment in the 21st Century (10th ed.). USA: Wadsworth Cengage Learning, 2012.
53 Lim Geok-choo, Chan Kwok-bun, Ko Yiu-chung, Work Stress and Coping amongst Lawyers
in Singapore. Asian Journal of Social Science, Vol 36, Issue 5, 2008, pp 703 – 744.
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For example, it has been found that the use of regressive coping techniques
including social support and exercise did not significantly affect the degree of
lawyers’ occupational stress54,55. In contrast, another study pointed out that in
order to prevent work-related stress is a more efficient the leisure activities, for
example, sport and physical training, and less effective was considered, however,
such as stress management courses, a variety of employee assistance programs,
and the medical advice56.
Several researchers have emphasized importance the lawyers’ high over-commitment in the context of coping resistance with occupational stress57. Maladaptive coping behavior is also workaholism among lawyers and legal professionals.
Factors that make lawyers prone to workaholism include low self-esteem, high
need for achievement, and a highly competitive environment58. Workaholics are
professionals who work for long hours, and they get stressed when they are prevented from working59.
4. Towards Identification the Sources of Occupational Pressure among
Lawyers and Legal Professionals
Research method
The original plan was not only to identify the sources of occupational pressure among lawyers and legal professionals, but also to clarify the change trends
of lawyers’ occupational stress in six-year dynamics. For this purpose we carried
out the first survey in 2006 and repeated the same survey after six years, i.e. in
2012.
A web-based survey of lawyers’ occupational stress was conducted by
employing an Occupational Stress Inventory (OSI-2). OSI-2 comprises 90 items
which contain the measures of job satisfaction divided into two subscales: sat54 S. C. Kobasa, Commitment and Coping in Stress Resistance among Lawyers. Journal of Personality and Social Psychology, Vol 42, No. 4, Apr 1982, pp 707–717.
55 Susan Ehrlich Martin, Nancy C. Jurik, Reshaping Profession: Work-Family Balance and
Quality of Life. In: Doing Justice, Doing Gender: Women in Legal and Criminal Justice Occupations, Sage Publications, 2007.
56 J. Bruce, J. Chan, S. Poynton, Lawyering Stress and Work Culture: An Australian Study.
University of New South Wales Law Journal, Vol. 37, Issue 3, 2014, pp 1066–1101; A. Bergin, N. Jimmieson, Explaining Psychological Distress in the Legal Profession: The Role of
Overcommitment. International Journal of Stress Management, Vol. 20 (2), May 2013, pp
134–161.
57 Feng-Jen Tsai, Chang-Chuan Chan (2010), Occupational Stress and Burnout of Judges and
Procurators. International Arch Occupational Environment Health, Vol. 83, No. 2, Feb
2010,pp 133–42. Epub 2009 Aug 4.
58 J. Dik, Bryan, M. Schaap, From Workaholism to Work-Life BALANCE: Change is within
Reach. Law Practice: The Business of Practicing Law, Vol. 40 Issue 6, Nov/Dec2014, pp
30–35.
59 I. Harpaz, R. Snir, Workalkoholism: Its Definition and Nature. Human Relations, Vol. 56,
No. 3, 2003, pp 291–319.
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isfaction with the job itself and satisfaction with the organization of work (12
items); mental well-being divided into three subscales: contentment, resilience,
peace of mind (12 items); physical well-being divided into two subscales - calmness, energy (6 items); A-type behaviour (6 items); locus of control (4 items);
sources of pressure in the job divided into eight job stressors: PW - workload
(6 items), PR - relationships (8 items), PH - home/work balance (6 items), PM managerial role (4 items), PP - personal responsibility (4 items), PD - hassles (4
items), PC - recognition (4 items), PO - organizational climate (4 items); coping
with occupational stress divided into two subscales: control over stress (6 items),
social support (4 items) and the Work Locus of Control Scale (total 16 items).
To respondents was given following instruction: “Almost anything can be
a source of pressure (to someone) at a given time, and people perceive potential
sources of pressure differently. The person who says they are ‘under a tremendous amount of pressure at work at the moment’ usually means they have too
much work to do. But that is only half the picture. The items below are all potential sources of pressure. You are required to rate them in terms of degree of pressure you perceive each may place on you. Please use the scale below”.
For the test user’ responses the Likert-type forced choice 6- point scale was
used as the most widely used scale in survey research. A Likert item is simply
a statement that the respondent is asked to evaluate according to any kind of
subjective or objective criteria; generally the level of agreement or disagreement
is measured. Likert scaling is a bipolar scaling method, measuring either positive
or negative response to a statement. More often five ordered response levels are
used, but sometimes a four or six-point scale is used and this is a forced choice
method. The anchors we use are between “very definitely is not a source of pressure” (1 point) and “very definitely is a source of pressure” (6 points).
The Work Locus of Scale60 assesses the employee’s beliefs about their control
at work in general. Half the items indicate external locus of control, whereas
the other half indicate internal locus of control. Work locus of control reflects
the individual’s tendency to believe that they control events in their working
life (internality) or that such control resides elsewhere, e.g. with powerful others
(externality).
A test user answers the OSI-2 test questions in the Web environment (http://
www.pekonsult.ee/stress.php). The processed results of the OSI-2 test are sent
individually to each user via the Internet at the e-mail address of the user’s preference within 2–3 minutes. The internet links for access to e-learning facilities
and digital teaching tools “Occupational Stress” (http://www.pekonsult.ee/digi/
stress.htm) and “Coping with Stress” (http://www.pekonsult.ee/digi/toimetulek.
htm) are attached to the test results upon return to the user61.
60 P. E. Spector, Development of the Work Locus of Control Scale. Journal of Occupational
Psychology, Vol. 61, No. 4, Dec 1988, pp 335–340.
61 M. Teichmann, J. Jr. Ilvest, Web-Based Occupational Stress Prevention System. EAWOP in
Practice - European Association of Work and Organizational Psychology in Practice, No 3,
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The robust statistical data analyses utilized various standard techniques
including frequency distributions, percentages, means, ranges, and standard
deviations. The analysis of variance, factor and multiple regression analyses were
used. A statistical analysis was conducted using the SPSS software program.
The reliability of OSI-2 has been tested and reported about in various CISMS
(Collaborative Interanational Study of Managerial Stress) publications62.
Samples
In the first sample (N=118) the data on the lawyers and legal professionals was collected in 2006. The lawyers and legal professionals were randomly
selected from different law organizations and from various law industry undertakings. This occupational sample had an average age of 38.35 years (SD=10.52);
95 (81.2%) participants were females and 22 (18.8%) were males (one respondent did not mention a gender). Their educational level was high - master’s degree
98.9%. Their marital status was: single 26.1%, married and cohabiting 69.6%,
separated and divorced 0%, widowed 4.3%.
In the second sample (N=55) the data were collected in 2012. Again, the data
were obtained from the lawyers and legal professionals. Unfortunately, we did
not succeed to attract the same professionals who participated in the first study
repeat the lawyers’ occupational stress survey, i.e. we were unable to carry out
longitudinal study. In this sample, the average age was 40,94 years (SD=11.69),
females 47 (85.5%) and males 8 (14.5%). Their educational level was 100% master’s degree. Their marital status was: single 23.6% married and cohabiting 63.6%,
separated and divorced 10.9%, widowed 1.8%.
The work experience in both samples of lawyers and legal professionals (in
2006 and in 2012) was quite similar (Fig. 1).
There were no statistically significant differences between samples 2006 and
2012 except for the fact that the size of the second sample was smaller. All participants completed the questionnaire voluntarily and without compensation.
The return rate of the electronic survey was 100% because all participants were
interested in personal feedback.
2009, pp 24–29; M. Teichmann, J. Jr. Ilvest, I. Soone, Online Occupational Stress Intervention System for Academics. In: Recent Advances in Education and Educational Technologies, Long, C.A., Mastorakis, C.E., Maldenov, V. (Eds.), Educational Technologies Series,
No 8, 2013, pp 87–92.
62 P. E. Spector, C. L. Cooper, J. I. Sanchez, M. O’Driscoll, K. Sparks, P. Bernin, A. Büssing,
P. Dewe, P. Hart, L. Lu, K. Miller, L. Renault de Moraes, G. M. Ostrognay, M. Pagon, H.
Pitariu, S. Poelmans, P. Radhakrishnan, V. Russinova, V. Salamatov, J. Salgado, S. Shima, O.
L. Siu, J. B.Stora, M. Teichmann, T. Theorell, P. Vlerick, M. Westman, M. Widerszal-Bazyl,
P. Wong, S. Yu, Do National Levels of Individualism and Internal Locus of Control Relate To
Well-Being: An Ecological Level International Study, Journal of Organizational Behaviour,
Vol. 22, No. 8, 2001, pp 816–827; M. Teichmann, P. E. Spector, C. L. Cooper, K. Sparks, Job
Stress and Quality of Life. Avallone, F.; Kepir Sinangil, H; Caetano, A. (Eds.). Quaderni di
Psicologia del Lavoro (179–187). Milano, Italy: Angelo Guerini Associati SpA, 2005.
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Fig. 1. Work experience of lawyers and legal professionals
5. Results of the research
Job satisfaction
Satisfaction with job itself was significantly higher (p<0.05) in the second
sample (2012) as all respondents were satisfied with their job. In the first sample
(2006) there was some degree (7.6%) of dissatisfaction with job itself, and satisfaction responds were distributed: very much satisfaction 13.6%; much satisfaction 56.8%; some satisfaction 22%.
Job satisfaction correlates with several sources of pressure: workload (r=0.26; p<0.05), relationships (r=-0.26; p<0.05), hassles (r=-0.34; p<0.05), recognition (r=-0.25; p<0.05), and organizational climate (r=-0.26; p<0.05). Moreover,
there were found correlations between job satisfaction and problem solving coping strategy (r=0.28; p<0.05), as well with job satisfaction and social support as
coping strategy (r=0.27; p<0.05).
Satisfaction with how the work is organized was significantly higher (p<0.05)
in the second sample (2012). Comparing the surveys results, in first sample
(2006) there was higher degree of dissatisfaction (responds: much dissatisfaction
1.7%; some dissatisfaction 15.3%), and of course, the majority of respondents
(83%) were satisfied with work organization. In second sample (2012) dissatisfaction was lower (9.1%) than in first sample, and satisfaction with how the
work is organized was overwhelming (90.1%). Satisfaction with how the work is
organized was correlated with four sources of pressure, namely with workload
(r=-0.15; p<0.05), relationships (r=-0.18; p<0.05), hassles (r=-0.24; p<0.05), and
organizational climate (r=-0.37; p<0.05).
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Sources of pressure
The section of the OSI-2 questionnaire that covered sources of pressure in
job, had applied 40 questions, which were distributed in eight factors i.e. workload, relationships, home/work balance, managerial role, personal responsibility, hassles, recognition, and organizational climate. In order to identify which
sources of pressure are stressors for lawyers and legal professionals, we calculated
and summarized the following dissatisfaction responses in the scale: 4. Generally is a source of pressure 5. Definitely is a source of pressure 6. Very definitely
is a source of pressure. For the purpose to comparison of two samples, we estimated the mean scores of eight sources of pressure in job. In addition, we took
the first sample (2006) as a standard, and compared it with the corresponding
scores of each source of pressure in lawyers’ job to establish whether there were
statistically significant differences with the second sample (2012).
In the next step the correlations were computed between the different sources of occupational pressure among lawyers and legal professionals. Table 1 shows
these correlations.
Table 1. The correlations of sources of occupational pressure among lawyers and
legal professionals
Factor
PW – workload
PR – relationships
PH – home/work balance
PM – managerial role
PP – personal responsibility
PD – hassles
PC – recognition
PO – organizational climate

PW
1
0.59
0.66
0.62
0.52
0.52
0.46
0.59

PR

PH

PM

PP

PD

PC

PO

1
0.54
0.49
0.55
0.49
0.73
0.57

1
0.61
0.49
0.48
0.53
0.46

1
0.57
0.50
0.42
0.45

1
0.53
0.45
0.61

1
0.36
0.58

1
0.50

1

* p<0.05
The correlations of sources of occupational pressure ranged from 0.36 to
0.73. The most consistent correlation was between recognition and relationships (r=0.73, p<0.05); the lowest correlation was between recognition and hassles (r=0.36, p<0.05). All correlations were positive and statistically significant
(p<0.05).
Compared with the results of the 2006 survey, in 2012 all employed eight
sources of occupational pressure had the effect to the larger number of lawyers
and legal professionals. In 2006, the three most influential sources of occupational pressure for lawyers and legal professional were (1) home and work imbalance, (2) managerial roles, and (3) insufficient recognition. In 2012, a crucial role
had almost the same sources of pressure – (1) home and work imbalance, (2)
managerial roles, and (3) hassles (Table 2).
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Table 2. Sources of occupational pressure among lawyers and legal professionals
Source of pressure

Sample 2006

Sample 2012

It is not
It is not
It is a source
It is a source
a source of
a source of
of pressure for
of pressure for
pressure for
pressure for
lawyers (%)
lawyers (%)
lawyers (%)
lawyers (%)
Workload

24.5

75.5

25.5

74.5

Relationships

16.1

83.9

21.9

78.1

Home/work balance

46.7

53.3

60

40

Managerial roles

39*

61*

54.6 *

45.4*

Personal responsibility

21.2

78.8

21.9

78.1

26.3**

73.7**

43.6**

56.4**

33

67

34.6

65.4

25.4

74.5

27.3

72.7

Hassles
Recognition
Organization climate

*p<0.01
**p<0.05
Workload
Regarding workload, as a source of occupational pressure, there was marked
a slight increase tendency, but noticed increase trend was not statistically significant. In the first sample (2006) the workload was a source of pressure for 24.5%,
and it was not a source of pressure for 75.5% of lawyers and legal professionals.
On the other hand, in the second sample (2012) workload was a source of pressure for 25.5%, and it was not a source of pressure for 74.5% of lawyers and legal
professionals.
There was found negative relationship between lawyers and legal professionals’ workload and job satisfaction (r=-0.26; p<0.05), which means that exists the
relationship, if the workload increase then the job satisfaction will decrease and
reverse, and reverse, if workload decrease then the job satisfaction will increase.
Similar negative correlative relationship was found between workload and satisfaction with job organization (r=-0.15; p<0.05) i.e. if the workload increases then
the satisfaction with job organization decrease, and reverse.
Relationships
Relationships as a source of occupational pressure was higher in the second
sample (2012) as it was a source of pressure for 21.9% of lawyers and legal professionals, and in the first sample (2006) it was a source of occupational pressure for
16.1%. Described increase trend was not statistically significant.
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There was found negative relationship between lawyers and legal professionals’ relationship and job satisfaction (r=-0.26; p<0.05), which means that exists
the relationship, if the relationships at workplace are not good then the job satisfaction will decrease and reverse, if there are good relationships at work then
the job satisfaction will increase. Respectively, similar negative correlational
relationship was found between relationship at work and satisfaction with job
organization (r=-0.18; p<0.05).
Home/work balance
One of most relevant source of occupational pressure for lawyers and legal
professionals was home and work imbalance. In the first sample (2006) home
and work imbalance was a source of pressure for 46.7%, and in the second sample (2012) it was even more perceivable source of pressure as 60% of lawyers
and legal professionals found it pressure for them. And once again, there was
notable, but not statistically significant upward trend how the lawyers and legal
professionals perceive the home and work imbalance as a considerable source of
pressure.
Managerial role
The need to perform various managerial roles was one of the leading sources
of pressure for lawyers and legal professionals. In the first sample (2006) it was
a source of occupational pressure for 39% lawyers and legal professionals, and in
2012 this pressure had raised its effect to more than half (54.6%) of lawyers and
legal professionals. Described change was statistically significant (p<0.01).
Personal responsibility
In both samples personal responsibility was almost equally a source of pressure for over one fifth of the lawyers and legal professionals, namely in 2006 it
was a source of pressure for 21.2%, and accordingly in 2012 for 21.9% respondents. As a source of occupational pressure, personal responsibility was most stabile stressor for lawyers and legal professionals.
Hassles
The relevance of hassles at lawyers’ workplace was raised significantly
(p<0.05). In 2006, everyday hassles at workplace were sources of pressure for
26.3% lawyers and in 2012, and the number of lawyers who considered it as
influential occupational stressor, had risen to 43.6%. Moreover, everyday hassles
have risen to third important stressor for lawyers and legal professionals.
Hassles were significantly influential source of pressure for female lawyers
and legal professionals (r=0.16; p<0.05). There was found negative relationship
between hassles and job satisfaction (r=-0.34; p<0.05), as well between hassles
and job organization (r=-0.24; p<0.05), which means that exists the relationship,
if there are more hassles at workplace then the job satisfaction will decrease, and
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reverse, if there are not so many hassles at work then the job satisfaction will
increase.
Recognition
In the first sample (2006) the insufficient recognition was among three most
impotent occupational stressors for lawyers and legal professionals i.e. 33% of
respondents answered that it is occupational stressor for them. In 2012, the number of lawyers to whom it was occupational stressor was even increased (34.6%),
but it was not statistically significant.
Lawyers and legal professionals’ recognition was correlated negatively with
job satisfaction (r=-0.25; p<0.05), but it was not so with satisfaction with job
organization. That means, more recognition is related with higher job satisfaction and reverse, less recognition at work is related with lower job satisfaction.
The strong correlation was between recognition and relationships (r=0.73,
p<0.05), i.e. if lawyers and legal professionals have good relationships at work
then they get more recognition and reverse, if lawyers and legal professionals
have not so good relationships at work then they get less recognition.
Organization climate
Over one-quarter of lawyers (namely 25.4% in sample 2006, and 27.3% in
sample 2012) an unpleasant organization climate at lawyers’ workplace was
a source of occupational pressure.
Lawyers and legal professionals’ organizational climate has negative relationship with job satisfaction (r=-0.26; p<0.05) and with job organization (r=-0.34;
p<0.05), which means that exists the relationship, if there is not so good organizational climate then the job satisfaction will decrease, and reverse, if there is
good organizational climate then the job satisfaction will increase among lawyers and legal professionals.
WLC
In both samples (2006 and 2012) lawyers and legal professionals has tendency toward external locus of control (accordingly, in 2006 the average work locus
of control (WLC) index was 49.51, and in 2012 WLC index was 48.2). Comparing Estonian lawyers WLC index with Estonian managers WLC index, different
studies found that lawyers are more external than managers63.
63 M. Teichmann, P. E. Spector, C. L. Cooper, Work Locus of Control – Eastern European
Managers versus Western Managers - Ten years later. EAWOP official E-Journal: EAWOP
in Practice. No 01, 2007, pp 20–30; P. E. Spector, C. L. Cooper, J. I. Sanchez, M. O’Driscoll,
K. Sparks, P. Bernin, A. Büssing, P. Dewe, P. Hart, L. Lu, K. Miller, L. Renault de Moraes,
G. M. Ostrognay, M. Pagon, H. Pitariu, S. Poelmans, P. Radhakrishnan, V. Russinova, V.
Salamatov, J. Salgado, S. Shima, O. L. Siu, J. B. Stora, M. Teichmann, T. Theorell, P. Vlerick,
M. Westman, M. Widerszal-Bazyl, P. Wong, S. Yu, Locus of Control and Well-Being at Work:
How Generalizable Are Western Findings? Academy of Management Journal, Vol. 45, No 2,

© Palacký University Olomouc, Czech Republic, 2015. ISSN 1213-8770

103

ICLR, 2015, Vol. 15, No. 1.
Lawyers and legal professionals’ work locus of control was negatively related
with both, job satisfaction (r=-0.35; p<0.05) and satisfaction with work organization (r=-0.35; p<0.05) i.e. lawyers and legal professionals having more internal
work locus of control had higher satisfaction with work itself, and were also satisfied with how their work was organized.
Moreover, there was found negative correlation between work locus of control and coping with stress (r=-0.20; p<0.05) i.e. lawyers and legal professionals
having more internal work locus of control they had better coping opportunities,
and reverse, lawyers and legal professionals having more external work locus of
control they had worse coping opportunities.
Coping with stress
In sample 2012 the lawyers and legal professionals express significantly less
(p<0.001) the worries about their peace of mind than similar professionals in
sample 2006. Accordingly, in sample 2006 almost three-quarters (74.6%) of lawyers and legal professional feel that they tend to be a rather over conscientious
persons who worries about mistakes or actions that they may have taken in the
past, such as decisions, and they frequently feel unsettled and upset during an
ordinary working day, and they describe themselves as someone who is bothered
by their troubles or a ‘worries’. In sample 2012, this is also high volume (41.8%)
of lawyers and legal professional who express their worries about their peace of
mind, but it is significantly less than in sample 2006.
Highlighting the lawyers and legal professionals’ ability to cope with occupational stress we notice that the majority of respondents was sure that they coping quite well. Accordingly, in sample 2006 coping was adapted problem solving
oriented coping strategy by 91% of lawyers and legal professionals, and in sample
2012 it was so for 92.7%, and this difference was statistically significant (p<0.01).
The social support from peer, friend, family member etc. was widely used
coping strategy by lawyers and legal professionals. This coping strategy was conducted more in sample 2012 (in sample 2012 there was 85.5%, and in sample
2006 there were 83% of lawyers and legal professionals who employed described
coping strategy). Described increase trend was not statistically significant. Lawyers and legal professionals’ social support coping strategy was related to job
satisfaction (r=0.27; p<0.05), and satisfaction with job organization (r=0.22;
p<0.05). That means if the lawyers and legal professionals use more social support coping strategy, then they have higher job satisfaction, and reverse. Similar
relationship was also found between the use of social support coping strategy
and satisfaction with job organization.

April 2002, pp 443–466.
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6. Summary
The theoretical perspective the current study was based on more integrated
framework of occupational stress. Current study followed stressors and strain
approach, which is fully integrated, into the mainstream literature on occupational stress.
Numerous studies have examined the occupational stress in law industry
and found that occupational stress is present and even has tendency to increase
among lawyers and legal professionals. Therefore, still exsisted lack of recent
research in occupational stress witch concentrated on identifying occupational
sources of pressure in lawyers and legal professionals. Knowing the exact profile
of sources of pressure in law industry it is possible to plan development the coping with stress, and evaluate the occupational stress prevention and intervention
methods.
According the literature, 88.3% lawyers had experienced stress. About 90.2%
females experienced stress as compared to 82.8% male counterparts and the difference between men and female occupational stress perception was found to be
statistically significant64. We failed to found significant gender differences, except
in the case of one single source of occupational pressure, namely hassles were
significantly influential source of pressure for female lawyers and legal professionals. Moreover, we did not found significant effect of lawyers’ age, education,
marital status, and work experience on the sources of occupational pressure in
law industry.
We found that the relationship between job satisfaction and sources of occupational pressure was negative and significantly valid among five pressures of
lawyers and legal professionals; namely: workload, relationships, hassles, recognition and organizational climate. These relations mean that if we could reduce
the workload of lawyers, to improve relationships at work, to reduce the volume
of workplace hassles, to increase recognition, and to improve the organizational
climate, then the lawyers and legal professionals’ job satisfaction will increase.
Regarding the sources of pressure at lawyers’ workplace, we found all eight
occupational pressures were applied. Comparing samples 2006 and 2012, there
was found the rise of occupational pressure, in case of each of eight applied pressures, the number of lawyers who experienced pressure was increased (in case
of hassles and managerial roles this increase was statistically significant). Most
relevant sources of occupational pressure among lawyers and legal professional
were in 2006 home and work imbalance, managerial roles, and insufficient recognition; as in 2012, a crucial role had almost the same sources of pressure –
home and work imbalance, managerial roles, and hassles.
64 A. Patel Kriti, S. Rajderkar Shekhar, D. Naik Jayashree, Occupational Sstress and Burnouts
as Predictors of Job Satisfaction amongst Lawyers in District Sangli. National Journal of
Medical Research, Volume 2 Issue 2 Apr–June 2012, p. 142.
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Although we found that all applied eight sources of pressure had significant
inter-correlations with each other. The most consistent correlation was between
recognition and relationships, i.e. if lawyers and legal professionals have good
relationships at work then they get more recognition, and reverse, if lawyers and
legal professionals have not so good relationships at work then they get less recognition.
As suggested by the popularity of lawyers occupational stress literature, it is
evidence that lawyers are highly satisfied with their job, and our results support
this understanding. In addition, we found that lawyers and legal professionals
satisfaction with job organization or how the work is organized, was lower, but
still overwhelming.
Focusing on the coping with occupational stress, we found that lawyers
and legal professionals were used both key coping strategies. As previously
mentioned, there exists two broad types of coping strategies: namely, problemfocused (adaptive behavioral), and emotion-focused (maladaptive behavioral).
Majority of lawyers and legal professional were adapted problem solving oriented coping strategy. Therefore, the social support from peer, friend, family member etc. was also widely used coping strategy by lawyers and legal professionals.
We have to agree with Costa that social support showed to be a powerful stress
predictor, as it contributed negative and significantly to the prediction of job dissatisfaction65. We have to add that lawyers and legal professionals’ dissatisfaction
with job organization was also significantly related with emotion-focused coping
strategy.
The issue of lawyer’s stress can, of course be researched by other methods,
linking the stressors with challenges in certain legal empires such as European
one. Current socio-economic and political situation is both inspiring but also
depressing for lawyers depending on whether the decisions to be made should
be based on Rule of Law or not. In this regard, also political and cultural studies
may help to understand the context of stress factors of legal professionals66. The
current research can be seen as a study that creates a framework and assists to
understand the core elements of lawyer’s stress independent of changing socioeconomic and political environment. Another forthcoming paradigm is the rise
of digital world that would change the structure of both law and lawyering dramatically during next decade. The challenges related to e-regulation and need for
characterizing the e-legislation as set of new type of rules is an open question for
many67. However, the current study can be a tool also in comparing conserva65 Maria de Fátima Antunes Alves Costa, Sources and Reactions to Stress in Brazilian Lawyers.
Paidéia, Vol. 24, No. 57, Jan-Apr 2014, pp 49–56.
66 See, for, example recent impressive analytical overview at “Towards a European Legal Culture”, ed. By Geneviéve Helleringer and Kai Purnhagen. Nomos Verlagsgesellschaft, 2014.
67 T. Kerikmäe, P. Dutt, Conceptualizing of Emerging Legal Framework of E-Regulation in the
European Union. In: Regulating eTechnologies in the European Union. Normative Realities and Trends. Springer Verlag Heidelberg, 2014, p. 29.
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tivist and innovative approaches to the lawyering. What is intriguing about the
current findings of regarding lawyers and legal professionals occupational stress,
was a trend how they perceived the sources of occupational pressure. In general, the job satisfaction, coping with stress was much better in sample 2012, and
on the other hand, the number of lawyers who had experienced occupational
pressure was increased. Clearly, our findings well demonstrate that awareness of
occupational stress in law industry has been raised.
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Abstract: Authoritarian governments are by their very nature unconstitutional. Such
government thinks of themselves as above the law, and therefore sees no necessity for
separation of powers or representative governance. Constitutional democracy on the
other hand, is however based on the notion of people’s sovereignty, which is to be exercised in limited manner by a representative government. Accordingly, judicial activism
in this paper is employed to establish the theory of popular participation of courts in
the decision making processes through settlement of disputes, interpretation or construction of laws, determination of propriety of legislations, legislative and execution
actions within the doctrine of separation of powers for the purpose of enforcement of
the limitations in government on constitutional ground. This paper thus examines the
concept of judicial activism, its legitimacy and as a mechanism for providing checks and
balances in the Nigerian government. The paper demonstrates a game theory of judicial legislative interaction within their function and contends that the notion of judicial
supremacy does not hold water because the legislature always has the second chance of
invalidating the judgment of courts exercising the legitimate powers. The paper concludes that judicial activism in these countries is a veritable tool in advancing the compliance with the rule of laws on the ground of the Constitution.
Keywords: Judiciary, Interpretation, Activism, Legislature, Constitution, Democracy,
Intervention Adjudication, Separation, power.

I. Introduction
The power of government and its limitations by the Constitution has been
a difficult question in any democracy around the world. The inception of the
1
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Nigerian nascent democracy in 1999 has witnessed a rising public expectations
in the realm of protection and enforcement of the rights of citizen which seemed
to have been eroded during country’s experience of Military rule and guarantee minimum levels of security. The immense powers exercised by governments
over their own citizens have arisen almost entirely from the collective aspirations
of the citizen at large, aspirations which depend for their fulfillment on government intervention in many areas of our national life, and which no democratic
political actors can ignore.2 The facts however remains that a powerful executive
is inherent characteristic of the Nigerian modern democracy. The proper role of
the judiciary in constraining the action of the legislature and the executive thus
became imperative.3
Nigeria as a society divided along the line of ethnicity, regionalism, and religious dichotomy most often do experience lot of controversies, and appeal of
litigation has been particularly strong with citizens’ increasingly viewing judicial
intervention as principal opportunity to shape the public sphere. The Nigerian
Constitution 1960, 1963, 1979 and 1999 (as amended in 2010) placed the judiciary in this tasking position with a number of provisions that deal with structure, functions and powers of the judiciary.4 It introduced a unified system in
all the states. The Constitution introduced judicial system in hierarchy viz. The
Supreme Court of Nigeria, the apex court of the land, the Court of Appeal and
the High courts, Shariah Courts’ of Appeal and Federal High Court. Although
the Constitution contains specific provisions relating only to the Supreme Court,
Court of Appeal and Federal High Courts it leaves the subordinate judiciary to
the states.
Thus, the judiciary plays a vital role as social activist in the Nigerian progressive democratic reality. This growing role and level of judicial intervention
depend on the Nigerian legal system where it operates a written Constitution,
thus judiciary still exercise only a limited power just as the other institutions of
the executive and the legislature. The role of the Nigerian judiciary is basically in
the realm of disputes settlement and interpretation of Constitution or Statutes.5
However, in Nigeria like many countries operating written Constitution, judici2

3
4

5

The most recent incident of deploying heavy security (a combined force of Military and
Police) to supervise Ekiti and Osun States governorship election under guise of preventing
violence and ensuring a free and fair election typified example of executive disrespect of
peoples’ rights in Nigeria.
Meernik, J. & Joseph I., Judicial Review and Coordinate Construction of the Constitution,
41, American J. of Political Science, 447, (1997)
The primary judicial function vested by the Constitution in Courts is to decide disputed
questions of fact and law in accordance with the law laid down and expounded by the
Courts. Judicial power is the authority exercised b the judicial department of the constitution charged with the declaration of what the law is and its construction. The exercise of
judicial function also involves the investigation of facts. See A G. (Federation) v Guardian
Newspaper (1999) 5 SC (pt iii) 59 at 107
Id
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ary has been under attack for assuming a posture of imperialism or supremacy
in the scheme of governance. This proposition may not be true in that the powers
are ultimately as limited as is that of the executive and the legislature in their several assignments.6 However the provision of the Constitution enables the institutions to provide checks and balances on each other if any indulge in excessive,
arbitrary or tyrannical use of the power.
Against the above backdrop and by virtue of section 6(6) of the Nigerian
Constitution the judiciary has come to exercise vast powers of judicial review
from which judicial activism metamorphous in respect of the legislative and
executive functions. The judiciary as represented by Courts not only act as the
third independent arbiters to determine disputes that may arise between the federal and states but also protect and enforce the fundamental rights of the citizens
against the arbitrary action of the states. They also interpret the laws made by the
legislature and they have the final say in the validity of any legislative or executive
action of the state if it contravenes or abridges the fundamental rights of citizens.
Thus the Nigerian judiciary as represented by courts generally performs one or
all of the following functions in constitutional democracies:
1.
2.
3.
4.
5.

Interpretation of the Constitution or law;7
Upholding the principle of Federalism by enforcing the balance between
the Federal and States organs of Government;8
Protection of fundamental rights of the citizens;9
Determining the validity of legislative, quasi-legislative, executive or
quasi-judicial actions on issues that touch the Constitution;10 and
Determining the consistency or inconstancy of a legislation to the Constitution by applying and interpreting the laws of the legislature.11

These functions give the courts ability to provide citizen with limited access
to the majority-led legislature and executive an enabling environment to challenge unpopular and oppressive policies through the litigation.12 Admittedly
courts have come to exist for the protection of and enforcement of citizens’ rights
who put their views across with all potency for them to vent their feelings. This
paper argued for the concept of judicial activism with the object of demonstrating that the judiciary as represented by Courts employs the concept within its
6

Ibrahim I., the Executive, Legislative and Judiciary: An Insight into their functions under
the Nigerian Democratic Setting, 4:1, Journal for the Promotion of Studies in Religion,
Education and Languages (JOPSREL) 8–9, (2005)
7 The spirit behind section 6(6) of the Nigeria Constitution 1999 as amended
8 The Federal, state and Local Governments in Nigeria are autonomous by virtue of sections
4, 5 and 6 ibid
9 See section 46 ibid
10 See sections 1(3) and 4(8) ibid
11 Section 1(3) ibid
12 Like the case of Attorney General of Abia State & 35 ors v Attorney General of the Federation (2006) 9 MSSC 1
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constitutional powers and limitations to ensure compliance with rule of law and
see that justice is always achieved. This paper will argued in favour of judicial
activism and the necessary implication of activist court establishing the rule of
law, protection of citizen rights, limiting excess in governance and determining
the validity of legislation, legislative and executive actions through checks and
balances scheme of the Constitution and purposeful interpretation of laws. The
paper is limited to the exploration of judicial role within the concept of separation of powers with particular reference to the Supreme Court being the final
court of appeal in the hierarchy of courts and whose decision binds all other
lower courts.13
II Historical Development of Judicial Activism in Nigeria
Instructively the concept of judicial activism has its origin from the English
common law imported into the country14 Nigeria and more particularly influenced by the United States of American judicial practice which is attached to the
very original debate about constitutional interpretation framed in terms of broad
versus strict construction or narrowly and or broadly.15 Significantly the origin of
judicial activism is linked to the power of judicial review asserted by the Supreme
Court in Marburry v Madison in 1803.16 Incidentally, there is no provision in the
United States Constitution where the power of judicial review is contained.17 Yet
in the United States, scholars have criticised and accused the Supreme Court, its
judgments and judges of judicial activism and, to support their submissions, the
cases most often cited are Lawrence v Texas,18 United States v Morrison,19 Brown
13 Agbede I. A., The Rule of Law and Preservation of Individual Rights, Ajomo and Bolaji
(eds.) Individual Rights under the 1989 Constitution, (NIALS, 1993) p. 40
14 Nweze C. C., Statutory Interpretation; the Impregnable Reign of Literalism, Nigerian JR p.
145 (1978–1988)
15 See Freeman Barry, The History of Conter-majoritarian Difficulty, Law’s Politics, 148, University of Pennsylvania Law Review, (2000)
16 Spaeth, Harold, The Judicial Restraint of Mr. Justice Frankfurter—Myth or Reality, 8:1
Midwest J. of Political Science, 22, (1964)
17 Ernest A. Y., Judicial Activism and Conservative Politics, University of Colorado Law
Review, (2002)
18 539 US 558 (2003), was a Landmark decision of United States’ Supreme Court which
struck out the Sodomy Law in Texas and by proxy invalidated sodomy law in thirteen other
states where they remained in existence, thereby making same-sex sexual activity legal in
every states and territories of the nation. (The case was based on Texas Law, classifying
consensual adult homosexual intercourse illegal. The US Supreme Court had previously
addressed the issue in 1986 in the case of Bowers v Hardwick 478 US 186 (1986) 149 where
it upheld the challenged Georgia statute not finding a constitutional protection for sexual
privacy. Lawrence’s case explicitly overruled Bower’s holding that it had viewed the liberty
interest too narrowly.
19 529 US 598 (2000) was another landmark United States Supreme Court’s decision which
held part of the Violent Against Women of Act 1994 unconstitutional because they
exceeded congressional power under the Commerce Clause and under Section 5 of the
14th Amendment to the Constitution. In 1994, the United States Congress passed Violent
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v Board of Education of Topeka20, Roe v Wade21 and United States v Lopex 22 to
mention but a few have often been used as points of reference.23
In order to give a graphic exposition of judicial activism in Nigeria and the
game theory of synergy between the executive and legislature in the form of
providing checks and balances, it is important to start with a prefatory historical linkage of the concept with the Nigerian judiciary particularly the Supreme
Court. It is not certain and difficult to trace the origin of judicial activism linkage
with the Nigeria judiciary. The judiciary has come to be established as an independent organ of the government in the Nigerian constitutional democracy since
enactment of the 1963 Constitution and subsequently under the 1979 and 1999
Constitutions of Nigeria. It is worthy to note that the period after the declaration
of the Federal Republic of Nigeria a few instances evidenced that the Supreme
Court exhibited certain elements of judicial activism which established the Court
linkage to judicial activism. Adegbenro v Akintola,24 Williams v Majekodunmi,25
Council of University of Ibadan v Adamolekun26 and Lakanmi v Attorney General Western Nigeria27 and other decisions vindicating the rights of Nigerians.28
The judiciary has since claims the power to nullify on constitutional grounds
inclusive of inconsistent acts of the legislature to the Constitution, or check
excesses of the executives. Though courts do not doubt the privileges of the legislature or the executive especially in respect of their internal proceedings, yet
such proceedings have been brought under the purview of judicial review.29 Thus
the examples of judicial courage and creativity exhibited by the Supreme Court
20

21

22
23
24
25
26
27
28

29

Against Women Act which contained a provision for a federal civil remedy to a victim of
gender-based violence even when no criminal charges were filed.
347 US 483 (1954) the United State Supreme Court declared State Laws establishing separate public school for black and white students unconstitutional. The case overturned the
Plessy v Ferguson 163 US 537 (1896) decision of 1896 which allowed separate but equal
segregation facilities on public transportation were constitutional.
410 US 113 (1973) the United State Supreme Court decision under the Due Process Clause
of the 14th Amendment where the court resolved the balancing test by tying state regulation of abortion to the women’s current trimester of pregnancy. See also Doe v Boltton 410
US 199 (1993)
514 US 549 (1995)
See generally Kermit, R., The Myth of Judicial Activism: Making Sense of the United States’
Supreme Court Decisions, (2008) Yale University Journal, (2008), Keenan D. K, The Origin
and Current Meaning of Judicial Activism, 93, California L.R., 1444–1442, (2004)
(1963) All NLR 305 Akintola v Adegbenro (1962) 1 All NLR 442
(1963) 2 SCNLR 26
(1967) NSCC 210
(1970) NSCC 143
Shugaba Darma v Minister of Internal affair, (his deportation from Nigeria was declared
unconstitutional and an infringement of his fundamental right, Fawehinmi v Akilu &
Togun (1987) 4 NWLR (pt 67) p 779 a landmark judgment to validates a private person’s right to prosecution of crime.
Inakoju v Adeleke (2007) 2 MJSC 1, Dapianlong v Dariye (2007) 8 MJSC 140, Ugwu v Ararume (2007) 7 MJSC 1, Amaechi v INEC, Rimi INEC (2005) 6 NWLR (pt 920), 56 etc
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within its constitutional propriety support the argument that the concept of judicial activism had been with and gradually developed through the function of the
courts in Nigeria, though the level of courts’ activism differed in different areas
like interpreting the Constitution or statute.
III The meaning and legal basis for judicial activism
Like any catchword judicial activism acquires its real meaning when construed from context this is because definitions of concept are usually products of
individual idiosyncrasies and it is often influenced by the individuals’ perception
or world view, a combination of various definitions gives a description of the
concept.30 However, it has been observed by a great philosopher, Aristotle31 that:
The notion of law …has defiled any fully satisfactory definition or explanation. Indeed, the problem of definition of word looms large in jurisprudence and traverses the entire terrain of law, thus creating nightmare for
lawyers.
It is instructive to note at the outset that judicial activism is not a monolithic
concept rather it can represent a distinct jurisprudential ideas worthy of further investigation.32 Notwithstanding, scholars have offered diverse definitions
of judicial activism. It may be necessary to give the definition of the concept of
judicial activism from the two opposing dimensions proffer by scholars: Judicial
Activism is that way of exercising judicial power which seeks fundamental recodification of power relation among the dominant institutions of state, manned
by members of the ruling classes.33 Similarly, judicial activism is viewed as Peter
Russell34 as meaning: Judicial activism is the judicial vigour in enforcing constitutional limitations on the other branches of government and their readiness to
veto those policies on the branches of government on constitutional grounds.
Against the above backdrop it must be noted that judicial activism can only
acquire its real meaning when construed from the context and this depends
upon the user’s theoretical conception of the role of the courts in democracy.
More importantly, the effect is that judicial activism is a conception of the courts’
role as transcending the mere application of laws rather it support the notion the
courts cannot ignore the laws enacted by the legislature, however it can expound,
develop and even change it within its function.35 The main justification for this
30 See Ibrahim I. et al, Judicial Activism and Intervention in the Doctrine of Political Question in Nigeria: An Analytical Exposition, 1:2, African Journal of Criminology, 1–4, (2011)
31 Aristotle; The Politics, Rackham’s Translation Loeb Classical Librans 1932, IV, II
32 See generally; Keenan D. K.,. Supra note 22,
33 Mohammed Aslam Alias Bhure v India AIR (2003) 2 SCC 576
34 Peter H. R., et tal, FEDERALISM AND THE CHARTER: LEADING CONSTITUTIONAL
DECISIONS, 19, (Carleton University Press, Ottawa, 1989)
35 Bhagwati P. N., the Role of Judiciary in Democratic Process: Balancing Activism and
restraint., 2:3, JHRLR, 7–8, (1992)
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creative role is the necessity for the reconciliation of the rules with the wider
objectives of justice36 as can be rightly juxtaposed with observation of Oputa JSC
thus;
The law will have little relevance if it refuses to address the social issues of the
day. Legislators make laws in the abstract but the court deals with the day to day
problems of litigants and attempts to use the laws to solve these problems in such
way as to produce justice.37
Therefore where a definer of judicial activism construed it narrowly, as being
restricted to mere application of the preexisting legal rules to the given circumstances he tends to consider even a liberal, purposeful or dynamic interpretation
of the law as activism. Where a definer construed it as a wider role for court
and expect it to perform the function of providing meaning to various opentextured expressions, insufficiently explicit provisions of the Constitution and
giving them new meaning as required by the dynamism of law such as changes in
changing contemporary and progressive are bound to consider judicial activism
not as an aberration but as a normal judicial function.
Instructively, given the federal structure of Nigerian government38 judicial
activism may be constitutionally invoked to invalidate legislation, legislative or
executive actions which are inconsistent with the Constitution. When the courts
wield their power and strike down legislation their action implicates separation
of powers issues because the Court’s decision challenges policy choices made
by the other institutions of government. However, such a judicial act carries
with it the potential for awakening the legislature and the executive, including
the choice of reversal through constitutional amendment or re-enactment of
the invalidated legislation.39 This is a beguilingly simple model of the relationship between the legislature, the executive and the judiciary in a representative
democracy with responsible government.
Judicial activism adopting liberal or purposeful approach often professes
belief in democratic principles of checks and balances40 aimed at producing sub36 ibid
37 Oputa C., Toward Greater Efficiency in the Dispensation of Justice in Nigeria, in LAW
JUSTICE AND STABILITY IN NIGERIA, ESSAY IN HONOUR OF JUSTICE KAYODE
ESO, George Y. A. (ed), 37, (JSMB, Ibaddan, 1993)
38 Calabresi, Steven G., A Government of Limited and Enumerated Powers’: In Defense of
U.S. v. Lopez, (1995), 94 Michigan Univ. L.R. 752.
39 See generally, Ely, John Hart, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW, (Cambridge: Harvard Univ. Press 1980) see also Kennedy, D. A. CRITIQUE OF ADJUDICATION (Harvard University Press, Cambridge, 1997), Harwood S.,
JUDICIAL ACTIVISM: A RESTRAINED DEFENSE 167, (Austin & Winfield Publishers,
London, 1996), Christopher, Wolfe, JUDICIAL ACTIVISM, (2nd ed. Totowa, NJ: Rowman
& Littfield Publishers, Inc. 1997), Kenneth, M. Holland, (ed), JUDICIAL ACTIVISM IN
COMPARATIVE PERSPECTIVE (Palgrave Macmillan, 1991),
40 Segal, Jeffrey A. Separation of Powers Games in the Positive Theory of Congress and
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stantive results that may achieve the intent of the legislature or framer of the statute and Constitution.41 Interestingly, the Court’s liberally-oriented activism has
led conservatives not eschew activist judicial review when it is, at least theoretically, more consistent with the concept of limited government favored by many
conservatives.42
Interventionist in the form of a Supreme Court exercise of its power may
be viewed as a solution to the problem of how best to enforce rule of law, protect fundamental rights and interests in an oligarchy government as practice in
Nigerian. Obviously, then, to make a reasonable decision about the legal disputes
require not only an empirical assessment of the probable consequences of alternative processes in the concrete setting of a particular country, but also a judgment about the relative weight to assign to the democratic process in comparison
with other values.43 Notwithstanding, the concept of judicial activism has been
subjected to criticism by it opponents on the ground that it allowed court to
usurp the power of other institutions of government however, the best answer
to such criticism can be found in the word of Hon Justice Michael Kirby, who
posited that:
Nostalgic dreams of judges without choices, devoid of creativity, abjuring
all ‘activism’ may be found in fairy stories. But for judges, lawyers and
citizens who are obliged to live in the real world, it is necessary to face
up to the requirements of judicial choice. Choice about the meaning of
a constitutional text, choice about the interpretation of ambiguous legislation, choice about the application, extension, confinement or elaboration of old principles of the common law to new facts, circumstances and
times.44
In the opinion of the author of this paper judicial activism is closely connected to the dynamic, creative and objective reading of constitutional text by the
court.45 In other words, a constitutional interpretation which requires continual
updating of the Constitution in line with the perceived community and social
expectations posits to achieve the object of the Constitution intended to endure
for age long; as rightly observed by Lord Wright in the Australian case of James
v. Commonwealth of Australia that:
Courts, 91:1, American Political Science Rev, 28, (1997)
41 Canon, Bradley C., Defining the Dimensions of Judicial Activism, 66:6, Judicature, 236,
(1983) and Choper, Jesse H., Judicial Review and the National Political Process, (Chicago,
IL: Univ. of Chicago Press,1980)
42 Ibid, See Citizen United v Federal Electoral Commission
43 Dahl, Robert, DEMOCRACY AND ITS CRITICS, 192, (New Haven: Yale Univ. Press,
1989) p. 192
44 Hon Justice Michael Kirby, Judicial Activism: Power without Responsibility? No, Appropriate Activism conforming to duty, 30, Melbourne University Law Review, 577–578,
(2006)
45 See Ibrahim I. et al, Supra note 29, 1–4
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It is true that a Constitution must not be construed in any narrow and
pedantic sense. The words used are necessarily general, and their full
import and true meaning can often only be appreciated when considered,
as the years go on, in relation to the vicissitudes of fact which from time
to time emerge. It is not that the meaning of the words changes, but the
changing circumstances illustrates and illuminates the full import of that
meaning.46
IV Judicial-Legislative interaction enforcing constitutional limitations on
legislative actions
This part of the paper begins with a discussion on the judicial, legislative and
executive interactive principles of activism that animate the preposition of judicial activism. The part then analysed some judgments to elucidate the realities
concerning the concept of judicial activism. The theory of ‘‘institutional interaction,’’ as conceptualized in this paper, may be view as a Nigerian perspectives
to the debate over the legitimacy of judicial activism in a constitutional and
developing democracy. According to this theoretical exposition, the institution
of courts and the legislatures participate in government and with inherent level
of interaction in the determination of the proper balanced role the Constitution
designed for each institution and enforcing or limiting the balance on Constitutional ground on each.47
There is strong rationale to view judicial activism as democratically legitimate in that it provides checks and balances as expected under the doctrine of
separation of powers. Importantly, this interaction is continuous on the ground
that the judiciary does not necessarily have the last word with respect to constitutionally disputed matters and policies in that the legislatures would almost
always have the power to re-enact, reverse, modify, ignore or void a judicial decision nullifying legislation. Consequently the cry of judicial supremacy is objectionable in presence legislative supremacy the sustaining judicial activism within
the paradigm of separation of power.
The theory of institutional interaction has emerged theoretically out of the
Nigerian experience of constitutionalism and is based on Constitution. The theory of institutional interaction it is claimed, has been made possible by virtue
of constitutional provisions, the most important of which are the section 1(3)
‘‘Supremacy’’ clause that override any legislation, legislative or executive action
that is inconsistent with the Constitution. According to the section 4(8) legisla46 [1936] AC 578, at 614, see also, Attorney-General v. Moagi, [1982] 2 (2) BLR 124 at p.184,
where Amissah JP quoted with approval Kentridge JA who, in the case had pointed out
that a Constitution such as the Constitution of Botswana, embodying fundamental rights,
should, as far as its language permits, be given a broad construction.
47 Goodrich and M Valverde (eds) NIETZSCHE AND LEGAL THEORY (Routledge London
2005)
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tive actions are subject of judicial intervention and the Constitution also forbids the legislature from enacting laws to oust the jurisdiction of the courts. This
theory of institutional interaction describes a peculiar feature of the Nigerian
constitutional arrangement.
A Judicial-Legislative interaction vide interpretation of legislation
While it is the power of the legislature to enact law, the interpretation of the
law and legislative action stemming there from is vested in the judiciary as represented by the courts.48 Essentially, aside from the Constitutional power of judicial interpretation there are certain predictive factors that can stimulate interpretation.
It is instructively posited that the words used in legal instruments may sometimes be abstract, or that their meaning indeterminate when applied to various concrete circumstances, or that the application of law requires an intervening act of interpretation, of which the precise nature and significance is largely
undefined and contested.49 The consequence of such an (apparently obvious)
axiom is that while a distinction necessarily exists between the application of
law and its creation, it is often claimed that interpretation, in applying words of
often indefinite meaning to various situations, may amount to a creative act and
consequently a criticism that judges in interpreting law, in fact participate in its
creation.50 The correct position can be distilled from the observation of Ogwuegbu JSC in DSSS v Abgakoba51 that the Constitution of the Federal Republic of
Nigeria is written organic instrument. It is a mechanism under which our laws
are made and not mere Act of Parliament or a Decree which declares what law
is. It has been an accepted canon in interpretation of document to interpolate
into the text such provisions not though expressed as are essential to prevent
the defeat of their purpose and this applies with special force to the interpretation of Constitution which, since they are designed to cover a great multitude of
necessarily unforeseen circumstances, are cast in general language which are not
constantly amended.52 Though the problem inherent in judicial exercise of interpretative power is stated by MacLean that: … the process of interpretation is not
48 MacLean ‘RESPONSIBILITY AND THE ACT OF INTERPRETATION’ IN MACLEAN,
MONTEFIORE & WINCH (EDS) THE POLITICAL RESPONSIBILITY OF INTELLECTUALS, 161, (Cambridge University Press Cambridge 1990)
49 Federal Republic of Nigeria v Osahon (2006) 4 MJSC 1 at 57–58
50 Marmo A ., INTERPRETATION AND LEGAL THEORY, 124, (Clarendon Press Oxford
1994)
51 (1999) 3 SC 59 p 82, see also Nafiu Rabiu v The State pp 300–301, where Udo Udoma JSC
said; “whenever it is possible and in response to the demand of justice the courts lean
to the broader interpretation unless there is something in the rest of the Constitution to
indicate that the narrow interpretation will best carry out the object and purpose of the
Constitution. I don’t conceive it is the duty of this court to construe any of the provision of
the Constitution as to defeat the obvious ends the Constitution was designed to serve.”
52 ibid
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a humble one… rather than being the servants of the text, interpreters threaten
to become its masters by devising and applying the rules by which sense is made
of it; indeed, they threaten to become its masters to the point of laying down the
law themselves.53
There are rules of legal methodologies for interpretation such as the Literal
Rule, the Golden Rule,’ the ‘Mischief Rule,’ Ejusdem Generia, Blue Pencil, Severability principle, these are mere semantic aids rather than linguistic devices
for reading the text of the Constitution or Statutes. The absence of recognised,
single and all encompassing binding methods of interpretation, and the resulting
potential for lack of precision is particularly problematic as rightly observed in
the case of Awolowo v Shehu Shagari54 per Fatai Williams CJN that:
Some of these canons of interpretation take the form of broad principle
only; consequently a common feature of most of them is that they are of
little practical assistance in settling doubts about interpretation in particular cases. This is partly due to vagueness, but also because in many
cases, where one canon appears to support a particular interpretation,
there is another canon, often on equal status, which can be invoke in
favour of an interpretation, which could lead to a different result.
The above court proposition established the fact that some cannons of interpretation take the form outlined, especially in the cases of constitutional law.
These common principles of statutory interpretation have been considered
unsuitable for interpretation of constitutional provisions, which in the nature of
things tend to lay down general principles. Onu JSC observed that:
It is important to state that the Constitution cannot condescend in its
description of every right guaranteed therein. The Constitution is an
organic document which must be treated as speaking from time to time,
it can only described rights it guarantees in broad terms, it is for the court
to fill the fundamental right provisions with content such that would
fulfill its purpose and infused them with life. A narrow and literal construction of human right or any provision in our Constitution can only
make the Constitution arid in the sphere of rights. Such approach will
retard the realization, enjoyment and protection of those citizen’s rights
and freedom and it is unacceptable.55
Thus, there is no principle of interpretation firmly settled than the rule that
court must deduce the intention of the legislature or framers of the Constitution
from the words used in the law. If the words are in any way ambiguous, it is reasonably capable of more than one meaning of the provision in question the court
may depart the natural meaning of the word. This preposition is supported by
53 MacLean, Supra note 47, 161,
54 ibid P 53, (1979) 6–9 SC 51 at 64
55 DSS v Agbakoba p. 95, Salmond, Jurisprudence, pp 131–140
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the observation of Pat Acholonu JSC in the case of FRN V Osahon56 that: Where
a statute makes the meaning of a provision difficult to discern properly, it is the
indispensible right of the court to explore deeper and try to make sense out of
it in the context of the primary law so that it would, on its operation, following
the construction of the court have meaning which it eventually wears and which
would help to promote law optimized the cause of justice, the advancement of
sociological jurisprudence of the rule of law.
It is contended in this paper therefore that words of Constitution or legislation may sometimes have a penumbra of uncertainty occasioning some marginal
cases especially from the scenarios above enumerated. Therefore, if marginal
cases must occur the duty of a judge in construing them must be legislative.57
More importantly the spirit of the constitution or statute is a fact unlikely to
be encapsulated in the single word and even the whole text of the laws. It can
rather be apprehended through adaptation of the text to diverse circumstances
imposed with the passage of time. This is because constitution or statute is meant
to endure for ages to come and to meet the various cases of human affairs. In its
decision the Supreme Court58 citing the case of Nafiu Rabiu v The State59 per Udo
Udoma JSC said,
…where the question is whether the Constitution has used an expression
in a wider or narrow sense the court should always lean where the justice
of the case so demands to the broader interpretation unless there is something in the context or in the rest of the Constitution to indicate that the
narrow interpretation will best carry out its object and purpose.
Thus, rather than relying on predetermined meaning, the spirit of the laws
admits shift of meaning. This is the kind of challenges court is expected to meet.
It is also a challenge the contemporary constitutional or statutory text are suited for due to their relatively indeterminate language. Obaseki JSC in Attorney
General Bendel State v Attorney General of the Federation said: While language
of the Constitution does not change, the changing circumstances of progressive society for which it was designed can yield a new and further import to its
meaning. Thus, principles upon which the Constitution is designed rather than
the direct operation or literal meaning of the words used should measure the
purpose and scope of its provisions. 60
Juxtapose this preposition with the case of PDP v INEC where court was
faced with the interpretation of the word die in section 37 and 45 of (Constitution and Transition) Decree 1999, to remedy the development which the Decree
56 (2005) 25 NSCQR 512 at 537
57 Hart, H L A, THE CONCEPT OF LAW, 123, (Clarendon Press, 1961, 1994 ed) He first
coined the term ‘penumbra of doubt’ when discussing a rule’s scope or coverage:
58 FRN v Osahon ibid
59 Nafiu Rabiu v The State (1981) 2 NCLR 326
60 (1981) 10 SC 179–180
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failed to provide and which is inevitably placed before the court to determine.
The Court in exercising its interpretative power, inferred from the text of the
Constitution in line with the development by construing the word die to admit
further meanings which may be; stop living, stop working or stop existing within
a rule as to death. Thus A judge has no discretion to include resignation, mental
incapacity within such a rule.61
One significant conclusion that can be drawn from the foregoing preposition
on the penumbra nature of the words of Constitution or legislation is to accentuates the need for a judge to pay due regard to legislative intent without limiting
the task of interpretation to the ascertainment of that purpose. The following is
a very important illustration, closely related to the capacity of judges to intelligently articulate their positions in terms of plausible constitutional interpretation. How, for example, could a rabble in Muslims’ Boko Haram, based in the
cities of Northern Nigeria, possibly be authorised to call onto the heads of all the
Christian and other religious followers in the Country for all future time a blood
curse such as would justify their demand for Islamisation of the Country? How,
in the context of a religion dedicated to the message of the love of God, and of
one another, could such a passage possibly be so interpreted? How, other than by
the most mindless literalism, could anyone construe any verse of such meaning,
as Muslims Boko Haram did, to justify their demand for Shariah in Nigeria and
the dreadful acts of bombing and killing perpetrated against innocent citizens?
It is this paper’s belief, a good illustration of the dangers of literalism, originalism or textualism. This is such a debased and discredited approach to the
interpretation of language (whether in the Quran, Bible or in a constitution or
legislation) that it hardly seems necessary to elaborate why it is so misguided. Yet
the literalists and the textualists are now in full flight. They want judges to stick as
closely as possible to the text of the statute and even, Mirabelle dictum (expression of wonder), to the original intention of the framers of the Constitution. 62
B Judicial-Legislative interaction vide legislative action
In this realm, this paper develops a theoretical model of judicial and legislative interaction a contemplation of the doctrine of checks and balances. It uses
this to compare outcomes generated in a system of legislative supremacy to outcomes generated in a system in which judicial activism is provided by a legally
principled and constitutional activist judiciary.63 The paper then shows that judicial activism, even when exhibited by an activist, or politicized, can promote
important constitutional values and improve legislative quality relative. From the
61 (1999) 7 SC (pt ii) 30
62 Hon Justice Michael Kirby, Supra note 43, 584
63 See generally James R. Rogers and Georg Vanberg, Resurrecting Lochner: A Defense of
Unprincipled Judicial Activism, 23:2 The Journal of Law, Economics, & Organization, 443,
(2010),
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outset it is instructive to note that judicial activism of the court cannot be used
to query the legislative power to enact laws that is not within the prerogative of
the judiciary. The Courts are most often reluctant to rule in favour of invalidation of legislation.
However, the Courts as the custodian of the Constitution may have a willing ability to invalidate legislation in the face of its aberration. In support of this
preposition it is contended that legislative action must always be based on the
Constitution, thus is posited that in any of the following theoretical prepositions
where the legislature fails thereon judicial activism is invited on constitutional
ground. They are:
1.
2.
3.
4.

When legislation offends the principle of separation of power or the
principle of federalism;
When legislation is inconsistent with the provision of the Constitution;
When legislation is aimed at taking away individual rights guaranteed
under the Constitution; and
When the legislature failed to comply with the procedure set down to
doing a particular act.

Within the above framework, it is neither judicial institution trespasses on
the role of the legislature. Legislature respects the judicial rule in order to avoid
interfering with the role of the courts. The courts respect legislative propriety to
make, amend, repeal, re-enact laws and do not become involved with the internal workings of the legislature. Instructively there is absent of protection against
judicial intervention on legislative function in the Nigerian Constitution rather it
further prevent such intrusions by forbidding the legislature from enacting laws
that oust or purport to host the jurisdiction of judicial function. Lord Woolf64
was prepared to define a limit on the supremacy of parliament which it would be
the responsibility of the courts to identify and uphold. He explicitly said:
As a matter of fundamental principle, it is my opinion that the survival
and flourishing of a democracy in which basic rights (of which freedom
of expression may be taken as a paradigm) are not only respected but
enshrined requires that those who exercise democratic, political power must have limits set to what they may do: limits which they are not
allowed to overstep. If this is right, it is a function of democratic power
itself that it be not absolute.65
A famous example of such intrusion is demonstrated in the case of Oputa
v Babangida,66 the Supreme Court courageously held that: The power given to
64 Lord Woolf, Droit Public - English Style, Public Law, 57, (1995) culled from, Chief Justice
Robert French AC The Courts and the Parliament (2012), Queensland Supreme Court
Seminar, Brisbane, pp 5–6
65 Id
66 (2003) 1 SC (pt iii) 86
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Parliament to make laws in regard to tribunal of inquiry as reflected in the legislative Lists contained in the relevant provisions of the schedule to the 1963
constitution was, for whatever reasons, denied the National Assembly in both
that 1979 and 1999 Constitutions of the federal Republic of Nigeria. Without
such constitutional provisions, no valid law can be made, or can exist, standing
on its own and of a general nature, to apply throughout the Federation of Nigeria
on the strength of which the President may set up a tribunal or commission of
inquiry. This is because there is no constitutional authorizing the passage of such
for the Federation of Nigeria by the federal legislature. It is the limits set under
relevant provisions of the Constitution that define and determine the frontiers of
the laws that can be enacted.
A case which seemed to favour some such intrusion include for instance the
Attorney General Ogun State & Ors v Attorney General of the Federation67 the
Supreme Court held that in so far as any Act of the National Assembly provides
for Joint Local Government Account Allocation Committees for each State to
regulate the manner the amount allocated to the States for the benefit of the
Local Governments is to be distributed, such Act is inconsistent with Section
162 (8) of the 1999 Constitution. This is what Sections 1 and 2 of the Act seek
to do in this case that may have an adverse effect on democratic norms of the
country. The basis for the court position in this case is on the principle of federalism which presupposes an autonomous existence for the federal and state
within the constitutional framework. Similarly in Attorney General Ondo State
v. Attorney General of the Federation & Others,68 the Supreme Court held that
the provisions of the Act (ICPC) impugned on the cardinal principles of federalism, namely, the requirement of equality and autonomy of the State Government
and non-interference with functions of State Government. This is true, notwithstanding, both the States and Federal government share the power to Legislate
in order to abolish corruption and abuse of office. So also is the case of Attorney
General Abia State & Ors v Attorney General of the Federation69 this Court held
that apart from the power conferred in item II of the Concurrent Legislative
List and Section 7 (6) (a) of the 1999 Constitution, (Power to make provision
for statutory allocation of public revenue to Local Government Councils in the
Federation) the National Assembly does not possess any other power to enact
laws affecting local government.
The proposition of legislative-judicial interaction in this perspectives is not
peculiar to Nigeria as in the Indian case of Golaknath v Punjab70for instance the
Supreme Court ruled that Parliament could not curtail any of the fundamental
rights in the Constitution. Although it backtracked on the forcefulness of this
decision some six years later, the court continued to assert that in principle no
67
68
69
70

(2002) 18 NWLR (pt 798) 232 or (2002) 12 SCNJ 199 or (2002) 12 SC (pt ii) 1
(1983) 2 SCNLR 269
(2002) 4 SCNJ or (2002) 4 SC (pt i) 1
AIR 1967 SC 1643
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institutional body could alter the democratic essence of the Constitution. This
case initiated and developed the court’s jurisprudence around what became
known as the “basic structure doctrine”. In terms of this doctrine, the court was
in charge of preventing the erosion of those enduring values that constitute the
essence of constitutionalism.71
Similarly, in Kesavananda Bharati v State of Kerala72 by a majority of 7–6,
the court held that under Article 368 of the Constitution, Parliament undoubtedly had power to amend any provision of the Constitution but the amendatory
power did not extend to alter the basic structure or framework of the Constitution. The Supreme Court was of the view that the basic structure of the constitution included, inter alia, that Constitution is supreme; the form of government
is republican and democratic; the doctrine of secularism; the doctrine of separation of powers between the legislature, the executive and the judiciary, and the
nature of federal character of the Constitution. This decision is a typical manifestation of creativity in the form of judicial activism.73
Notwithstanding the judicial position in the above cases, it is apposite to state
that the legislature is not accountable to the courts in respect of their legislative functions. However, the legislature is accountable for creating an inroad to
judicial intervention in determination of the legality and or consistency of such
functions. While deciding the above cases, the court kept in mind the difference
between legality, consistency and merit as also between judicial propriety and
merit of its intervention. It may thus be argued that legislature invited judicial
activism for their preferences as democratically elected members of government.
There is therefore significant force in the observation of Venderbit that: it is in
the courts and not the legislature that our citizens are primarily fallen keen, cutting edge of the law. If they have respect for the work of the courts, their respect
for the law will survive the shortcomings of every other branch of government.
However if they lose their respect for the work of the courts, their respect for law
and order will vanish with it to the detriment of the society.74
Instructively therefore, it is more appropriate for courts to intervene against
legislative aberration of the constitution at least when reviewing ordinarily their
action or legislation. Such judicial activism represents a warranted intrusion of
the judiciary into democratic decision making.75 This paper thus contends that
71 See Sathe, S. P. JUDICIAL ACTIVISM IN INDIA: TRANSGRESSING BORDERS AND
ENFORCING LIMITS, 6 & 99 (New Dehli, OUP, 2002)
72 (1973) 4 SC 225
73 A Divan, “Judicial activism and democracy”, a lead opinion in The Hindu newspaper of 2
April 2007 www.hinduonnet.com/2007/04/02/stories/2007040200941000.htm
74 Venderbit A., THE CHALLENGES OF LAW REFORM (Princeton University Press,
Princeton, 2002) cited in Uwais M. L., The Evolution of Constitutionalism in Nigeria: the
Role of the Supreme Court under the 1979 and 1999 Constitution (NIALS, Lagos, 2006), p.
8
75 See Peter, A. A.; ‘Judicial Review of Nigerian Laws: An Equitable Balance Wheel of the
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judicial activism of the courts’ invalidation of legislation is justified and capable
of achieving and stimulating the followings:
1.
2.
3.
4.
5.
6.

Eliminate imperfections arising from hasty drafting of statutes or
absurdities that could only be manifested in concrete situations.
Expose the lacuna in a legislation and give direction to assist amendment
Suppress the mischief which the law aimed at and advance remedy
Serves a purpose of awakening the legislature conscience to make amend
Provide generally-applicable rules for future; it is done, so that their
orders may resemble legislation to some onlooker.
Inspire the legislature to re-enact an invalidated legislation.

Thus where there is constitutional provision setting out the procedure for any
legislative action any default in the procedure in exercise of legislative power is
actionable and liable to judicial scrutiny76. The justification for judicial activism
within this premises is that if in the process of exercising legislative power by the
National or states’ Assembly there is such a constitutional defect as to lead to an
interpretation to the effect that a bill was not passed according to law, that is, it
does not follow the procedure laid down under the constitution of passing of the
bill, then the bill which has passed through such exercise is null and what the
President assents to, an exercise of the executive power within the legislative process is a nullity, the Supreme Court in exercise of its jurisdiction under section
212 when there is a dispute under the section could adjudicate on the issue. 77
Conclusively, the limitations on legislative authority and affirmative action
guaranteeing liberty can be preserved in practice no other way than through the
medium of the courts of justice whose duty it must be to declare all acts contrary
to the manifest tenure of Constitution void without this, all reservations of the
particular rights or privileges would amount to nothing.78 Thus, the notion of
judicial supremacy cannot be real since the courts do not have the last say in
view of the legislative power to amend, re-enact or ignore an invalidated legislation as succinctly explained by the Supreme Court that:
Federal System’, pp in ISSUES IN JUSTICE ADMINISTRATION IN NIGERIA, Fassy
Adetokunbo O. Y (ed.), 66–67, ( VDG International Limited, 2008) pp. 1–19 at p. 18,
Uwaifo, S. O., THE COURT – AN INSTRUMENT OF JUSTICE AND DEMOCRACY
152, (MIJ Professional Publishers Limited, Nigeria, 1995), Awotokun, K. ‘Governance and
Legislative Control in Nigeria: Lessons from the Second and Third Republic’, San-Franciso:
International Scholars Publications, 4 (1998)
76 Alabi, M.O.A., Quis Custodiet Custoded? Scope and Limit of Legislative Powers, PERSPECTIVES OF THE LEGISLATURE IN THE GOVERNMENT OF NIGERIA, Alabi &
Egbewole (eds.) 284 (African Training Research Centre in Administration for Development (CAFRAD), Morocco, 2010)
77 (1981) 10 SC 179–180
78 Alexander Hamilton, THE FEDERALIST PAPER NO 78, 352–358, (Penn state Electronic
Classic Series Publication, 2009)
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The National Assembly has the power, in the course of legislating, or
making law, to nullify or abrogate decisions of any court of law, including
the Supreme Court, the highest Court of the land. In other words, courts
of law cannot question the vires of the legislature to nullify or abrogate an
invalidated law and once that is done, the particular decision of the court
will no more have the force of law. But that is only one side of the coin.
The other side is that the courts, in the exercise of their judicial powers
under Section 6 of the constitution, have the jurisdiction to nullify legislation, which is not enacted in accordance with the constitution79.
V Conclusion
It is the conclusion of this paper that judicial activism is a noble concept for
attaining justice and achieving democratic development and well entrenched in
doctrine of separation of powers. Therefore, it is expedient to note that in exercising interpretative role or disputes settlement courts must employ modes of
interpretation that are consistent with an activist approach to avoid absurdity or
perpetration of injustice which is not intended by the Constitution. These models include the broad, liberal approach and the contextual, purposive approach.
It is only those modes of interpretation that take into account the purposes or
objects of the Constitution; the context and the overarching principles on which
the Constitution was founded; as well as the values underlying the inclusion of
a particular right in the Constitution that are truly consistent with an activist
nature of interpreting the Constitution. The Nigerian Constitution provides for
separation of power between the three arms of government i.e. the legislature,
the executive and the judiciary. Each is no doubt supreme in its area of authority
as conferred on it by the Constitution but in so far as it confines itself to and act
within the power conferred on it. If it exceeds such powers or acts in contravention of it or in conflict with the provision of the Constitution, it would be the
duty of the judiciary to put it in check at the instance of any aggrieved. There is
no doubt about the fact that no Court would abdicate its authority in this regard.
For example if the resolution of any of the Houses National Assembly relates to
matter within its competence, no matter how offensive it might appear to be, the
Court would not interfere provided no outside right is infringed. Each arm of
government is sworn to protect, preserve and defend the Constitution and the
Court would in my view be failing in it duty if it hold itself helpless and unable
to offer redress to an aggrieved party whose right is infringed or threatened. 80
Judiciary is primarily a legal institution that exercises both constitutional
and statutory interpretation while establishing precedents intended to direct
the decisions of all lower courts. Notwithstanding, the Court is also a political
79 Id
80 Tony Momoh v The Senate (1981) 1NCLR 21
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institution that is situated in a complex separation of powers81 providing checks
and balances with justices who are members of the society and hold their own
political values and ideology. The judiciary, represented by courts cannot, on
its own volition, implement its decisions, as the justices merely have judgment
and must rely on the support of the elected branches. The justices’ decisions, as
a result, often recent multiple considerations is related to the law, politics, and
the Court’s position in the larger separation of powers.82
This paper concludes with the preposition of Hon Justice that: It is to be
hoped that….it will emerge the beginnings of a more realistic understanding
of the duties and responsibilities of the judiciary, the genius that lies behind its
creative capacity, the complete legitimacy of properly fulfilling that capacity and
the serious error of formalism, originalism and other non-contextual approaches
to the ascertainment of the content of law. Truly, it is those who preach these
doctrines who are the activists. They are seeking to change the creative features
of our law and the functions of the judicial branch that have existed for centuries.
They must not succeed for theirs is a counter-reformation that would put back
the course of legal history.83
Certainly, the judiciary in Nigeria with its power of finality of decisions on
interpretative and adjudicatory jurisdictions cannot be on the same constitutional pedestrian with the executive and legislative organs whose actions, inactions, omissions, decisions or interpretations of the law and the constitution may
be call to question before the judiciary. The legislature and executive though
enjoy supremacy, the fact is still that their supremacies are still subject to the
constitutional supervision by the judiciary to ensure that the will of the people of
Nigeria as enshrined in the Constitution is strictly complied with by the organs,
and that is the constitutionalism; the overriding judicial activism and oversight
of the political branches of government.

81 Re-Olafisoye (2004) 1 SC (pt 1) 27 at 54
82 As Alexander Hamilton Notes in Federalist No. 78.
83 See Justice Michael Kirby, Supra note 47, 592.
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Abstract: This article deals with the transfer of stake in a general commercial company
and the transfer of business share in a limited liability company especially according to
Slovak legislation and also according to older and current Czech legislation. The attention is focused on the regulation of these transfers and the relations that are generated
on the basis of author´s point of view and case law. The question of the admissibility
and prohibition of the transfer of stake is presented in general commercial company.
Analysis of the issue focuses mainly on the formal and material conditions of transfer
of business share in limited liability company with differentiation on another member
and on third party. Special attention is paid to the consent to that transfer granted by
the general meeting or by other body of limited liability company and also is paid to the
legal consequences that arise in the case of withholding of consent. The authoress seeks
to point at the shortcomings of assessed legal arrangement and provides possible legislative solutions of transfer of stake or business share within the dispositive provisions of
the Slovak Commercial Code.
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1. Transfer of stake in general commercial company
L. Baňacká2 states that the admissibility of the transferability of stakes is
questionable in a general commercial partnership. The basic argument according to the author against the transferability of stake is the personal nature of the
general commercial partnership, in which is becoming linked personal knowledge, experience and thus to networking of stake with its owner and to an accen1
2

External doctoral student, Department of Commercial Law and Business Law, Pavol Jozef
Šafárik University in Košice – Faculty of Law, Slovakia, e-mail: adriana.palajova@gmail.
com.
See Suchoža, J. – Husár, J. et al. Obchodné právo. 1. vydanie, Bratislava: IURA EDITION,
2009, p. 395.
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tuation of continuance partner´s in the company. Proponents of transferability
argue (relying on the constitutional principles - article 2, sec. 3 Slovak Constitution3) that the legislation does not prohibit the transfer of stake, therefore it must
be accepted. Condition for the transfer of stake will be consent of such majority of partners, which is required to change of the memorandum of association,
because the change in the person of partner in this case is the reason for changing of memorandum of association (and for fulfilling the requirement in § 83
Slovak Commercial Code4, this means that at least two partners stay in general
commercial partnership).
I. Štenglová5 stresses that § 116 Czech Business Corporations Act6 prohibits
the transfer of stake in the general commercial partnership explicitly, but even
previous legal arrangement in Czech Commercial Code7 didn’t allow it (even
though it did not state explicitly). Explanatory statement to § 116 Czech Business Corporations Act only notes that the stake transfer is prohibited, furthermore notes that “it does not exclude a more or less cesia of contract according to
the Czech Civil Code8”. It results from § 32 sec. 3 Czech Business Corporations
Act that the stake in general commercial partnership is not possible to pledge.
Although Czech Business Corporations Act prohibits the transfer of stake in
general commercial partnership, however it admits some other ways to end the
participation of shareholder in this company (eg. by agreement about change
of memorandum of association; notice of partner´s withdrawal; notice of withdrawal submitted by partner´s heir; exclusion of partner for the delay in fulfilling
the duty of contribution (for more see Czech Business Corporations Act). The
Supreme Court of the Czech Republic commented on inability of stake transfer
in general commercial partnership equally: „It can not occur to change in persons of partners by entering into the memorandum of association about stake
transfer in the general commercial partnership.“9
2. Transfer of business share in limited liability company
Czech jurisdiction emphasizes that „Business share of member in the limited liability company wound-up with liquidation is possible to transfer until the
point of extinction.“10 B. Havel11 notes that it foresees the free transferability of
3

Act no. 460/1992 Coll. Constitution of Slovak republic as amended by Act no. 306/2014
Coll.
4 Act no. 513/1991 Coll. Commercial Code as amended by Act no. 352/2013 Coll.
5 See Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář. 1.vydání, Praha:
C.H.Beck, 2013, p. 248.
6 Act no. 90/2012 Coll. on Commercial Companies and Cooperatives (Business Corporations Act)
7 Act no. 513/1991 Coll. Commercial Code as amended by Act no. 351/2011 Coll.
8 Act no. 89/2012 Coll. Civil Code
9 Uznesení Nejvyššího soudu České republiky, sp. zn. 29 Cdo 646/2008
10 Czech case law: R 66/2002
11 See Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář. 1.vydání, Praha:
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business share between existing members similarly with the existing Czech legislation, but in the new one without mandatory involvement by the general meeting. Czech Business Corporations Act assumes that limited liability company
is more closed company. Legal adjustment of the transfer of business share in
limited liability company was dispositive in Czech Commercial Code, therefore
it allowed a range of solutions derogating from the legal regulation, for example
designation that the general meeting agreement does not grant the approval, but
the members themselves or another body of the company (executive directors,
supervisory boards); expulsion need of the approval by the general meeting or
other body of company whether members themselves, exclude the possibility of
transfer to another member at all.
L. Baňacká12 presents admissible idea of the transfer of business share, which
memorandum of association does not permit, but all members agree with this
transfer. The authoress states the restrictions on the transferability of the business shares resulting from the act, memorandum of association or from decision-making practice of courts. She defines the restrictions determined by the
memorandum of association those relating to the characteristics of the acquirer
or temporal restrictions. She emphasizes that is needed to respect the principle
of equal treatment with members. She also focuses on the grant of consent of
the general meeting with the transfer of business share. According to her, it is
sufficient if the general meeting approves the person of acquirer and the size of
the transferred business share. She points to the moment of the conferment of
such consent and even that it may be conditional. She presents also the various
opinions on the needed majority of votes, by which consent to the transfer of
business shares should be given.
D. Hanes13 states that the conditions for the transfer of business shares specified in the memorandum of association may be of a different kind, namely substantive or formal. The memorandum of association can provide as condition
for the transfer of business share the fulfillment of contribution for registered
capital made in full or a certain amount. It can identify the group of persons to
whom is possible to transfer business share (eg. in small family companies to
family members or persons who carry some kind of trades, to limit at residents
or non-residents and the like. Memorandum of association may bind the transfer
at company´s consent, thus at consent of its statutory bodies - executive directors
or resolution of the general meeting of the company or the resolution adopted in
the contract by determined qualified majority, it may state that the consent must
be granted by all members or only by certain members).
C.H.Beck, 2013, p. 399.
12 See Baňacká, L. Prevoditeľnosť obchodného podielu – 1. časť. In Bulletin slovenskej
advokácie. 2009, č. 1–2, ISSN 1335-1079, p. 17–25.
13 See Hanes, D. Spoločnosť s ručením obmedzeným. Druhé prepracované vydanie. Bratislava: IURA EDITION, 1996, p. 9
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Even Czech Business Corporations Act according to B. Havel14 is based on
this that the transfer may be conditional what indicate the fact that it may be
otherwise limited or made conditional. However, if this change should occur
over the duration of the company, it is required the consent of all the members
or those who are affected by the change15, because the change in the person of
member always result to the change of the memorandum of association.
Transferability can be modified according to the current Czech legal arrangement of Business Corporations Act not only by memorandum of association,
therefore by rules which are aplicable to all the members, but also by mutual
contracts between the members. To the transfer restriction in company with sole
member16. The § 777 sec. 4 Czech Business Corporations Act supposes because
it is the change of the existing dispositive rule, that the previous legislation
becomes part of the memorandum of association and it will valid even after the
effect of the Act.
The issue of granting consent to the transfer can be demonstrated to the
approval of the general meeting17. Czech jurisdiction expresses following view
to granting of the general meeting approval to the transfer of business share that
„The consent of the general meeting with the transfer of the part of business
share includes also consent to the division of business share, which part is transferred, even when it is not referred explicitly in the resolution of the general
meeting.“18 Conclusion of contract and approval of the general meeting are two
legal facts that must occur in order that business share could be transferred to
the transferee. If one of them is missing, the legal effects can not occur. Consent
may be given before the conclusion of the transaction contract, it can also go
on a subsequent consent. Even Czech jurisdiction expresses the opinion that „If
the act requires the consent of general meeting to effectiveness of legal action,
approval may be given (if isn´t required by act prior approval), before and after
the conclusion of the contract.“19 General meeting should grant consent according to M. Valachovič for reasons of legal certainty prior to the conclusion of
14 See Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář. 1.vydání, Praha:
C.H.Beck, 2013, p. 399.
15 See § 171 sec. 2 letter b) Business Corporations Act.
16 See §14 Business Corporations Act.
17 For adoption of decision of the general meeting about granting of consent to the transfer of business share is sufficient a simple majority of votes of present members (§ 125
sec.1 letter a) Slovak Commercial Code). Also the Czech Commercial Code in § 141 sec.
1 stated that the decision under the provisions of § 113, § 115 and § 117 was not considered for decision on the change of content in memorandum of association, therefore the
simple majority of present members was sufficient for granting of consent. See Palajová
A. Konsenzus s vybranými zmluvami v obchodných spoločnostiach. In Zborník z medzinárodnej vedeckej konferencie Konsenzus v práve. Banská Bystrica: Univerzita Mateja
Bela – Právnická fakulta, 2013. p. 294.
18 Czech case law: SJ 3/1999
19 Rozhodnutí Nejvyššího soudu České republiky, sp. zn. 29 Odo 1278/2005
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the contract. We deem appropriate that the parties entered into a contract with
a suspensive or resolutive condition in the case of subsequent approval of the
transfer of business share.The general meeting may refuse to give consent for any
reason, or it won´t be discussed the issue at all. Slovak Commercial Code does
not specify any period within which the general meeting may decide to grant
consent to the transfer, it is not fully understood as compared to the legal fiction
of giving consent to the transfer of shares (§ 156 sec. 9 Slovak Commercial Code
- if the competent authority doesn´t decide on the request of the shareholder
about granting the consent within the period prescribed articles it is true that
the consent was granted). Therefore, we recommend this fiction to lay down at
least to the memorandum of association. Parties should think of all the possible
negative consequences, which may occur in relation to compliance with the formal and material conditions for the transfer, already in the formulation of the
contract on transfer of business share.20 B. Havel21 considers the second sentence
of § 207, sec. 2 Czech Business Corporations Act for mandatory (due to the construction of the act), if conditional transfer by the consent of company´s body is
agreed, it will be always concurrently condition for the effectiveness of transfer of
business share. However, if the transfer is conditional otherwise than by consent
of company´s body this rule will not be applied. The act does not assume that the
general meeting should approve the contract, it may approve only the fact of the
transfer, the contract itself is a thing of the parties and it is delivered the company
under § 209 sec. 2 Czech Business Corporations Act.
Current rules governing for period of granting consent by body Ltd. with the
transfer of business share and the consequences of its refusal are dispositive in
Czech Business Corporations Act. If is not consent granted within a period of
six months from the date of the conclusion of the contract on transfer, the effects
occur like when contract is repudiated, unless it is in the contract on transfer of
business share specified otherwise.22 The contract may also include an arrangement that not granting of consent till a certain period entitles any of the parties withdraw from the contract. Contract is canceled at the moment of delivery
of expression of party, who repudiates the contract to another party. All rights
and obligations under the contract are terminated and the party to whom was
granted performance before the repudiation the contract, is obligated to return
this performance. Obligation to compensation for damage in this situation will
not arise unless the repudiation is not a reaction to the breach of contractual
obligation one of the contractual parties. If, however the approval is not granted
20 See Palajová, A. Konsenzus s vybranými zmluvami v obchodných spoločnostiach.
In Zborník z medzinárodnej vedeckej konferencie Konsenzus v práve. Banská Bystrica:
Univerzita Mateja Bela – Právnická fakulta, 2013. p. 295.
21 See Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář. 1.vydání, Praha:
C.H.Beck, 2013, p. 399.
22 See B. Havel In Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář.
1.vydání, Praha: C.H.Beck, 2013, p. 399.
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and it is caused due to the inaction of the one contractual party, even if the contract stipulated the obligation seeking to obtain consent, legal obligation will be
breached and thus it will be given also the basic prerequisite for formation of
right to compensation for damage.23 If the consent of the company´s authority
was not granted under Czech Business Corporations Act, the contract on transfer of business share would be ineffective. It means that member did not transfer it and he can withdraw from a company with procedure pursuant to § 164
Czech Business Corporations Act - by written notice if he fulfilled completely his
obligation of contribution.24 The contract on transfer of business share may be
concluded also with a suspensive condition in relation to grant the mentioned
consent.25 I. Fekete26 adds that it could be the payment for the transfer of business share.
Czech Business Corporations Act provides relative invalidity of the legal acts
in § 48, follows: Legal acts taken without the consent of the supreme body of
the business corporation in cases where such consent is required by law shall be
invalid. Such invalidity may be claimed within six months after the date when
the authorised person became aware or should and could have become aware of
such invalidity, but no later than within ten years after the date when such act
took place. In our opinion, legal arrangement in § 48 Czech Business Corporations Act will not be applied to § 207 sec. 1 Czech Business Corporations Act
(transfer of business share to another member) because granting of consent by
the the supreme body of the business corporation (of limited liability company)
is conditional by memorandum of association and it is not stated by Czech Business Corporations Act (as in § 48 Czech Business Corporations Act).
If the transfer of business share was bound with the use of the dispositive
nature of § 115 sec. 1 Czech Commercial Code for approval of all members
alternatively executive directors or supervisory board or other company´s body,
memorandum of association would determine what procedure consent will
be granted. General provisions of § 66 sec. 4 Czech Commercial Code shall be
applied for decision of company´s body when is absence of any such legal adjustment. The need of notarial registration about the decision of company´s body
alternatively about members approval is controversial - it would have to be
inferred on the basis of analogous application of § 141 sec. 1 Czech Commercial

23 See Pokorná, J. – Kovařík, Z. – Čáp, Z. et al. Obchodní zákoník. Komentář. I.díl. Praha:
Wolters Kluwer ČR, a.s., 2009, p. 540–541.
24 See B. Havel In Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář.
1.vydání, Praha: C.H.Beck, 2013, p. 400.
25 See Pokorná, J. - Kovařík, Z. – Čáp, Z. et al. Obchodní zákoník. Komentář. I.díl. Praha:
Wolters Kluwer ČR, a.s., 2009, p. 540–541.
26 See Fekete I. Spoločnosť s ručením obmedzeným. Bratislava: EPOS, 2004. p. 284.
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Code; § 62 et seq., or § 80a Czech Notarial Code27, however, does not prevent the
execution of notarial registration.28
I. Štenglová29 emphasizes that consent to the transfer of business share to
another member should be granted (for legal certainty parties) by the general
meeting before the conclusion of the contract on transfer of business share. It is
possible to allowed also subsequent approval. Prior to the amendment of Czech
Commercial Code30 it was not uniform opinion in the literature as to whether
the decision making of the general meeting under the provisions § 125 sec. 1 letter d.) the Czech Commercial Code, when it leads by this decision to the change
in the content of the memorandum of association, specifically in the part regulating the amount of members contributions or the decision making according
to § 125 sec. 1 letter j.) Czech Commercial Code31. The decision on this issue was
very important, because while it was sufficient under § 127 sec. 3 Czech Commercial Code for adoption of decision under § 125 sec. 1 letter j.) Czech Commercial Code simple majority votes of present members, unless memorandum
of association provided exceed number of votes for adoption of decision under
§ 125 sec. 1 letter d) Czech Commercial Code, it was required qualified majority of votes according to § 127 sec. 4 Czech Commercial Code. This problem
has removed mentioned amendment by explicit provision § 141 sec. 1 Czech
Commercial Code, according to which the decision under the provisions § 113,
§ 115 and § 117 Czech Commercial Code did not consider for purposes of determining the required majority of votes for deciding to change the content of the
memorandum of association. Decisions under § 113, 115, 117 Czech Commercial Code however, had to be in the form of a notarial deed.
The Slovak Commercial Code allows the possibility of transfer of business share with the approval of the general meeting to another member,
unless the memorandum of association provides otherwise32. Pursuant to L.
Baňacká´s opinion33 so Slovak Commercial Code may allow “increase of business share” of some member without the consent of the general meeting, but
also to require fulfillment of any other assumption. The authoress argues that the
mentioned provision can be interpreted also in this way that the memorandum
of association may exclude the transfer of business share, which would mean
the closure of the company and “committal” of member in this company. Like
27 Act no. 358/1992 Coll. Notarial Code
28 See Pokorná, J. – Kovařík, Z. – Čáp, Z. et al. Obchodní zákoník. Komentář. I.díl. Praha:
Wolters Kluwer ČR, a.s., 2009, p. 540–541.
29 See Štenglová, I. – Plíva, S. – Tomsa, M. Obchodní zákoník : komentář. 9. vyd. Praha: C.H.
Beck, 2009. p. 366.
30 Act no. 370/2000 Coll.
31 After mentioned amendment letter n.).
32 It is §115 sec. 1 Slovak Commercial Code.
33 See Baňacká, L. Prevoditeľnosť obchodného podielu – 1. časť. In Bulletin slovenskej
advokácie. 2009, č. 1–2, ISSN 1335-1079, p. 17–25.
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this it may be in the case if the transfer of business share is bound to the fulfillment of unrealistic conditions or difficult to achieve. Currently, we distinguish
between the transfer of business share within the company - to another member
or outside of company - at the extranea.This latter transfer is possible if it is
expressly authorized by the Memorandum of Association and especially when
there is a reason to require approval of the general meeting to the transfer of
business share.
The possibility of transfer of business share to a third party must be under
I. Štenglová expressly provided in the memorandum of association. It is not
necessary that such a possibility was regulated in memorandum of association
from the beginning. Members, alternatively the general meeting may modify
such a change in the agreement on the amendment to the memorandum of
association, possibly in the resolution of general meeting on the amendment to
the memorandum of association. According to the I. Štenglová´s opinion from
the diction of § 115 sec. 2 Czech Commercial Code it deduces that consent of
the general meeting to the transfer of business share is required only if there is
a need of this consent provided for in the memorandum of association. She indicates further to this that, if all the members or their legal predecessors expressed
the general consent to the transfer of business share to the third parties without
any restriction in the memorandum of association, there is no real reason to construct need of approval granted by the general meeting for such transfer.34 Till the
memorandum of association has no provision on the transfer of business shares
to a third party, respectively it does not allow, then it is not possible. However,
the Supreme Court of the Slovak Republic35 said: “If the memorandum of association didn´t contain the arrangement the possibility of transfer of business share
to a third party, but the transfer was effected with the consent of all members, it
can not be invalid such a transfer this just because it does not allowed by memorandum of association.” The Supreme Court of the Slovak Republic explains that
the memorandum of association express the common will of the members and
all members have jointly the right to change it that way, that they will proceed
in the specific issue will differing to its legal arrangement.36 Similarly, the transfer of business share to the extranea under the new Czech Business Corporations Act from B. Havel´s view37 records changes compared with existing Czech
legal arrangement because it supposes essentially the possibility to transfer the
business share, but always with the consent of the general meeting. This rule is
dispositive and so transfer can be conditional or otherwise make it completely
34 See Štenglová, I. – Plíva, S. – Tomsa, M. Obchodní zákoník : komentář. 9. vyd. Praha: C.H.
Beck, 2009. p. 367.
35 Rozsudok Najvyššieho súdu Slovenskej republiky, sp. zn. Obdo V 79/2003.
36 See Palajová, A. Konsenzus s vybranými zmluvami v obchodných spoločnostiach.
In Zborník z medzinárodnej vedeckej konferencie Konsenzus v práve. Banská Bystrica:
Univerzita Mateja Bela – Právnická fakulta, 2013. p. 294.
37 See Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář. 1.vydání, Praha:
C.H.Beck, 2013, p. 400–401.
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opened. We conclude similarly as in § 207 sec. 2 Czech Business Corporations
Act that if the company decides to make the transfer of business share to a third
party conditional by consent of the general meeting, the second sentence of §
208 sec. 1 Czech Business Corporations Act will be mandatory (Contract on the
transfer of business share shall not enter into force before the approval will be
granted). If the consent is not required under the memorandum of association or
if the transfer is conditional in another way, this rule will be not apply.
Considering that the approval of the general meeting is determined by law in
this case, we think that the adjustment mentioned in § 48 Czech Business Corporations Act could be applied to § 208 Czech Business Corporations Act (transfer of business share to a person who is not member). If, however, the general
meeting shall not grant consent, the contract on transfer of business share shall
not enter into effect before the consent has been granted and then this case can
not be subordinated under § 48 Czech Business Corporations Act. Where the
consent is not granted within 6 months after the execution date of the contract
on transfer of business share, it shall have the same effect as a withdrawal from
the contract, unless provided otherwise in the contract on transfer of business
share e.g. this, if the contractual parties exclude these effects expresilly in the
contract. Then it would be the contract on transfer of business share still valid
but ineffective. If the transferor does not get the consent of the general meeting
with the transfer of business share, the contract on the transfer of business share
never shall enter into effect. Any contractual party will be able to withdraw from
contract on transfer of business share for frustration of purpose in the future.
The company, respectively third person (who is not member and business share
should be further transferred on him/her and paid deposit to the transferee) will
not have a simple possibility to invoke the invalidity of a contract on the transfer
of business share. This situation, in connection with the withdrawal from the
contract on transfer of business share, it may have implications for example on
property area of third parties. They will not be entitled to require that the contractual parties exercise their right to withdrawal from the contract. It is impossible for third parties to achieve repayment of deposit for transfer of business
share.
Act no. 246/2012 Coll. extended legal arrangement of § 115 Slovak Commercial Code to new sections (5-10) and in § 117 also added a section 4. These provisions govern the condition of consent by tax administrator in the event of the
transfer and division of the majoritarian business share. In respect to this the legislator introduced in section 7, § 115 Slovak Commercial Code also the following legal definition of a majoritarian business share.38 Given the interpretation
38 For more see A. Palajová In Palajová A. – Poláček Tureková Z. Prevod a rozdelenie
väčšinového obchodného podielu v spoločnosti s ručením obmedzeným a omeškanie
dlžníka. In Zborník príspevkov z vedeckých seminárov katedier v akademickom roku
2012/2013 (z vedeckého seminára: Dopad hospodárskej a dlhovej krízy na postavenie
podnikateľov). Banská Bystrica: Bankovní institut vysoká škola, a.s., zahraničná vysoká
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of legislator in the explanatory statement to the Act no. 246/2012 Coll., that the
consent of the tax administrator with transfer or division of a majoritarian business share should be previous, so we assess this requirement as a condition for
the validity of the legal acts. The failure of mentioned condition by the transferor
and transferee causes absolute nullity of contracts on the transfer of majoritarian
business share or contracts on the division of business share of a limited liability
company on the basis § 39 Slovak Civil Code39. In this case alegal action is contrary to law by its purpose. I. Fekete40 explains that the law establishes rights and
obligations only for the purpose, which is stated explicitly in the law or which
it is clear from it41, but legal action followed a different purpose42. The effects of
the transfer of majoritarian business share occurs under § 115 sec. 10 Slovak
Commercial Code when the change in a person of member is entered in the
Slovak Commercial register. Complications in changes concerning the company
and its bodies may be caused at the time after the transfer of business share and
before the registration of changes in member, by that the efficiency of transfer
of majoritarian business share will relegate till the decision on registration of
change of member.43
3. Transfer of business share represented by a common certificate in limited liability company
Czech Business Corporations Act introduced option issue of securities in
§ 137 – common certificate, which will represent a business share in the company, if it will be so determined by the memorandum of association. The company may issue a common certificate for each business share, when is permitted
formation of multiple business shares for one member according the memorandum of association. Condition for issuing a common certificate is that the business share to which should be common certificate issued didn´t have limited or
conditional transferability. A common certificate may not be publicly offered or
admitted to trading on European regulated market or other public market by law.
škola, 2013. p. 145.
39 Act no. 40/1964 Coll. Civil Code as amended by Act no. 335/2014 Coll.
40 See Palajová A. – Poláček Tureková Z. Prevod a rozdelenie väčšinového obchodného
podielu v spoločnosti s ručením obmedzeným a omeškanie dlžníka. In Zborník príspevkov z vedeckých seminárov katedier v akademickom roku 2012/2013 (z vedeckého seminára: Dopad hospodárskej a dlhovej krízy na postavenie podnikateľov). Banská Bystrica:
Bankovní institut vysoká škola, a.s., zahraničná vysoká škola, 2013. p. 146.
41 As well as from § 115 sec. 5 or § 117 sec. 4 Slovak Commercial Code.
42 Legal significant purpose of legal act is that which is pursued by all the parties or at least
one of them and the other parties are aware of this purpose, respectively this purpose must
suppose, given the circumstances in which the legal act occurred.
43 See Palajová A. – Poláček Tureková Z. Prevod a rozdelenie väčšinového obchodného
podielu v spoločnosti s ručením obmedzeným a omeškanie dlžníka. In Zborník príspevkov z vedeckých seminárov katedier v akademickom roku 2012/2013 (z vedeckého seminára: Dopad hospodárskej a dlhovej krízy na postavenie podnikateľov). Banská Bystrica:
Bankovní institut vysoká škola, a.s., zahraničná vysoká škola, 2013. p. 146.
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Common certificate (will be applied on it otherwise provisions of the Czech Civil
Code regulating securities – § 514 et seq.) is according to the Czech Business
Corporations Act an order instrument and it cannot be issued as a book-entry
security. Its requirements are defined in § 138 Czech Business Corporations Act.
B. Havel44 to this legal arrangement notes that legislature followed the foreign
experience and wording of draft regulation on the European Private Company.
Author also points out that it isn´t prohibited to issued business shares without
common certificate and part of business share with them by the company. More
or less, this decision will have a significant impact on the possible establishment
of pledge on business share (different establishment is on business share without
common certification – registration into the Companies Register and other is on
business share such security – handover to the creditor that we can detect only
if it is registered in the Register of Pledges). B. Havel also states that the Act does
not prohibit the common certificates were the subject of a public draft contract
pursuant to § 322 et seq., the public draft contract under the Act on transformations of business companies and cooperatives or public competition for the most
suitable offer according to § 1772 et seq. Czech Civil Code.
Transfer of common certificate is regulated in § 210 Czech Business Corporations Act, but the basic rules as for other securities are included in the general
provisions of § 1103 sec. 2 Czech Civil Code. In view of mentioned condition
for the issue of common certificate (§ 137 sec. 2 Czech Business Corporations
Act) shall not be used on its transfer the provisions on transfer of business share
to the other member (§ 207 Czech Business Act) and also on the transfer of
business share on a person different from member (§ 208 Czech Business Corporations Act), it will be used only the provision (§ 209 sec. 1 Czech Business
Act). Transfer of common certification – order instrument is by endorsement,
the transferee shall accede to the company’s memorandum of association a the
transferor shall be liable to the company analogously under § 209 sec. 1 Czech
Business Corporations Act. B. Havel45 comments that the Act does not suppose
that the written contract should precede the endorsement, therefore it is sufficient only a contract concluded orally or impliedly, endorsement and handover of common certificate. Efficiency of transfer of common certificate between
the parties occurs handover of common certificate, which was endorsed.The Act
requires notice of change of member and the submission of the endorsed common certification to company (to check) for efficiency of the of transfer of common certificate towards company. Author concludes that the the transferor or
transferee can make the notice but transferee - member submits the endorsed
common certificate. Then the company shall update the list of members and the
registration into Companies Register.
44 See Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář. 1.vydání, Praha:
C.H.Beck, 2013, p. 277.
45 See Štenglová I. et al. Zákon o obchodních korporacích. Velký komentář. 1.vydání, Praha:
C.H.Beck, 2013, p. 403.
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4. Conclusions
The right to a stake represents partner´s or member´s property right in the
company, which partner or member acquires when the company is incorporated. Partner or member as the owner of this other property value is entitled to
dispose of his stake. The basic rules for its transfer are provided by provisions
of Slovak Commercial Code or of Czech Business Corporations Act however,
according to the stake linked with the concrete legal form of the company, these
rules take into account the provisions of the Slovak Commercial Code, character
of company and substance of its operation.
We consider the transfer of stake in a general commercial company for
acceptable and we do not want the ban of this transfer like it is in the current
Czech Act Business Corporations Act. We share the view of several authors that
expression of (contractual) freedom of the person´s will - future partner should
be maintained not only when he “enters” to the company, as well as the partner
decides to “withdraw” from the company. In any case, under difficult conditions
than in other legal forms of companies. We propose in addition to the conditions
set out in Slovak Commercial Code (§ 83) that the acquirer of stake in general
commercial company should demonstrate scientific knowledge or skills, if the
transferor of stake in general commercial company was the its bearer and are
essential importance for fulfillment of specific business purpose of the company
and it is strongly dependent on the particular composition of its partners (but we
do not think of the person under § 56 sec. 4 Slovak Commercial Code).
Legislation of transfer of stakes in limited liability company has its basis in
the Slovak Commercial Code and is stricter compared with the transfer of shares
in joint stock company, which we perceive as reasonable given the small and limited number of members. Delimitation of the point in time of granting approval
by the general meeting to the transfer of business share to another member or to
third party lacks in Slovak legislation.We consider it is important that the general meeting expresses the consent (or disagreement) prior to the conclusion of
the contract on transfer of business share with this transfer especially to a third
party who is for other members less known and thus it is protected the interest of the whole company.The provisions about the period until which general
meeting should grant the consent (or its denial) with transfer of business share
are absent also in Slovak legal adjustment. It would be appropriate to modify the
legal options in the form repudiation the contract on transfer of business share
that acquirer would apply in the case of withholding of approval. Inspiration
could be an actual Czech legislation in the Business Corporations Act, which
alleviates transfer of business shares facilitates the most towards “openness” of
limited liability company (also by regulation of transfer of common certificate
incorporated into business share), but it maintains the possibility to conclude
company.
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Abstract: The issue of money and establishing interest rates are the main activities
of central banks. Through this, the banks immediately influence the behaviour of
households, companies, financial markets and the state with the impact on real outcome, employment and prices. When monitoring the issue of money, it is necessary
to focus not only on its volume, but also on the attributes and functions carried by
money. Among the first economists who considered the quality monetary aspect were
J. Locke, D. Hume, D. Ricardo and others. The founders of modern monetarism of the
20th century were I. Fisher and M. Friedman. Fisher was the first to define the equation
of monetary equilibrium in the present-day form. The objective of the paper is to point
out different approaches to the equation and its modifications and different meanings of
its variables. As regards the monetary aggregate M – Money – the paper also deals with
the denomination of the aggregate to its various elements, which is significant for fulfilling monetary policy targets. This approach is very important especially at present in the
time of crisis when central banks are performing their policy considering contradictory
targets of price stability and economic growth.
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1. Introduction
The current economic crisis is primarily a budget and debt one. Nevertheless,
together with public budgets and public debts, the issues of monetary policy have
been continually and broadly discussed and thought out. Central banks issue
money and govern short-term interest rates and thereby influence the behaviour
of financial markets, wealth, real outcome, employment and also prices.
1
2
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Even after several decades of real functioning of central banking it is possible
to find a schematic simplifying of monetary policy, the consequence of which is
that the monetary approach has been increasingly oversimplified and mixed up
with the regulation of the amount of money in the economy. Other aspects of
monetary policy, especially the functioning and attributes of money, its velocity of turnover or the use of regulations of short-term interest rates, have been
missed out – maybe due to a difficult and sometimes ambiguous understanding
of their content. Money in circulation needs to be monitored not only from the
point of view of its volume, but also from the point of view of the functions it
carries.
2. Objectives and Methods
The objective of the paper is to analyse the monetary equilibrium using
the so-called equation of exchange, to analyse the content and characteristics
of particular variables of the equation and to define basic methodical resources
of monetary equilibrium for the purpose of real implementation of monetary
policies by central banks. The predominant methods used were the research
and analysis of available historical and current scholarly and scientific resources
related to this issue, including their comparison.
3.Views on the Theory of Money
The first views related to the quantity monetary thinking appeared more than
four centuries ago in connection with the increasing inflow of gold and silver
from overseas to Europe. Several philosophers of that time noticed that together
with the growth of gold and silver in circulation, prices also grew up.
The first one who tried to give scholarly reasons for the quantity approach
to money was the English philosopher, economist, state theorist and jurist John
Locke. In 1691, he summed up his interpretation of money supply and its functioning in circulation in five chapters of his pamphlet ”Some Considerations of
the Consequences of Lowering the Interest and Raising the Value of Money“.
As an economist – mercantilist he resulted from the generally widespread and
accepted identification of money and precious metals. In consequence of precious metal imports to Europe and the increasing mining of precious metals on
European fields, he asked himself the question of how much money should actually be in circulation. Even at that time he mentions that it is difficult to define
the exact and ideal supply of money in circulation as its function in the economy
is affected not only by its volume but also by the velocity of its turnover3.
Moreover, Locke assumes that not all the money in circulation really circulates; a part of money is kept for the so-called bad times, or can be taken abroad.
3

BARBON, N. A discourse concerting the new money lighter: in answer to Mr. Locke’s Considerations about raising the value of money. McMaster University Press, Canada, 1971, s. 213.
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Related to this, he was the first to suppose that the decrease of money has no
significant impact on monetary circulation as it is equalled by faster turnover of
money. At the very beginning of his paper he divides money into its particular
forms according to the purpose of its use and the velocity of turnover, i.e. money
for landholders, money for labourers and money for brokers. Therefore he was
the first to discuss the issue of money denomination into particular monetary
aggregates, which has been very topical and discussed so far.
Fifty years later the Scottish enlightenment philosopher and economist David
Hume became the first true author of the quantity theory of money in the present-day meaning. He sophisticatedly connected the conclusions and findings of
many of his predecessors into a united social and economic theory. He published
his views in the volume ”Political Discourses“ in 1752. Pricing is not related only
to the value ratio of precious metals, or metal money, and goods, but it is significantly affected by the supply of money in circulation. Increasing the supply
of money leads to the increase of prices and to the increase of outcome only in
a short-term perspective, whereas in the long-term perspective the real product
remains unchanged. In his work “Four Dissertations“, which was published as
a part of “Essays and Treatises on Several Subjects“ in 1757, Hume argues that
increasing the supply of money has no other impact than increasing the price of
work and goods. In the process towards this change, such increase may have an
impact on the economy as it may stimulate industry, but after the changes settle
down, there is no impact at all. As the first author he precisely formulated the
quantity theory of money and the derived theory of interest rate4. Therefore he
directly influenced John Maynard Keynes, one of the greatest economists of the
20th century.
David Ricardo was another significant economist who, besides Adam Smith,
Thomas Malthus and John Stuart Mill, became one of the most significant representatives of the British school of political economics. In his collection ”On the
Principles of Political Economy and Taxation“ from 1871 he drew the conclusion
that the value of money from precious metals is affected not only by its volume
but also by the costs of mining the metals and production of money from the
metals. On the other hand, the value of paper (non-substance) money, the issue
of which was spreading at that time, depends only on its amount. Decreasing
the amount can increase its value and vice versa. In Chapter 27 ”On Currency
and Banks“ he discusses the equilibrium of the supply of money in circulation
and the amount of offered goods. He also says that any disequilibrium has to be
treated by the Bank of England by means of adjustment of its issuing activity.
Ricardo united the quantity theory of money and the in-progress theory of value
into a comprehensive theory and it is regarded as the peak of the English political economics5.
4
5

FIESER, J. David Hume – Essay, Moral, Political and Literary. 2006, s. 97.
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4. Equation of Monetary Equilibrium
The above-mentioned brief overview can be, as most economic relations and
associations, summed up into a mathematical equation. At the end of the 19th
century some economists attributed its primacy to the well-known American
astronomer and economist Simon Newcomb who in his work called “Principles
of Political Economy”, published in 1885, discusses the “equation of exchange of
money and goods”6. The first author who published the equation in the form
known today was the outstanding American economist Irving Fisher who did so
in his work „The Purchasing Power of Money: Its Determination and Relation to
Credit, Interest, and Crises“, published in 1911. The works of Irving Fisher are
considered to be the beginning and basis of monetarism and his notation of the
equation is as follows:
MV = PT,
where M is the nominal amount of money (in the Czech Republic defined
by the Czech National Bank), V is the velocity of money turnover (circulation)
which defines how many times during the period in view one Czech crown is on
average used for purchasing goods. On the right side of the equation P defines
the average price of goods and services (in this case the price level) and T represents the number of transactions. Fisher is his original version of the equation
used T for expressing all transactions, i.e. for purchasing the final production
of goods and services, for purchasing intermediate goods and for purchasing
capital transactions, i.e. in a broader sense for purchasing land and capital. In the
present-day form T involves only the final production of goods and services and
therefore T is substituted by Q (the real product) and the form of the equation
is as follows:
MV = PQ = (p1q 1 + p2q 2 + …)
Every purchase may be seen as an entry in the double-entry bookkeeping in
two different ways. On one hand as the amount of money spent and on the other
hand as the amount of goods and services (multiplied by their price) purchased.
The left side of the equation represents the supply of money and the right side of
the equation represents the supply of goods, or money demand.
According to Fisher, the equation implies the following conclusions:
•
•

6

prices change direct proportionally to the amount of money in case the
amount of purchased goods Q and the velocity of money circulation
V remain unchanged,
prices change direct proportionally to the velocity of money turnover
(circulation) in case the amount of money M and the amount of purchased goods Q remain unchanged,

FRIEDMAN, M. Za vším hledej peníze. Praha: Management Press, 1997, s. 45.
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•

prices change in the opposite proportion to the amount of purchased
goods Q in case the amount of money M and the velocity of its turnover
V remain unchanged.

From the above conclusions, Fisher also deduced the impact of the change of
money on nominal and real quantities. Provided that V is stable (the economy is
in equilibrium and V is determined by payment conventions and technologies)
and Q is independent on the supply of money in circulation and on price (the
economy fully uses its disposable resources and finds itself close to its potential
with full employment), the changes in the supply of money in circulation M lead
only to the changes of the price level, i.e. an increase of money supply results in
the same increase of the price level7.
The logical consequence of the above is the so-called neutrality, or the super
neutrality of money, which means that money does not affect the real quantities
of the economy (real product and unemployment rate) but only the nominal
ones (price level, nominal product, or both). Money is regarded as neutral in
case the money supply has no long-term impact on the real interest rate, real
product and real monetary rate because the above-mentioned quantities in their
nominal amount exchange one to one to the nominal amount of the money supply. The only result of a supply shock on the side of the money supply change
(increase) is only the increase of the price level. Money is regarded as super
neutral in case that permanent changes of the money supply have no long-term
impact on the real interest rates, real product and the rate of its growth and the
real monetary rate because the inflation rate and the above-mentioned quantities in their nominal amount change one to one to the nominal amount of the
money supply. In this sense, super neutrality is discussed with regard to the real
revenue (standard of living) and with regard to the rate of growth of real revenue
(economic growth)8.
The impact of inflation increase on relative demand for money and capital
can be illustrated by the so-called Tobin effect which is based on the premise
that a part of the property portfolio of economic entities is both money and
physical capital. Increasing the rate of inflation at the given real return of capital
leads to the decrease of money attractiveness and increase of capital attractiveness which in consequence leads to the revaluation of portfolio structures. The
higher rate of inflation then corresponds with higher stock of capital and in consequence with the increase of real revenue. What also plays a fundamental role is
the aversion of households towards saving risks and the legal deposit insurance.
In a standard market economy, the rate of inflation and the rate of economic
growth are expertly set by the mix of monetary and fiscal policies. Changes of the
7
8

FISHER, I. The Purchasing Powerof Money: Its Determination and Relation to Credit,
Interest, and Crises. New York: The Macmillan, 1922, s. 344.
FRAIT, J., ZEDNÍČEK, R. Monetární politika, neutralita a superneutralita peněz. In Bankovnictví, 2001, vol. 18, No. 4., s. 4.
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monetary policy affect the flow of government revenues, which in consequence
affects changes in the fiscal policy. If economic entities suffer from high aversion
towards risk, then changes in the fiscal policy are manifested by the fact that high
rate of inflation is related to slow economic growth (stagflation). If the economic
policy is transparent and trustworthy and risk aversion is low, the result may correspond with the presumption of the Tobin effect.
As regards monetary policy, Fisher was the first economist to clearly and consequently distinguish between the real and nominal interest rates. The so-called
Fisher effect deals with the change of the real interest rates depending on the
amount of the nominal interest rates and inflation. Generally the real interest
rates are considered to be nominal interest rates minus inflation. According to
Fisher, the mutual relation is more complex. The real interest rate r is defined as
follows:
r = [(1 + i) / (1 + π)] – 1
Where i is the nominal interest rate and the inflation π is the growth rate of
the consumer prices index. Fisher explains this relation by the impact of inflation
on the economy. Inflation not only depreciates the real revenue of interest rates
but primarily distorts the prices of goods and services and therefore, according
to Fisher, the real interest rates are lower than what would correspond with the
simple margin between the nominal rates and the rate of inflation.
Further development of the quantity theory of money in the 20th century was
mostly influenced by two significant economic approaches – Keynesianism and
Monetarism.
In the first half of the 20th century the all-round British genius, especially
economist and mathematician John Maynard Keynes, the inheritance of whom
hugely affected all fields of economics, became the scholastic and ideological founder of the Keynesian thinking. Keynes’ book “The General Theory of
Employment, Interest and Money” from 1936 became the principal work of the
main stream of the economic theory at that time.
Keynes did not limit himself only to work with the above-mentioned macroeconomic aggregates but he worked especially with the aggregate M with regard
to its relation to the variables such as unemployment, investment, interest rates,
economic growth, budget deficit etc. He treated the aggregate M from a different
point of view – he accentuated another attribute of money which is, beside the
velocity of its turnover, its liquidity. He viewed the supply of money in circulation
as money demand. Keeping different forms of money can have different motives
– either money is kept for the purpose of purchasing goods and services – i.e.
the transaction (circulation) motive, or it is kept for the reserve purpose – i.e.
the canniness motive, or the hoarding motive (reserve). Based on this we can see
that particular forms of money (kept for particular purposes) differ significantly
depending on their liquidity. Transaction money (the circulation motive) has
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a cash or undated form in contrast with money kept as a reserve (the canniness
motive) which usually has the form of time deposit or money kept as a monetary
asset. And the size, intensity and preference of these motives determine the level
of money liquidity, or: an asset is the more money, the more it is liquid, and it is
the more liquid, the lower are the costs related to its exchange.
Keynes’ contribution and influence in his times was almost boundless. He
used scholarly methods to prove the necessity of state interventions into the
economy with the positive impact on aggregate demand (of consumptions and
investment) and on employment. In the field of the quantity theory of money,
his major contribution, among others, is the different concept of money and its
forms based on its liquidity. Keynes was the first to lay the claim of dividing
money based on money demand into particular aggregates according to the level
of their liquidity9. At present, work with monetary aggregates is an inseparable
part of the execution of the monetary policy of central banks. They monitor not
only the absolute volume of particular aggregates, but in particular the changes
and transfers among them.
A part of Keynes’ heritage closely related to the theory of money is also
a modified concept of the quantity equation of money, the so-called Cambridge
equation of equilibrium10. In the Cambridge equation, Keynes focuses more on
money demand than on money supply governed by central banks. Particular
equations also differ in the concept of the aggregate of the velocity of money
turnover V. In the classical quantity equation of equilibrium, associated with
Fisher, money circulates at a relatively fixed rate and serves rather as a medium
of exchange. On the contrary in the Cambridge equation, money acts as a store
of value and its velocity of turnover depends on the desirability of households
to keep cash. Economists associated with Cambridge University, besides Keynes
for example Alfred Marshall, A.C. Pigou and others prove that a certain portion
of issued money will not be used for transactions; but is, for the canniness and
security purposes, kept by households in cash. This portion of cash is commonly
represented as k and if it is regarded in a short-term period as fixed, then according to the Cambridge equation the velocity of money turnover V equals to the
inversion value of k. The Cambridge equation is thus:
M · 1/k = PQ
The development of economic thinking in the last third of the 20th century
was significantly influenced by the so-called Chicago school of economics which
began focusing on the quantity theory of money from the monetary point of
view. This monetary stream led into the movement represented by the principal
KEYNES, J. M. Obecná teorie zaměstnanosti, úroku a peněz. Praha: Československá akademie věd, 1963, s. 129.
10 KEYNES, J. M. The General Tudory of Employment, Interest and Money, Chapter 2: The
Postulates of the Classical Economics, 2012, s. 183.
9
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representative of the liberal economic theory and of the Laissez faire doctrine
Milton Friedman.
Keynes’ relation between the volume of money and other quantities in the
transaction equation is not as simple as it may seem. The quantities are affected
by many, already mentioned, factors – liquidity of money, devaluation of money
due to inflation, unemployment, consumers‘ preferences, etc. Monetarists find
this relation more direct. In case the economy is not suffering from intense
changes and consumers‘ preferences are stable as the result of stable expectation of future revenue, and the velocity of money turnover V (the ratio of gross
domestic product and the amount of money, i.e. GDP/M) is relatively fixed, then
it is possible to influence prices and therefore the economic activity through the
supply of money M. Friedman formulated this clearly in a range of his papers
and works, such as in the paper “The Role of Monetary Policy” from 1968, “The
Optimum Quantity of Money: And Other Essays” from 1976, “Monetary Policy:
Theory and Practice” from 1982 and in many others.
5. Monetary Aggregates
The mutual correlation between the growth of the price level P and the
increase of money supply M was proved by lots of research work performed
independently of each other in many advanced countries. If price stability is to
be kept, which is the main aim of central banks’ activities at present, the principal
target is to maintain an equable growth of money supply and also a growth of
production. In other words: there is inflation if the left side of the equation, or
the growth of money supply (on condition that the velocity of money turnover
V is fixed), advances the right side of the equation, i.e. the growth of a product (offered goods and services)11. In his paper “Inflation: Causes and Consequences” from 1963, Friedman describes that inflation is always and everywhere
a monetary phenomenon.
Together with the establishment of this new economic concept of the quantity theory of money and inflation, these thoughts were increasingly brought to
the notice of operative activities and monetary policies of central banks. Recently
this has been facilitated by the boom of information technologies which enable
modelling economic processes, or the relation of the above mentioned quantities, while putting emphasis on the supply of money in circulation and its impact
on inflation, by means of various economic-mathematical models.
Experience shows that at present central banks pay an extraordinary attention to the volume of money supply. The main issue they have been facing is
how to determine the volume of the money supply part which a bank uses for
the application of its issuing and corrective policy. This takes us back to the
11 FRIEDMAN, M. The Role of Monetary Policy. In Američan Economic Review. Vol. 58, No.
1, 1968, s. 44.
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above mentioned fact of different liquidity of different forms of money which
are cumulatively and for the purpose of monetary equilibrium equation defined
as the aggregate M. Central banks apply methodical and structural distinction
of the aggregate M into its particular elements which are carefully monitored
with regard to their absolute amount as well as to the mutual transfer of their
volume. The aggregate M1 is sometimes used for transaction money (narrow
money), it is the most significant and the most monitored aggregate. According
to the methodology of the Czech National Bank, M1 includes money in circulation (i.e. banknotes and coins) as well as the balance which can be immediately
transferred to money in circulation or used for cashless payments, e.g. one-day
deposits. This is the most liquid monetary aggregate. The aggregate M2 comprises of the aggregate M1 and moreover of the deposits due within two years and
the deposits which are subject to three months’ notice. Depending on liquidity,
these deposits may be transferred to the elements of narrow money but in some
cases there may be some restrictions such as the necessity of terminating the
deposit by a notice, delay, penalty or charges. The definition of the aggregate M2
reflects the interest in analysing and monitoring the monetary aggregate which
besides money in circulation includes also liquid deposits. The aggregate M2 is
called quasi money (near money). The same procedure may be used to create
other aggregates in an analytical way with lower and lower rate of liquidity. The
aggregate M3 consists of the aggregate M2 and of tradable tools issued by monetary financial institutions. This aggregate includes some tools of monetary market, particularly shares and investment certificates of market funds and repos.
A high level of liquidity and price security guarantee that these instruments are
near substitutes of deposits even though their liquidity is considerably lower.
Incorporation of these instruments leads to the fact that the aggregate M3 is
affected by substitution among different categories of liquid assets less than the
narrower definitions of money are, and therefore it is more stable. The aggregate M3 is called broad money. The aggregate M4 consists of the aggregate M3
and of deposits in domestic non-bank institutions (e.g. co-accepted drafts and
cheques). The aggregate M5 includes the aggregate M4 and other securities in
the domestic currency (e.g. long-term obligations or bonds).
Why are central banks watching the particular aggregates so carefully? Simply because the amount and change of volume of particular aggregates are significant indicators of the economic performance of economy. A transfer of money
from the aggregate M1 to the aggregate M2 signals increased saving behaviour in
the economy. The increased volume of the aggregate M2 is for commercial banks
the main source for giving credits. Increased but cautious crediting of enterprises
by banks means an increased investment activity but also an increased flow of
money to enterprises in other forms (financial means for operation, export etc.).
Many analyses proved that the increase of the aggregate M2 is, after a particular lapse of time, followed by the growth of GDP. A fast growth of this form of
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money accompanies a boom, its restriction is on the other hand often followed
by recession, or can even have worse effects.
Analytical monitoring of particular monetary aggregates is also an inseparable part of the monetary policy of central banks, especially in their activity
related to inflation targeting; despite the fact that the development of monetary
aggregates does not directly enter into the prognoses, e.g. of the Czech National
Bank. The reason for this is that in the mode of inflation targeting, when the central bank checks the interest rates and withdraws excess money from the market, the development of money supply only reflects the economic development,
measures of monetary policy and expectations of economic entities. Monetary
aggregates may still serve as additional indicators for verifying the prognosis if
they carry information about the current or future development of the economy.
The analysis of the predicative ability of the monetary aggregates using the indicators of the so-called monetary overhang and the nominal and real monetary
reserve is also a part of monetary policy analyses. These concepts are commonly
used for analysing the monetary aggregates also by the ECB.
The monetary overhang is defined as a percentage deviation of the real level
of money supply from the level corresponding to the current position of the
economy within the cycle and other fundamentals; and it is calculated based on
a standard estimate of money demand. The nominal monetary gap is defined
as a percentage deviation of the real aggregate M2 from the value it would have
reached if it had grown at the rate reflecting the potential of the economy and
the inflation target. The real monetary gap is defined as the nominal monetary
gap adjusted by the difference between the real inflation and the inflation target.
The monetary gap differs from the monetary overhang by the fact that in case
of the monetary overhang the analysis is focused on how much the dynamics of
M2 corresponds with the current development of the economy, while in case of
the monetary gap the analysis is focused on how much the development of M2
corresponds with long-term equilibrium trends in the economy.
As it is difficult to divide the aggregate M into its particular elements according to a qualitative methodological point of view, it is also difficult to determine
the optimum volume of these elements. This depends not only on the decisions
of central banks but also on the particular economic situation of the country, on
the priorities of the government and on its economic policy, on the structure of
the state budget or on the state of the banking sector in the country. The practical
application of the monetary policy thus depends on the priorities which are set
in the particular country for the future status of national economy. Therefore it
is not simple to analyse and compare monetary aggregates of different countries.
At the end of the year, the central bank may determine the so-called target corridor of money supply, e.g. by dividing the year into four quarters and comparing
the planned and expected amount of money supply with the previous year. This
may be used for continual refinement of monetary policy targets, even several
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times a year. For refining future prospects, a wide range of information is taken
into account, namely e.g. the current status of the economy, its growth or decline,
pressures on price increase, exchange rate changes, commodity prices and many
other facts, even those which are difficult to be estimated at that time.
Assessment of the aggregate M by central banks in an isolated way, without
mutual relations and without respecting mutually different functions of money,
does only little predicate about the particular status and fulfilling the issuing
policy of the central bank. Money in the form of capital, which brings product
and further revenue, income, wages and taxes into the state budget has a completely different function in monetary circulation than money in the form of
money in circulation which only enables the exchange and consumption of the
goods produced. Both are money of the aggregate M but with completely different monetary functions and consequences.
Central banks cannot simply replace deficit production of the economy or
for example deficit of the state budget by new issue of cash money. Such issue
would be unfair and harmful – it would give purchasing power to the first holders of this money as well as to those who do not participate in production and
moreover, inflation consequences of this excess issue of money would destroy
the purchasing power of all economic entities. At present, central banks take this
fact into account when issuing money and use suitable regulatory measures and
tools which allow governing money circulation not only as a global monetary
mass but with respect to the differentiation of various forms of money and monetary functions of particular elements of the monetary aggregate.
6. Conclusion
At present the care of price stability is the main objective of the monetary
policies of central banks in advanced countries. Exactly the same objective is set
for the Czech Republic by Article 98 of the Constitution of the Czech Republic
and Paragraph 2 of the Czech Act No. 6/1993, on the Czech National Bank. The
same objective, i.e. price stability, is set for the European Central Bank in Article
105 of the Treaty on the Functioning of the European Union. The Czech National
Bank also supports the general economic policy of the government if this side
objective is not counter to its main objective. Securing price stability in the economy, i.e. to contributing towards creating a stable business environment, is a part
of the central bank liability for sustainable economic development. The Czech
National Bank endeavours to fulfil this through the monetary policy mode called
inflation targeting.
The Czech National Bank, similarly to most of the central banks, concentrates mostly on the stability of consumer prices. Practically, price stability does
not mean changelessness of prices but their slow increase. The increase of prices
corresponding with price stability should include a statistical deviation upwards
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which occurs at measuring the increase of prices, and should also give the necessary scope for slight changes of price relationships which happen in every economy with an effective price system all the time.
At present, the dominant activity of central banks related to the monetary
policy is primarily establishing interest rates and executing operations on the
free market. The issuing activity of central banks is often being marginalized.
Nevertheless, the possibilities of central banks to influence the performance of
the economy through the interest rates are quite limited. Commercial banks
secure their sources first of all on the primary market, or by means of trade
among themselves on the bank-to-bank market and the policy of central banks
is effective only little. This can be seen even at present when the policy of minimum rates established by central banks is not able to support the economy and
its growth.
On the other hand, a competent issue of money and regulation of the monetary aggregate M represents a more efficient monetary policy tool aiming at
economic recovery and sustainable growth. Central banks must carefully analyse
also the internal structure of the aggregate M, consisting of the aggregate M1 to
M5, and adjust also other tools from a wide range of monetary policy instruments. Central banks must be prospective in their issuing activity because an
excess issue of money in its consequence always leads to the increase of prices
and its impact on the real product in a long-term perspective is none.
To sum it up, it is clear that
•
•
•

inflation is a monetary phenomenon which follows rather from faster
increase of the amount of money (left side of the transaction equation)
than by the product (right side of the transaction equation),
there is only one efficient treatment of inflation, which is a lower rate
of money supply growth (executed by different monetary policy tools),
treatment of inflation is long-term and the costs of disinflation are always
high, mostly related to the decline of the product growth dynamics and
to the increase of unemployment.
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