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Review of the International
Criminal Court’s Case-Law 2013
Ondřej Svaček*
Faculty of Law, Palacký University Olomouc, Czech Republic
email: ondrej.svacek@upol.cz
SVAČEK, Ondřej. Review of the International Criminal Court’s Case-Law 2013.
International and Comparative Law Review, 2013, Vol. 13., No. 2, pp. 7–26.
Abstract: Presented article evaluates ICC's case-law rendered in 2013, or more precisely,
analyzes and evaluates some challenges the ICC faced in 2013. Scrutiny of the latest
decisions has its obvious advantage, since it opens the door for better understanding of
previous case-law. Vice versa, it is obvious that current ICC's practice cannot be comprehended without the knowledge of legal background it emanates from. To put it differently, an analysis of the case-law from 2013 presupposes to reveal its roots which are
embedded in previous years. This holds true with respect to all considered and selected
issues covered in this article – cooperation with the Court, complementarity, witness
proofing, or presence at trial.
Keywords: International Criminal Court, cooperation, complementarity, witness proofing, presence at trial

The International Criminal Court comes of age. It is notoriously known that
the International Criminal Court (hereinafter called “ICC” or “Court”) was
established in 2002, as its founding treaty, the Rome Statute of the International
Criminal Court (hereinafter called “ICC Statute” or “Rome Statute” or “Statute”)
came into force. In 2005, the first judicial decisions concerning the situation in
the Democratic Republic of Congo (hereinafter called “DRC”) were issued in a
pre-trial stage. From that time, the ICC reveals still growing activity. Currently,
the ICC has 122 State Parties. In total, 21 cases and 8 situations (i.e. Uganda,
the DRC, Central African Republic, Sudan (Darfur), Kenya, Libya, Ivory Coast,
and Mali) have already been brought before the Court. Despite considerable
criticism presented by certain scholars who point to the fact that the ICC should
have already been much more productive - even though there are reasons which
might be put forward for explanation of rather slow motion on the side of the
ICC (e.g. lack of cooperation from States, complexity of cases)1, there are already
numerous outcomes which can be assessed.
*

Department of Constitutional Law and Public International Law, Faculty of Law, Palacký
University Olomouc, Czech Republic. This article emerged owing to support from the
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The aim of presented article is to evaluate ICC’s case-law rendered in 2013, or
more precisely, to analyze and evaluate some challenges the ICC faced in 2013.
Scrutiny of the latest decisions has its obvious advantage, since it opens the door
for better understanding of previous case-law.2 Vice versa, it is obvious that current ICC’s practice cannot be comprehended without the knowledge of legal
background it emanates from. To put it differently, an analysis of the case-law
from 2013 presupposes to reveal its roots which are embedded in previous years.
This holds true with respect to all considered and selected issues – cooperation
with the Court, complementarity, witness proofing, or presence at trial.
1.

Cooperation with the Court

Famous metaphor describes international criminal tribunals as giants without arms and legs,3 which are entirely dependent on the cooperation provided
by the States or international organizations. The ICC is not an exception.4 With
respect to cooperation with the ICC, especially two aspects attracted present
author’s attention. Firstly, it is the continuous effort to arrest current president of
Sudan, Omar Al-Bashir (1.1) and secondly, the ongoing detention of witnesses
from the DRC who applied for asylum in the Netherlands (1.2) and got struck
in a “legal limbo”.5
1.1 Al-Bashir and the ICC - Tag Game, Hide-and-Seek…or Rather Blind
Man’s Bluff?
Despite considerable effort to arrest current president of Sudan, Omar AlBashir, the simple fact remains that he is still at large. During 2013, the ICC
1

2
3

4
5

Compare e.g. CASSESE, Antonio. The International Criminal Court five years on: Andante
or Moderato? In: STAHN, Carsten, SLUITER, Göran. The Emerging Practice of the International Criminal Court. Leiden: Martinus Nijhoff, 2009, p. 30. SCHABAS, William. The
International Criminal Court at Ten. Criminal Law Forum. 2011, vol. 22, issue 4, p. 507.
Secondary aim of presented article is to contribute to domestic scholarly discourse about
the ICC and its activity. This topic is still rather neglected in the Czech Republic.
Address of Antonio Cassese, President of the ICTY to the General Assembly of the UN, 7
November 1995. This general truth is often confirmed by the ICC itself. Compare e.g. ICC,
The Prosecutor v. Omar Al-Bashir. ICC-02/05-01/09-169, Decision Regarding Omar AlBashir’s Potential Travel to the State of Kuwait, PTCH II, 18 November 2013, § 9. The ICC
stipulated that: “Court has no enforcement mechanism and thus relies on the States’ cooperation, without which it cannot fulfil its mandate and contribute to ending impunity.” In
following text PTCH means Pre-Trial Chamber, TCH means Trial Chamber, ACH means
Appeals Chamber.
ICC Statute, Part IX (Art. 86-102)
ICC, The Prosecutor v. Germane Katanga. ICC-01/04-01/07-3405-tENG, Decision on
the application for the interim release of detained Witnesses DRCD02-P-0236, DRCD02-P-0228 and DRC-D02-P-0350, TCH II, 1 October 2013. IRVING, Emma. The Legal
Limbo Continues: Update on the Detained Witnesses at the ICC. In: Shares Project [online].
[cit. 2013-12-12]. Available at: http://www.sharesproject.nl/the-legal-limbo-continuesupdate-on-the-detained-witnesses-at-the-icc/
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issued eight (judicial) decisions concerning arrest and surrender of Al-Bashir
which were addressed both to State Parties (Chad, Nigeria) and non-State Parties
(Libya, Ethiopia, Saudi Arabia, the United States of America, Kuwait) to the ICC
Statute.6 The crucial issue here at stake is, whether the ICC may demand arrest
and surrender of serving head of state, which is not a State Party to the Rome
Statute. This issue incorporates two aspects: (a) personal immunity of a head of
State; (b) execution of an order to arrest and surrender a head of State. Before the
latest case-law shall be analyzed, it is necessary to set default axioms concerning
both examined issues.
These questions attracted considerable attention among scholars, especially
after issuance of two arrest warrants and two decisions pursuant to Article 87(7)
of the ICC Statute on the refusal of Chad and Malawi to comply with the cooperation requests issued by the Court.7 It is not surprising that doctrinal opinions
here are substantially divided. According to P. Gaeta, Al-Bashir cannot rely on
the Head of States immunity before the ICC, because under customary international law personal immunities are not bar to prosecution before international
criminal courts.8 It is possible to refer to famous Arrest Warrant case, where the
International Court of Justice (hereafter “ICJ) stated that “an incumbent or former Minister for Foreign Affairs may be subject to criminal proceedings before
certain international criminal courts, where they have jurisdiction.”9 Neverthe6
7

8
9

Compare decisions ICC-02/05-01/09-145, ICC-02/05-01/09-147, ICC-02/05-01/09-151,
ICC-02/05-01/09-157, ICC-02/05-01/09-159, ICC-02/05-01/09-162, ICC-02/05-01/09164, ICC-02/05-01/09-169.
ICC, The Prosecutor v. Omar Al-Bashir. ICC-02/05-01/09-139, Decision Pursuant to Article 87(7) of the Rome Statute on the Failure by the Republic of Malawi to Comply with the
Cooperation Requests Issued by the Court with Respect to the Arrest and Surrender of
Omar Hassan Ahmad Al Bashir, PTCH I, 12 December 2011. ICC, The Prosecutor v. Omar
Al-Bashir. ICC-02/05-01/09-140, Decision pursuant to article 87(7) of the Rome Statute
on the refusal of the Republic of Chad to comply with the cooperation requests issued by
the Court with respect to the arrest and surrender of Omar Hassan Ahmad Al Bashir, 13
December, 2011. Hereinafter called “Chad and Malawi decisions”. For scholarly literature
dealing with topic compare KREß, Claus. The International Criminal Court and Immunities under International Law for States Not Party to the Court’s Statute. In: BERGSMO,
Morten, LING, Yan. State Sovereignty and International Criminal Law. FICHL Publication
Series No. 15. Beijing: Torkel Opsahl Academic EPublisher, 2012, p. 224. Compare further OXFORD SCHOLARLY AUTHORITIES ON INTERNATIONAL LAW. Debate Map:
High-profile prosecutions at the International Criminal Court: heads of state, immunities,
and arrests [online]. 2013, 2013-12-04 [cit. 2013-12-12]. Available at: http://opil.ouplaw.
com/page/215/debate-map-highprofile-prosecutions-at-the-international-criminalcourt-heads-of-stateGAETA, Paola. Does President Al Bashir Enjoy Immunity from Arrest? Journal of International Criminal Justice. 2011, vol. 7, issue 2, p. 325.
Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment,
I.C.J. Reports 2002, p. 25, § 61. The ICJ referred to ad hoc international criminal tribunals
and the ICC. Even if the ICJ speaks about Minister of Foreign Affairs, a minori ad maius,
this ruling is applicable likewise towards Head of States.
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less, the ICJ’s decision is of limited use here, because it failed to consider different legal basis of the International Criminal Tribunal for the Former Yugoslavia
(hereafter “ICTY”) and the International Criminal Tribunal for Rwanda (hereafter the “ICTR”) (resolution of the UN Security Council) and the ICC (international treaty). Despite the fact that the ICC has legal personality, it is very
doubtful that it can assert it even against third States (i.e. non-State Parties to the
ICC Statute).10
Self-confident proclamation of the ICC that “the current position of Omar
Al-Bashir as Head of a state which is not a party to the Statute, has no effect on
the Court’s jurisdiction over the present case”11 seems to be at least controversial
– inapplicability of personal immunities before international criminal courts is
far from being settled in customary international law.12 To employ comparison
of W. Schabas: if there is no immunity for current Head of States before international tribunals, would it be possible for the Czech Republic and Slovakia to
establish international tribunal which would assert jurisdiction over the President of Germany?13 Definitively not! To conclude, it seems to be more persuasive
that current customary international law does not provide exception from Head
of States personal immunities before international criminal courts. Waiver of
personal immunities contained in Article 27(2) of the ICC Statute is applicable
only towards State Parties to the Statute.14
The second line of reasoning likewise stripping Al-Bashir of his personal
immunities before the ICC is presented by D. Akande. He maintains that Security Council resolution 1593 (2005) referring Sudan situation to the ICC “puts
Sudan in an analogous position to a party to the Statute. The only difference is
that Sudan’s obligations to accept the provisions of the Statute are derived not
from the Statute directly, but from a UN Security Council resolution and the
Charter.“15 If Sudan is in a position of State Party to the ICC Statute, with refer10 Objective legal personality is definitively not applicable in relation to the ICC. Compare
Reparation for injuries suffered in the service of the United Nations, Advisory Opinion: I.C.J.
Reports 1949, p. 185.
11 ICC, The Prosecutor v. Omar Al-Bashir. ICC-02/05-0l/09-3, Decision on the Prosecution’s
Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, PTCH I, 4
March 2009, § 41. Hereinafter called “Arrest Warrant decision”.
12 It is not necessary to analyze here all relevant practice. Enough is to refer to relevant literature. Compare KIYANI, Asad. Al-Bashir & the ICC: The Problem of Head of State Immunity. Chinese Journal of International Law. 2013, vol. 12, no. 3, p. 486-501. The author concludes that practice of States does not support exception from personal immunities before
international criminal courts.
13 SCHABAS, William. Obama, Medvedev and Hu Jintao may be Prosecuted by International
Criminal Court, Pre-Trial Chamber Concludes. [online]. [cit. 2013-12-15]. Available at:
http://humanrightsdoctorate.blogspot.cz/2011/12/obama-medvedev-and-hu-jintao-maybe.html
14 Vienna Convention on the Law of Treaties Article 34
15 AKANDE, Dapo. The Legal Nature of Security Council Referrals to the ICC and its Impact
on Al Bashir’s Immunities. Journal of International Criminal Justice. 2009, vol. 7, issue 2, p.
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ence to its Article 27, it is deprived of possibility to rely on personal immunities
of incumbent Head of State. Akande concludes that Article 27 of the ICC Statute
is therefore applicable to Sudan in the same manner as to State Parties to the ICC
Statute.
Author of this article does not agree with this legal fiction, because it goes
simply too far. A Security Council resolution cannot substitute expression of the
consent of a State to be bound be a treaty (Article 11 Vienna Convention on the
Law of Treaties); it would be a revolution in public international law. Sudan resolution did nothing else than it referred Darfur situation to the ICC. The ICC itself
concluded that “by referring the Darfur situation to the Court […] the Security
Council of the United Nations has also accepted that […] any prosecution arising therefrom, will take place in accordance with the statutory framework provided for in the Statute, the Elements of Crimes and the Rules as a whole.“16 It
was already explained that Article 27 (statutory framework provided for in the
Statute) relates and is applicable only to State Parties – this rule cannot be altered
by the Security Council.17 Put it differently, the Security Council resolution cannot extend jurisdiction of the ICC.18
According to present author’s opinion, prosecution of Al-Bashir before the
ICC has legal support neither in the ICC Statute, nor in customary international
law or Security Council resolution 1593 (2005) referring the situation in Sudan
to the ICC. Lack of jurisdiction of the ICC over President Al-Bashir therefore
precludes initiation of any legal steps against him (including request to arrest
and surrender). Nevertheless, it is suitable to briefly comment even on the cooperation issue.
If one accepts that the ICC has jurisdiction in Al-Bashir case, the crucial issue
would be whether the ICC can demand his arrest and surrender. Article 98 of the
ICC Statute enters the stage here. Contrary to the UN Charter (Article 103), the
ICC Statute does not provide for its precedence over other international obligations. A State Party to the ICC Statute thus cannot be forced to arrest and surren342.
16 Arrest Warrant decision, § 45.
17 One commentator argues that Security Council resolution cannot trump law of immunities, because it is regulated by customary international law. He concludes that resolutions
(Article 25 of the UN Charter) prevail by virtue of Article 103 of the UN Charter only
over obligations under any international agreement - that is not over customary international law. This argument is far from obvious - compare BERNHARDT, Rudolf. Article
103. In: SIMMA, Bruno (ed.) The Charter of the United Nations: A Commentary. 2nd edition. Oxford: Oxford University Press, 1298-99. Moreover, according to the ICC, there
is no normative conflict between the resolution 1593 (2005) and the ICC Statute, as the
resolution submits itself to statutory framework provided for in the ICC Statute. Compare
Kiyani, A.: sub 12, p. 478-80.
18 CONDORELLI, Luigi, VILLALPANDO, Santiago. Can the Security Council Extend the
ICC’s Jurisdiction? In: CASSESE, Antonio (ed.) The Rome Statute of the International
Criminal Court: A Commentary. Oxford: Oxford University Press, 2002, p. 573.
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der non-State Party’s Head of State or any other state organ entitled to personal
immunity – Article 98 envisages that the Court must first obtain the cooperation
of that third State for the waiver of the immunity. The logic is very simple: if the
third State refuses to waive its immunities, State Parties are entitled to refuse
cooperation request.19 As the Statute is binding only on the State Parties, it cannot be used as a legal basis for imposition of obligations towards third States.20
There is an agreement among scholars that obligation of cooperation can
emanate from source of law other than the ICC Statute - a Security Council resolution.21 Nevertheless, the resolution referring situation in Darfur to the ICC
does not provide for this duty – it merely urges all States to cooperate fully. If
drafters of the resolution have had a duty of cooperation in mind, they would
have definitively used obligatory language (shall cooperate). Therefore, States
(to be a State Party or a non-State Party to the ICC Statute – with exception of
Sudan) cannot be forced to arrest and surrender Al-Bashir, because such obligation is provided for neither in the ICC Statute, nor in the 1593 Security Council
resolution. With these conclusions in mind, it is now possible to comment on
decisions rendered in 2013.
The first decision deals with Al-Bashir’s travel to Chad and Libya.22 With
respect to Chad, the Pre-Trial Chamber ruled that Chad as a State Party is under
obligation to execute pending Court’s decision concerning arrest and surrender
(§10). With respect to Libya which is a non-State Party, the ICC indicated that
obligations of cooperation are not so straightforward, nevertheless it stressed
that Libya is still urged by the 1593 Security Council resolution to cooperate fully
with the Court (§ 13). Obligations of Chad were reiterated in the second decision
(§ 12), where the ICC demanded explanation of failure to arrest and surrender
of Al-Bashir during his visit in Chad.23 In the next decision, the ICC made use
of Article 87(7) of the ICC Statute and reported Chad to the Assembly of States
Parties and the Security Council.24
19 Unfortunately, this obvious position was not reflected in Chad and Malawi decisions at all.
20 Compare Article 87(5) of the ICC Statute.
21 It was already mentioned above that the Security Council resolution cannot extend jurisdiction of the ICC. Nevertheless, the Security Council can impose obligations of cooperation which go beyond those required by the ICC Statute (the Security Council resolution
would prevail here due to Article 103 of the UN Charter). This position is supported even
by practice – compare S/RES/1593 (2005), § 2 (here with respect to Sudan as non-State
Party to the ICC Statute). SCHABAS, William. The International Criminal Court: A Commentary on the Rome Statute. Oxford: Oxford University Press, 2010, p. 1041; Gaeta, P.: sub
8, p. 330; Akande, D.: sub 15, p. 307.
22 ICC-02/05-01/09-145. For brevity reasons only numbers of decisions shall be mentioned.
23 ICC-02/05-01/09-147.
24 ICC-02/05-01/09-151. Observations presented by Chad were transmitted to the ICC after
lapse of the deadline and were disregarded by the ICC (§ 19). Interestingly, in its observations Chad referred to common positions adopted by the African Union, which criticized
ICC’s approach for its contradiction with Article 98 of the ICC Statute. Compare ICC-
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It seems that obligation of cooperation would be met where a State Party at
least reply for the ICC’s request – that was a case with Nigeria which argued that
“Al-Bashir was not invited to undertake a visit to Nigeria, rather he appeared in
Nigeria ostensibly to attend the special Summit of the African Union.”25 Due to
sudden departure of Al-Bashir the necessary steps, corresponding with Nigeria’s
international obligations, could not have been taken. The ICC satisfied itself with
this reasoning.
Last three decisions dealt with potential travel to territories of non-State Parties (Libya, Saudi Arabia, the United States and Kuwait). In all three decisions,
the ICC stressed that only State Parties to the Statute are under obligation to
cooperate with the Court. Non-State Parties, which are Members of the UN,
can be undertaken to cooperation by the Security Council resolution. Nevertheless, all three decisions reveal that the ICC is aware of rather vague formulation
concerning obligation to cooperation addressed to non-State Parties of the ICC
Statute, which is included in the 1593 resolution.26
To conclude, according to this author’s opinion, it is very improbable that
Al-Bashir will be surrendered to the Court while holding his office. Firstly, there
is a strong disagreement with extending the ICC’s jurisdiction over incumbent
Heads of States holding their offices in non-State Parties to the ICC Statute.
Arrest and surrender of Al-Bashir is currently precluded by Article 98 of the
ICC Statute, or rather it is made dependent on previous waiver of immunity
by Sudan. Support for arrest and surrender cannot be found even in the 1593
resolution, due to its ambiguous language. Finally, one cannot forget immunities
enjoyed by Sudanese President as a representative of State at international fora
(e.g. Article 105 of the UN Charter, Article IV of the Convention on the Privileges and Immunities of the United Nations). The situation might alter once AlBashir will leave his office, what might occur after the next presidential elections
in Sudan which will take place in 2015. Until that time it seems that the ICC will
play blind man’s bluff with scarf over its eyes.

02/05-01/09-150-Anx1.
25 ICC-02/05-01/09-159, § 11.
26 Compare e.g. ICC-02/05-01/09-164, § 7. The Court ruled that: “The Chamber highlights
that only States Parties to the Statute are under an obligation to cooperate with the Court.
Given that the Statute is an international treaty governed by the rules set out under the
Vienna Convention on the Law of Treaties, it is only with the State’s consent that the Statute can impose obligations on a non-State Party. Thus, non-States Parties may decide to
cooperate with the Court on an ad hoc basis, as foreseen in article 87(5)(a) of the Statute.
This principle may be altered by the SC which may, by means of a resolution adopted under
Chapter VII of the UN Charter, create an obligation to cooperate with the Court on those
UN Member States which are not parties to the Statute. In such a case, the obligation to
cooperate stems directly from the UN Charter.”
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1.2 Detention of witnesses
In 2011 four witnesses, prosecuted and held in custody in the DRC, were
transferred to the ICC to testify on behalf of defense in Lubanga and Katanga
cases. The conditions of transfer and return to their home State were specified
in a special cooperation agreement concluded between the ICC and the DRC
pursuant to Article 93(7) of the ICC Statute. After completion of testimony the
witnesses should have been returned to the DRC, however, they all applied for
asylum in the Netherlands, claiming imperilment by the DRC authorities on
account of their testimony.27 This complex situation triggered dispute between
the DRC, the ICC and the Netherlands, which was considered by domestic
(Dutch) courts, the ICC and the European Court of Human Rights (hereafter
“ECHR”).28 No definitive result has been achieved yet – three witnesses from
Katanga case still find themselves in a situation which was accurately described
as “legal limbo”.29 This situation may pose threat to effective cooperation between
the Court and State Parties – despite the terms of bilateral cooperation agreement and assurances of return, the witnesses are still (after almost three years) in
the Court’s custody, it is therefore suitable to briefly discuss it here.
Detention of witnesses claiming the asylum in the Netherlands creates an
unprecedented situation before the Court.30 Drafters of the Statute did not
foresee this scenario – clearly, there is a lacuna both in primary and secondary
sources of law applicable before the ICC. As the ICC rightly stressed: “[T]he
27 ICC, The Prosecutor v. Germane Katanga. ICC-01/04-01/07-3405-tENG, Decision on
the application for the interim release of detained Witnesses DRCD02-P-0236, DRCD02-P-0228 and DRC-D02-P-0350, TCH II, 1 October 2013, § 2. In this section referred
to as “Decision”. In their testimonies witnesses gave the Court information about involvement of current political leaders of the DRC, including President Kabila, in the Ituri massacres. Compare CUPIDO, Marjolein, VAN WIJK, Joris. Testifying behind bars: Detained
ICC witnesses and human rights protection. Social Science Research Network [online]. [cit.
2014-01-04]. Available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2374678
28 ECHR, Djokaba Lambi Longa v. the Netherlands. Appl. No. 33917/12, Chamber, Judgment,
9 October 2012. The case concerns (one) witness from Lubanga case who complained that
his continuous detention by the ICC violates his right under Article 5 (right to liberty and
security) of the European Convention on Human Rights and Fundamental Freedoms. The
ECHR found the application inadmissible for lack of jurisdiction ratione personae. It ruled
(§ 73) that „the fact that the applicant is deprived of his liberty on Netherlands soil does
not of itself suffice to bring questions touching on the lawfulness of his detention within
the “jurisdiction” of the Netherlands.“ After his asylum request was withdrawn and after
completion of case before the ECHR, he was returned to the DRC. Compare Witnesses
before the International Criminal Court. In: IBA ICC Programme Reports [online]. July
2013. [cit. 2013-09-10], p. 52. Available at: http://www.ibanet.org/Human_Rights_Institute/ICC_Outreach_Monitoring/ICC_IBA_Publications.aspx
Next commentary deals only with three witnesses from Katanga case.
29 Compare supra footnote 6. For overview of the topic compare SLUITER, Göran. Shared
Responsibility in International Criminal Justice. The ICC and Asylum. Journal of International Criminal Justice. 2012, vol. 10, issue 3, p. 661-76.
30 Decision, § 10.
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positions adopted to date by both States have left the Court with very little room
for manoeuvre, and it has, in effect, had no choice other than to continue to hold
the three Detained Witnesses’ custody.”31 Accordingly, the Netherlands holds
the position that witnesses should remain in the Court’s custody during asylum
proceedings, it does not consider itself obliged to receive these witnesses. On
the other hand, the DRC insists on their immediate return as all witnesses face
criminal prosecution in the DRC which had to be temporarily discontinued.32
Despite manifest unease the witnesses have faced from 2011, and with all regard
to it, relevant decisions rendered by the ICC in this situation brought a benefit they provide interpretation of Article 68(1) and Article 93(7) and explain their
linkage to Article 21(3). The last mentioned article provides that the application and interpretation of law applicable before the ICC must be consistent with
internationally recognized human rights.
With respect to Article 68(1), dealing with the duty to protect victims and
witnesses, the Trial Chamber in Katanga case concluded that “it is not duty
bound to protect witnesses against risks which they might face not only as a
result of their testimony but also as a result of human rights violations by the
DRC.”33 Accordingly, the Chamber excluded application of non-refoulement
principle, because as an international organization the ICC does not possess territory and therefore, it is unable to implement this principle within its ordinary
meaning (§ 64) – only a State which possesses territory is able to apply the nonrefoulement. The Chamber went on to say that even if the ICC decided to return
witnesses immediately, which would be clear violation of right to apply for asylum and right to effective remedy, the only entity responsible for violation of
non-refoulement principle would be the Netherlands (§ 73).
With respect to Article 93(7), the same Chamber ruled that this provision
encompasses a twin obligation: obligation of immediate return and obligation of
continuous detention.34 The ICC came to conclusion that obligation of immediate return has to be suspended in present situation, on the foundation of Article
21(3) of the Statute – otherwise right to apply for asylum, right to effective remedy and non-refoulement principle would be breached. The Chamber went on to
stress that non-refoulement principle is a peremptory norm of international law.35
With respect to obligation of continuous detention, the decision provided that
31 Ibid, § 22.
32 Ibid, §§, 7, 8, 17. The Netherlands accepted only obligation to receive sentenced persons
if no other State would be found for enforcement of sentence – Article 103(4) of the ICC
Statute.
33 ICC, The Prosecutor v. Katanga and Chui. ICC-01/04-01/07-3003-tENG, Decision on an
Amicus Curiae application and on the “Requête tendant à obtenir présentations des témoins
DRC-D02-P-0350, DRC-D02-P-0236, DRC-D02-P-0228 aux autorités néerlandaises aux
fins d’asile” (articles 68 and 93(7) of the Statute), TCH II, 9 June 2011, § 62.
34 Decision, § 19.
35 Ibid, § 30.
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the ICC is not entitled to review witnesses’ detention, because it was ordered by
the DRC. The Chamber concluded that “there is no impediment to application
of Article 93(7) in accordance with internationally recognized human rights.”36
Continued detention did not violate human rights, because, as the Court reasoned, the right to liberty is subject to numerous restrictions and cannot be considered a peremptory norm of international law.
To summarize these decisions, the Court ruled it cannot return witnesses to
the DRC, because that would be a violation of human rights, but at the same time
it stressed that continuous detention, lasting almost three years, is in conformity with human rights standards. At the very begin, there is a discrepancy in the
Court’s reasoning. In 2011 decision the ICC mentioned that non-refoulement,
one of the leading principles in area of human rights, is inapplicable with respect
to Article 68(1), but it admitted its application in relation to Article 93(7). This
conclusion is debatable as every single part of the Statute is subjected to Article 21(3) and must conform to international human rights. Further, author of
this article does not agree with the Court’s conclusion reached in 2013 decision
according to which continuous detention of witnesses from the DRC conforms
to international human rights law. Firstly, it seems that the Court limited referential framework of Article 21(3) to jus cogens which is clearly contrary to what
this provision expressly provides for.37 Then, it is at least controversial to assert
that non-refoulement is a norm of peremptory character.38 Finally, with respect
to continued detention, it is disputable that international human rights law does
not establish any legal impediment here. Enough is to refer to case-law of the
Human Rights Committee, according to which “every decision to keep a person
in detention should be open to review periodically so that the grounds justifying the detention can be assessed.”39 The detention of three witnesses from the
DRC has never been meritoriously reviewed – decisions rendered by the ICC
only declared lack of competence and found any request for review inadmissible.
To conclude, as the ICC suspended the obligation to return, it should have suspended also obligation of detention and should have decided about release of the
witnesses to the Netherlands as the Host State.40
Possible outcome of this unprecedented situation is threefold. If the Dutch
authorities refused to grant asylum to witnesses and at the same time decided
36 Ibid, § 33.
37 ICC, The Prosecutor v. Katanga. ICC-01/04-01/07-3405-Anx. Dissenting opinion of Judge
Christine van Wyngaert, § 6. Hereinafter called “Dissenting opinion”.
38 DUFFY, Aoife. Expulsion to Face Torture? Non-refoulement in International Law. International Journal of Refugee Law. 2008, vol. 20, issue 3, p. 373-90.
39 HRC, A. v. Australia, Communication No. 560/1993, U.N. Doc. CCPR/C/59/D/560/1993,
30 April 1997, § 9.4. The Human Right Committee came to conclusion that detention for
a period of over four years was arbitrary within the meaning of Article 9(1) of the International Covenant on Civil and Political Rights. Similar line of reasoning was used in dissenting opinion of Judge van Wyngaert.
40 Similarly Dissenting opinion, § 24.
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that their lives and freedoms would not be threatened in the DRC, the ICC would
be bound according to Article 93(7) to return these witnesses immediately to the
DRC. Second, if the Dutch authorities granted asylum or decided that witnesses’
return would violate non-refoulement principle, the Court would transfer them
to the Dutch authorities.41 Nevertheless, due to considerable length of asylum
procedure in the Netherlands, the third option is at stake. As the Court cannot
detain witnesses indefinitely, it should consider releasing of the detainees to the
territory of the Netherlands even before completion of the asylum proceedings.
As described above, such an approach would be in conformity with international
human right obligations the Court accepted to respect and is therefore preferable.
The gap in the law applicable before the ICC has inflicted serious problems
and might have adverse repercussions even for future practice of the Court. The
situation around the witnesses from the DRC can negatively influence a willingness of the State Parties to transfer witnesses to The Hague and undermine obligation of cooperation with the ICC. Despite enormous effort on the side of the
DRC to bring witnesses back, the option that they will never return is still open.
The Netherlands as the Host State might be afraid of increase in asylum requests
– it will be only seen whether Congolese case was sporadic and isolated situation, or whether other precedents will follow. There is no doubt that agreement
concerning this topic concluded at least between the ICC and the Netherlands
would be of much help here.
2.

Complementarity

One of the most important decision rendered by the ICC in 2013 concerns
admissibility of the case against Abdullah Al-Senussi, chief of Libyan intelligence
during Gadaffi era.42 The ICC ruled in favor of Libya and decided that the case
against Al-Senussi were inadmissible. This decision crowns long-lasting effort of
Libyan authorities to prosecute and punish Al-Senussi before domestic courts
which was revealed soon after issuance of arrest warrant by the ICC against him
in 2011.43
41 Decision, § 21. This option is the most probable. In October 2013 the Amsterdam District
Court ruled on appeal against a decision not to grant asylum to the witnesses – they all
were excluded on the basis of Article 1 F of the 1951 Convention Relating to the Status
of Refugees. At the same time, the District Court found that witnesses suffered a flagrant
denial of justice in the DRC. Their return would be contrary to Article 6 of the European
Convention on Human Rights and Fundamental Freedoms – the District Court referred
to ECHR’s case Othman v. the United Kingdom. Compare Irving, E.: sub 5. Currently, the
witnesses appealed this judgment before the Dutch Supreme Court.
42 ICC, The Prosecutor v. Saif Al-Islam Gadaffi and Abdullah Al-Senussi. ICC-01/11-01/11466-Red, Decision on the admissibility of the case against Abdullah Al-Senussi, PTCH I,
11 October 2013. In this section referred to as “Decision”.
43 Compare e.g. following decision: ICC, The Prosecutor v. Saif Al-Islam Gadaffi and Abdullah Al-Senussi. ICC-01/11-01/11-354, Decision on Libya’s postponement of the execution
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Admissibility of a case before the ICC is the cornerstone of the Statute. It
becomes relevant once the jurisdiction of the Court is established.44 The Court
endowed with jurisdiction may decide about inadmissibility of the case if condition of complementarity, double jeopardy or insufficient gravity is fulfilled.45
Admissibility decision in Al-Sennussi case provides so far the most topical interpretation of Article 17(1)(a) concerning the complementarity. According to
consistent jurisprudence of the ICC, confirmed even by the Appeals Chamber,
decision on complementarity contemplates a two-step test: (a) whether the proceedings at national level covers the same case as before the ICC; (b) whether the
State is unwilling or unable genuinely to carry out such investigation or prosecution.46
The “same case” demand is subdivided into two items: the same person and
substantially the same conduct.47 The Chamber confirmed previous ICC’s caselaw and stressed that legal qualification of conduct is not relevant, therefore
domestic investigation and prosecution for ordinary crimes (i.e. not international crimes) is considered to be sufficient as long as it covers the same conduct.48
Domestic investigation and prosecution must neither encompass all events and
incidents described in the arrest warrant decision, nevertheless, it is important
that “particularly violent or […] significantly representative”49 events are covered at national level. After evaluation of investigation steps taken by competent
Libyan authorities, the ICC found the first part of complementarity principle to
be satisfied.

44
45
46
47
48
49

of the request for arrest and surrender of Abdullah Al-Senussi pursuant to article 95 of
the Rome Statute and related Defence request to refer Libya to the UN Security Council,
PTCH I, 14 June 2013. In this decision the ICC ruled that Libya, pursuant to Article 95
of the Statute, had a right to postpone the execution of the surrender request pending
determination of the admissibility challenge. This decision is of the utmost importance
for ruling on the admissibility of the case – the Chamber concluded that admissibility
challenge was properly made, and especially, the requirement of its presentation “at the
earliest opportunity” provided for in Article 19(5) was met (§ 33). Nevertheless, the Chamber neglected the fact that the admissibility challenge was presented only seven months
after extradition of Al-Senussi from Mauretania to Libya and failed to explain, why seven
months period still satisfies the requirement of the earliest opportunity. Compare HELLER, Kevin Jon. The PTC’s Erroneous Decision Regarding the Surrender of Al-Senussi.
In: Opinio Juris [online]. 2013-06-15 [cit. 2013-01-12]. Available at: http://opiniojuris.
org/2013/06/15/the-ptcs-terrible-decision-regarding-the-surrender-of-al-senussi/
Schabas, W.: sub 21, p. 340.
Article 17 of the ICC Statute - complementarity Article 17(1)(a)(b), double jeopardy Article 17(1)(c), gravity Article 17(1)(d).
Decision, § 26.
Ibid, § 66.
For the issue of substantially the same conduct compare HELLER, Kevin Jon. A SentenceBased Theory of Complementarity. Harvard Journal of International Law. 2012, vol. 53, no.
1, p. 86-133.
Decision, § 165.
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With respect to the second limb, the Chamber asserted that willingness and
ability to carry out domestic proceedings against an accused (Al-Senussi) must
be assessed in light of the relevant law and procedures applicable to domestic
proceedings in Libya.50 The Pre-Trial Chamber next considered argument of
defense which called attention to irregularities in due process (unjustified delay,
lack of legal representation, lack of independence and impartiality). The Chamber emphasized that alleged violations of the accused’s procedural rights are not
per se grounds for a finding of unwillingness or inability under Article 17 of the
Statute. According to the Chamber, potential irregularities in the process would
be relevant, only if they were motivated by intent to shield person from criminal responsibility, or by intent not to bring this person to justice (Article 17(2)
of the ICC Statute).51 Considering steps taken by Libyan authorities, the Court
was unable to make any such conclusion, quite contrary, it concluded that Libya
is both willing and able to investigate and prosecute Al-Senussi, and therefore
found the second part of the complementarity principle to be fulfilled. In light of
these findings, the ICC decided that the case against Al-Senussi is inadmissible
before the Court.52
The admissibility decision in Al-Senussi case should be praised for adoption
of material rather than formal approach in relation to the requirement of the
same conduct. It does not insist on specific legal qualification of the criminal
conduct (i.e. qualification as international crimes), which correctly reflects a
margin of appreciation States have with respect to prosecution of international
crimes before domestic courts. On the other hand, the ICC totally disregarded
discrepancies in domestic proceedings, especially lack of Al-Senussi’s legal representation before Libyan authorities. There is some support for usage of case-law
of human rights treaty bodies and courts in the assessment of complementarity,
which case-law undoubtedly provides for the requirement of legal representation in criminal proceedings, nevertheless, the ICC limited referential framework of its review only to domestic (Libyan) law.53 At the same time, it should be
admitted that according to Article 17 of the ICC Statute, not every procedural
50 Ibid, § 203.
51 Ibid, § 221.
52 The admissibility decision was appealed by the defense. In the next course of the proceedings, the ICC refused to grant suspensive effect to this appeal. The defense requested
suspension of domestic proceedings until deliverance of the final judgment on the appeal
before the ICC – it argued inter alia by danger of imposition of death penalty in Libya,
which would cause irreparable harm to the accused. Nevertheless, the ICC found that
there is no obstacle for continuation of proceedings before domestic courts. Compare ICC,
The Prosecutor v. Saif Al-Islam Gadaffi and Abdullah Al-Senussi. ICC-01/11-01/11-480,
Decision on the request for suspensive effect and the request to file a consolidated reply,
ACH, 22 November 2013, § 16.
53 Schabas, W.: sub 21, p. 345. VAN DER WILT, Harmen, LYNGDORF, Sandra. Procedural
Obligations Under the European Convention on Human Rights: Useful Guidelines for the
Assessment of “Unwillingness” and “Inability” in the Context of the Complementarity
Principle. International Criminal Law Review. 2009, vol. 9, issue 1, p. 39-75.
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irregularity is relevant for the assessment of complementarity. The Statute takes
into account only those violations of procedural rights which cast doubt upon
genuine will or intent of a State to bring an accused to justice. Here, the Chamber’s opinion is correct one.
Still, the Chamber failed to consider (in)consistency of this ruling with its
own previous decision on admissibility of the case against Saif Gadaffi, rendered
in May 2013.54 In Gadaffi case, the same Chamber, composed of the same judges, decided that the case against Gadaffi is admissible before the ICC. Here, the
Chamber justified its ruling inter alia by lack of legal representation: “this important difficulty [in securing a lawyer] appears to be an impediment to the progress
of proceedings against Mr Gaddafi. If this impediment is not removed, a trial
cannot be conducted.”55 One simply cannot understand, why is missing legal representation, described as an impediment for trial in one (Gadaffi) case, almost
irrelevant aspect in the second (Al-Senussi) case decided only few months later.
Last but not least, the ICC did not explain sufficiently, why it disregarded the
fact that the admissibility request was presented as late as seven months after
transfer of Al-Senussi to Libya. The ICC turned blind eyes to Article 19(5) of the
ICC Statute.
3.

Procedural Issues

Following part deals with challenges the ICC faced in area of international
criminal procedure. Present article focuses on issue of witness proofing (3.1)
and presence of accused at trial (3.2). Chosen procedural aspects are illustrative examples of extensive interpretation of the ICC Statute, or even examples of
judicial creativity.
3.1 Witness proofing
Witness proofing (or witness preparation) is defined as “a meeting between
a witness and the party calling that witness, taking place shortly before the witness’s testimony, for the purpose of discussing matters relating to the witness’s
testimony.“56 Application and interpretation of this legal institute provides an
example of extensive interpretation of the ICC Statute. It also sheds some light
on mutual relation between different first-instance chambers (i.e. Trial and Pre-

54 ICC, The Prosecutor v. Saif Al-Islam Gadaffi and Abdullah Al-Senussi. ICC-01/11-01/11344-Red, Decision on the admissibility of the case against Saif Al-Islam Gaddafi, PTCH I,
31 May 2013. Compare HELLER, Kevin Jon. PTC I’s Inconsistent Approach to Complementarity and the Right to Counsel. In: Opinio Juris [online]. 2013-12-10 [cit. 2014-01-12].
Available at: http://opiniojuris.org/2013/10/12/ptc-inconsistent-approach-right-counsel/
55 Ibid, § 214.
56 ICC, The Prosecutor v. Ruto and Sang. ICC-01/09-01/11-524, Decision on Witness Preparation, TCH V, 2 January 2013, § 4.
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Trial Chambers), and relevance of case-law of older international criminal tribunals (especially the ICTY, the ICTR and the Special Court for Sierra Leone).57
Issue of witness preparation was for the first time employed by the Pre-Trial
Chamber (2006) and the Trial Chamber (2007) in Lubanga case, then by the
Trial Chambers in Katanga case (2009) and Bemba case (2010).58 Witness proofing was not admitted in any of these cases, primarily by reason of missing regulation in the ICC Statute. Argumentation of the Prosecutor, referring to settled
practice of ad hoc international criminal tribunals, was repeatedly rejected. The
Trial Chamber in Lubanga case e.g. ruled that practice of ad hoc tribunals does
not have precedential value and therefore is not binding on the ICC.59 The Trial
Chamber decided that “the Chamber does not consider the procedural rules and
jurisprudence of the ad hoc Tribunals to be automatically applicable to the ICC
without detailed analysis.“60 The Chamber consequently reasoned why it would
not take the practice of other international criminal tribunals into account: the
ICC established procedural framework which differs significantly from frameworks of its predecessors – one can mention principle of objectivity, according to
which prosecution should investigate both incriminatory and exculpatory evidence (Article 54(1)(a) of the ICC Statute), or accentuated position of victims in
the proceedings (Article 75 of the ICC Statute).
Position of witness proofing was revised in 2013 – or more precisely, recent
case-law offered alterative interpretation of relevant provisions in the ICC Statute. The Trial Chamber in Ruto case determined that witness proofing implicitly follows from Article 64 of the ICC Statute. The Trial Chamber pointed “that
silence on a particular procedural issue does not necessarily imply that it is
forbidden. Article 64 is formulated so as to give judges a significant degree of
discretion concerning the procedures they adopt”.61 Consequently, the decision
referred to practice of ad hoc tribunals which approved the witness preparation,
although their statutes and procedural rules are equally silent on this issue. The
Trial Chamber concluded that although the jurisprudence of ad hoc tribunals is
57 NERLICH, Volker. The status of ICTY and ICTR precedent in proceedings before the ICC.
In: STAHN, Carsten, SLUITER, Göran. The Emerging Practice of the International Criminal
Court. Leiden: Martinus Nijhoff, 2009, p. 305-25.
58 For more complex overview compare IBA Report Witnesses before the International Criminal Court, sub 28.
59 ICC, The Prosecutor v. Lubanga Dyilo. ICC-01/04-01/06-1049, Decision Regarding the
Practices Used to Prepare and Familiarise Witnesses for Giving Testimony at Trial TCH I,
30 November 2007, § 44.
60 Ibid.
61 ICC, The Prosecutor v. Ruto and Sang. ICC-01/09-01/11-524, Decision on Witness Preparation, TCH V, 2 January 2013, § 27. Article 64(3)(a) of the ICC Statute provides: “Upon
assignment of a case for trial in accordance with this Statute, the Trial Chamber assigned
to deal with the case shall: (a) Confer with the parties and adopt such procedures as are
necessary to facilitate the fair and expeditious conduct of the proceedings.”
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non-binding on the ICC, it is “meaningful when evaluating the silence in this
Court’s analogous statutory provisions.”62
Pro-active approach taken in this decision should be welcomed. Not only
the Trial Chamber adopted flexible extensive interpretation of the ICC Statute,
at the same time it took into consideration rich storeroom of case-law developed
by the ad hoc international criminal tribunals, with full awareness of position it
occupies within the system of applicable law before the ICC. Finally, the decision
confirms that Trial Chambers and Pre-Trial Chambers are not bound by previous holdings of other first-instance chambers. Unfortunately, recent decision of
the Trial Chamber V need not be followed in other cases – the witness proofing
need not be allowed here at all.
3.2 Presence at trial
During 2013, the ICC was kept busy in connection with presence at trial
of accused Kenyan President Uhuru Kenyatta and Deputy President William
Samoei Ruto, both being prosecuted for their alleged participation in the Kenyan post-election violence 2007-2008. Both accused pointed out to their public
duties at the highest national level and asked the Court for exemption from their
continuous presence during the trial. This might have been considered at first
sight a trivial issue, but it turned to be quite complicated legal problem at the
end.
The first relevant decision was rendered in June 2013.63 The key issue here
was interpretation of Article 63(1) of the ICC Statute according to which “[t]
he accused shall be present during the trial.”64 Unsurprisingly, defense of the
accused argued that Article 63 does not require obligatory presence, because it
is a right of an accused. On the other hand, the Prosecutor relied on grammatical interpretation of Article 63 (shall be present) and argued in favor of duty of
accused person to be present during trial. The Trial Chamber took somewhat
middle approach. It came to the conclusion that aforesaid article imposes duty
of presence only upon accused, but not upon the Chamber (§§ 42-43). In exceptional situations, the Chamber may therefore exercise its discretion to excuse an
accused person, on a case-by-case basis, from his/her continuous presence at the
trial (§ 49). Supportively, the Chamber argued by recognition of democracy (§
79) – here with reference to Article 31(3)(c) of the Vienna Convention on the
Law of Treaties. According to the Chamber, President and Deputy President of
Kenya were elected in democratic elections and should be allowed to exercise
their mandates - duty of their continuous presence at the trial would be clearly
incompatible with will of Kenyan people expressed in elections. After all, the
62 Ibid, § 29.
63 ICC, The Prosecutor v. Ruto and Sang. ICC-01/09-01/11-777, Decision on Mr Ruto’s Request
for Excusal from Continuous Presence at Trial, TCH V(a), 18 June 2013.
64 Ibid, § 34.
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Chamber, within its discretion, enumerated specified hearings where physical
presence of accused is obligatory (§ 104). Identical line of reasoning and conclusion was adopted by the Trial Chamber in Kenyatta case.65
In October 2013, decision in Ruto case was reversed by the ICC’s Appeals
Chamber.66 The Appeals Chamber agreed that Article 63(1) of the ICC Statute
did not operate as an absolute bar in all circumstances to the continuation of
trial proceedings in the absence of the accused. Nevertheless, it ruled that the
first instance had not exercised its discretion properly. The Appeals Chamber
reformulated, in more general manner, conditions for excusal of the presence.67
In the light of appellate decision, the Trial Chamber in Kenyatta case reconsidered its previous holding and adjusted conditions for excuse of presence to those
formulated by the Appeals Chamber.68
Two separate articles of the ICC Statute deal with the presence of an accused
at trial. While Article 67 speaks about the right of an accused to be present, Article 63 was interpreted by the Ruto Trial Chamber as provision prescribing duty
of accused to be present.69 Crucial question is, whether presence of accused at
trial can be both a duty and a right of an accused? According to the opinion of
present author, the ICC failed to explain mutual relation of these two provisions.
One may wonder, why an accused as a holder of right to be present at trial would
be obliged to submit request to the Trial Chamber to be excused from it. Does it
mean that accused has the right, but is deprived of any disposition with it? Interestingly, what is missing in all four decisions is any reference to Article 21(3) of
the ICC Statute, which subjects application and interpretation of the ICC Statute
to internationally recognized human rights, despite the fact that international
human rights jurisprudence describes presence at trial as a right, which might
be waived.70 Conformity of Article 63 with Article 67 and Article 21(3) is here
65 ICC, The Prosecutor v. Uhuru Kenyatta. ICC-01/09-02/11-830, Decision on Defence
Request for Conditional Excusal from Continuous Presence at Trial, TCH V(b), 18 October 2013, §§ 66-67.
66 ICC, The Prosecutor v. Ruto and Sang. ICC-01/09-01/11-1066, Judgment on the appeal of
the Prosecutor against the decision of Trial Chamber V(a) of 18 June 2013 entitled “Decision on Mr Ruto’s Request for Excusal from Continuous Presence at Trial”, ACH, 25 October 2013.
67 Ibid, § 62.
68 ICC, The Prosecutor v. Uhuru Kenyatta. ICC-01/09-02/11-863, Decision on the Prosecution’s motion for reconsideration of the decision excusing Mr Kenyatta from continuous
presence at trial, TCH V(B), 26 November 2013.
69 Although Judge Eboe-Osuji in his dissenting opinion to the Trial Chamber V(B) decision argues that Appeals Chamber analyzed presence at trial under article 63(1) under
the theory of right. This conclusion is nevertheless far from being evident. Compare ICC01/09-02/11-863-Anx, § 36.
70 KMEC, Jiří et al. Evropská úmluva o lidských právech. Komentář. Praha: C. H. Beck, 2012,
p. 752-53. Authors refer to the ECHR case Hermi v. Italy, where the ECHR stipulated that:
“Neither the letter nor the spirit of Article 6 of the Convention prevents a person from
waiving of his own free will, either expressly or tacitly, the entitlement to the guarantees of
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at stake. Moreover, all decisions follow the line of judicial creativity. For example, W. Schabas critically commented on conditions of excusal established by
the Appeals Chamber.71 Similar objection was raised by the Prosecutor.72 Finally,
according to the opinion of present author, the Appeals Chamber might have
expressly ruled that its findings were binding even on other Trial and Pre-Trial
Chambers, i.e. those considering different case than that which is under appeal.73
It had suitable opportunity to do so. It would be appropriate approach with
regard to judicial economy, of course subject to due justification as binding force
of appellate decisions is not provided for in the ICC Statute – at the present state
of ICC’ case-law, the first instance has to choose between granting leave to appeal
and reconsideration of its previous decision.
Rulings on presence of Kenyan President and Deputy President at trial before
the ICC were impatiently awaited. The ICC was confronted with considerable
political pressure from Kenya, and more generally from the African Union (hereafter “AU”). In October 2013, the AU convened extraordinary session, which
inter alia inquired into the relationship between Africa and the ICC. As one
commentator aptly expressed, the worst scenario that many feared and talked
about, i.e. withdrawal of African States from the ICC Statute, did not occurred,
but once again strong political disagreement with the ICC resonated through
the summit.74 In November 2013, Kenya initiated adoption of draft resolution

71

72

73
74

a fair trial […] However, such a waiver must, if it is to be effective for Convention purposes, be established in an unequivocal manner.“ ECHR, Hermi v. Italy. Appl. no. 18114/02,
Grand Chamber, Judgment, 18 October 2006, § 73.
“Where these [conditions] come from is a mystery.” SCHABAS, William. Appeals Chamber
Rules on Presence of Kenyan Leaders During Trial [online]. [cit. 2013-12-12]. Available at:
http://humanrightsdoctorate.blogspot.cz/2013/10/appeals-chamber-rules-on-presence-of.
html
According to the Prosecutor: “Whatever “discretion” a Trial Chamber may have, it does not
permit it to discard controlling statutory requirements, or to substitute its own policy preferences for those of the States Parties. The Majority […] is bound to apply the law as it stands.
The Decision fails to do this, and is incorrect as a result.” ICC, The Prosecutor v. Uhuru
Kenyatta. ICC-01/09-02/11-863, Decision on the Prosecution’s motion for reconsideration
of the decision excusing Mr Kenyatta from continuous presence at trial, TCH V(B), 26
November 2013, § 81.
Such approach would be in line with practice of ad hoc tribunals, which ruled in favor of
precedential character of appellate decisions. Compare ICTY, The Prosecutor v. Aleksovski.
IT-95-14/1-A, ACH, Judgment, 24 March 2000, §§ 92-115.
Ext/Assembly/AU/Dec.1, Decision on Africa’s Relationship with the International Criminal
Court (ICC), 12 October 2013. Decision provides that “no charges shall be commenced
or continued before any International Court or Tribunal against any serving AU Head of
State or Government” or more specifically that “the trials of President Uhuru Kenyatta and
Deputy President William Samoei Ruto, who are the current serving leaders of the Republic of Kenya, should be suspended until they complete their terms of office.” Despite legal
irrelevance, these statements have explosive political significance. For relation between
the ICC and the AU, compare footnote sub 24. Compare AYELLE DERSO, Solomon. The
AU’s Extraordinary Summit decisions on Africa-ICC Relationship. In: EJIL: Talk! [online].
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of the UN Security Council requesting that the ICC defer the investigation and
prosecution against President Kenyatta and Deputy President Ruto for a period
of 12 months, in accordance with Article 16 of the Rome Statute.75 This draft was
not adopted after all, there were only seven votes in favor (e.g. China a Russia)
and eight abstentions (e.g. the United Kingdom, France, and the United States).76
In atmosphere of these events, the Assembly of States Parties adopted (by consensus) amendments to the Rules of Procedure and Evidence (hereafter “RPE”)
dealing especially with question of presence of an accused at trial.77
These amendments have obvious political importance (in its preamble part,
the amendments recall the need to conduct a structured dialogue between State
Parties and the Court). In the light of growing aversion from the AU and unsuccessful Kenyan initiative to defer both cases by the UN Security Council decision, the Assembly of States Parties, and broadly speaking the ICC itself, showed
at least a good will in relation to Kenya. Basically, the amendments explicitly
say that accused may be excused from his/her presence at the trial. This is an
extremely important conclusion with respect to fulfilment of public duties by
Kenyan President and Deputy President.78 At the same time, the amendment to
the RPE is a source of law, furthermore primary source of law applicable within
the system envisaged by Article 21 of the ICC Statute.79
The rules concerning the presence of an accused at trial encompass the presence through the use of video technology (Rule 134bis), excusal from presence
at trial (Rule 134ter), and excusal from presence at trial due to extraordinary
public duties (Rule 134quater). Excusal from presence at trial follows the scenario envisaged in the judgment of the Appeals Chamber from November 2013.
Excusal is defined as exceptional ultima ratio measure adopted by the Trial
Chamber on basis of explicit request of accused, under the condition that rights
of an accused are fully ensured during his or her absence. Requests are considered on case-by-case basis. Amendments to the RPE entered into force in compliance with Article 51(2) of the ICC Statute. Even if the RPE are now part of the
ICC’s primary law, it is not clear, whether they comply with the requirement that
all RPE amendment must be consistent with the ICC Statute.
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2013-10-28. [cit. 2013-12-12]. Available at: http://www.ejiltalk.org/the-aus-extraordinarysummit-decisions-on-africa-icc-relationship/
S/PV.7060, Peace and Security in Africa, 15 November 2013. For text of draft resolution
compare S/2013/660.
S/PV.7060, p. 2.
Res. ICC-ASP/12/Res.7, 12th plenary meeting, 27 November 2013. It is remarkable that the
amendment was adopted only one day after issuance of the decision on presence of Mr.
Kenyatta at the trial.
RPE Rule 134quater
BITTI, Gilbert. Article 21 of the Statute of the International Criminal Court and the
treatment of sources of law in the jurisprudence of the ICC. In: STAHN, Carsten,
SLUITER, Göran. The Emerging Practice of the International Criminal Court. Leiden:
Martinus Nijhoff, 2009, p. 285-304.
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Conclusion
Analyzed decisions of the ICC rendered in 2013 are far from being clear and
unproblematic. The author of present article presented disagreement with the
Court’s approach towards prosecution of current Sudanese President Al-Bashir.
Author concluded that the ICC lacks jurisdiction in this case and is therefore
precluded to request Al-Bashir arrest and surrender both in relation to State
Parties and non-State Parties to the ICC Statute. Next, the ICC was criticized
for maintaining the legal limbo concerning detention of the witnesses from the
DRC. The other objection pointed to inconsistency of decisions rendered by the
same chamber (composed of the same judges) in the same question (relevance
of lack of legal representation of an accused in the assessment of the complementarity under Article 17 of the ICC Statute). The ICC (or at least its particular
chambers) should put emphasis on consistency of its decision making practice
- principles of legal certainty and legitimate expectations require that the same
questions should be decided identically and accordingly, any departure should
be persuasively reasoned. Finally, with respect to procedural aspect (presence
of an accused at trial), the question was implicated, how far should the judicial
creativity and expansive interpretation of the ICC Statute be extended.
All analyzed questions (possibly with exception of witness proofing) have
posed considerable challenge for the ICC and the Court may be rightfully criticized for approach it has taken in its decisions. Nevertheless, as these questions
represent only fragment of current ICC’s case-law - this articles naturally did not
endeavor to assess ICC’s activity in a broader perspective, any possible opinions
condemning the ICC as such would be definitively wrong, precipitated and premature. Accordingly, the ICC still has a right to protection, even if it has already
come of age.
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1. Introduction
Conscientious objection is a classic matter in studies on freedom of conscience and religion, and conscientious objection to military service has been
the case that has received the biggest attention. Many studies have been devoted
to the issue, both on the legal and political philosophy field and on the positive
law field.
Conscientious objection to military service has a long tradition in the context of the Council of Europe and its member states. The first European country
to recognise it was the United Kingdom (1916), followed by Denmark (1917),
Sweden (1920), the Netherlands (1920-1923), Norway (1922), Finland (1931),
Germany (1949), France (1963), Luxembourg (1963), Belgium (1964), Italy
(1972), Austria (1974), Portugal (1976), and Spain (1978). Other countries came
after, such as Poland (1988), the Czech Republic (1989), Hungary (1989), Croatia
(1990), Estonia (1991), Moldova (1991), Slovenia (1991), Cyprus (1992), the old
Federal Republic of Yugoslavia (1992, divided in Serbia and Montenegro, which
1
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ratified the law in 2006), Ukraine (1992), Latvia (1993), Slovakia (1995), Switzerland (1995), Bosnia and Herzegovina (1996), Romania (1996), Georgia (1997),
Greece (1997), and Bulgaria (1998). Macedonia, another of the states arising
from the division of Yugoslavia, allowed in 1992 unarmed military service, and
in 2001 introduced the right to the civil service as a substitute for military service. Russia constitutionally recognised conscientious objection in 1993, implementing it in 2004. Albania constitutionally recognised it in 1998, implementing it in 2003. Azerbaijan constitutionally recognised the right to conscientious
objection in 1995, without having it implemented yet. Turkey does not recognise
conscientious objection.
In the majority of states where conscientious objection to military service
was or is recognised and fully applied, the status of conscientious objector can be
claimed not only on religious basis, but also on the basis of a relatively wide range
of personal beliefs of a philosophical nature. The only exceptions are Romania
and Ukraine, where the right to claim the status of conscientious objector is limited to religious grounds. When conscientious objector status is granted to someone, he has to perform an alternative service of civil or social nature. Some states,
such as Finland, even allow certain categories of people to be exempted not only
from military service but also from this alternative service2.
After many years of scholarly work on the subject it seemed that there was little to say about conscientious objection. However, a 2011 decision of the Grand
Chamber of the European Court on Human Rights caused an important change
in the Strasbourg’s case-law. Striking down the precedents forged by the Commission, and revoking the first instance’s decision in the case, the Grand Chamber declared that conscientious objection to military service must be considered
implicit in article 9 of the European Convention on Human Rights about freedom of thought, conscience and religion.
Our main aim here is to present this legal mechanism in relation to the
Council of Europe’s institutions (parts 3 and 4). However, it seems necessary to
start by defining conscientious objection in a more accurate way (part 2). Finally,
we will present some general conclusions (part 5).
2. Definition of conscientious objection
Since it is not the purpose of this study to establish a detailed definition of the
concept, we shall confine ourselves to some general ideas about the conceptual
2

On conscientious objection, in particular to military service, in the Council of Europe
member states see M. STOLWIJK, The Right to Conscientious Objection in Europe: A Review
of the Current Situation, 2005, Quaker Council for European Affairs, Brussels; EUROPEAN BUREAU FOR CONSCIENTIOUS OBJECTION: The right to conscientious objection
in the Council of Europe Member states, Report to the Council of Europe, 2011, Brussels.
EUROPEAN BUREAU FOR CONSCIENTIOUS OBJECTION, Report to the committee on
civil liberties, justice and home affairs of the European Parliament, 2012, Brussels.
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problems posed by conscientious objection. For a deeper discussion, please refer
to the specialized bibliography3.
Conscientious objection can be defined as an exception to the performance
of a legal duty granted on grounds of conscience, which may be religious or nonreligious. The main element which would allow to distinguish conscientious
objection from other similar concepts is that the former is authorized by a legal
provision4. In other words, in the case of conscientious objection, the law itself
enables the exception for reasons of conscience. The legal norm that establishes
the exception can be an explicit text, or a jurisprudential or administrative interpretation from a generic constitutional text.
Thus, conscientious objection can be differentiated from civil disobedience.
The latter consists of one or more acts of disobedience to a law which is considered unfair, without a legal authorization to disobey. Civil disobedience is never
legally justified. By definition, civil disobedience involves a breach of the law on
grounds that the law itself does not admit as valid (if it had admitted them, the
rule would have been different and there would have been no need for disobedience).
Of course, the ethical justification of disobedience is a different issue. From
an ethical perspective, civil disobedience may or may not be justified according to the circumstances of the case and the goods at stake. Civil disobedience
has a long tradition in political thought. Thinkers and activists such as Henry
David Thoreau, Mohamed Gandhi and Martin Luther King5 provided examples
of the theoretical justification and practical implementation of the doctrine of
civil disobedience.

3

4
5

Many studies have been devoted to the subject, in particular in relation to the different
national systems of freedom of conscience and religion. See, for example, D. LAYCOCK,
“The religious exemption debate”, in Rutgers Journal of Law and Religion, 2009, 11, pp. 140176; M. NUSSBAUM, Liberty of Conscience. In defense of America’s Traditions of Religious
Equality, 2009, Basic Books, New York; C. TAYLOR and J. MACLURE, Laïcité et liberté de
conscience, 2010, La Découverte, París; G. PECES-BARBA (dir.), Ley y conciencia. Moral
legalizada y moral crítica en al aplicación del derecho, 1993, Universidad Carlos III, Madrid;
F. ARLETTAZ, “Libertad religiosa y objeción de conciencia en el derecho constitucional
argentino”, in Estudios Constitucionales, 1-2012, pp. 339-372. For a broader approach, see
A. SCHINKEL, Conscience and Conscientious Objections, 2007, Vrije Universiteit, Amsterdam. For an international law approach see H. TAKEMURA, International Human Right
to Conscientious Objection to Military Service and Individual Duty to Disobey Manifestly
Illegal Orders, 2009, Springer, Berlin.
G. PECES-BARBA (dir.), op. cit., pp. 12-14. See also, G. PECES-BARBA, “Desobediencia
civil y objeción de conciencia”, in Anuario de Derechos Humanos, 1988-1989, 5, pp. 159176.
H. D. THOREAU, On the duty of civil disobedience, 1986 [1849], Collier Books, New York;
M. GANDHI, Non-violent resistance, 1961 [1951], Schocken Books, New York; M. L.
KING, Strenght to love, 1975 [1963], Collins, London.
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Motivation brings up another difference between conscientious objection
and civil disobedience. In the case of civil disobedience, the norm is considered
as universally unfair, and one disobeys in the hope that others will also do it and
so the standard will be modified. This, however, does not necessarily happen in
conscientious objection cases: the objector may not have a universal aspiration
to change the standard, and may only request it not to be applied in his case
because of his particular motives of conscience.
Conscientious objection is exercised precisely for reasons of conscience. Civil disobedience, on the other hand, is based on political motives or, more specifically, is based on ethical (or even religious) reasons presented as political ones.
Ethical or religious grounds are exposed as generally valid, so that they would be
not only sufficient to justify a single exception to a standard, but even to change
the content of that standard in general.
John Rawls has pointed out this feature of conscientious objection, even if he
does not consider the element of the legal authorization, which we take as the
basis of our distinction, as a part of the concept.
“Conscientious refusal is noncompliance with a more or less direct legal
injunction or administrative order. It is refusal since an order is addressed to us
and, given the nature of the situation, whether we accede to it is known to the
authorities. […] One’s action is assumed to be known to the authorities, however much one might wish, in some cases, to conceal it. Where it can be covert,
one might speak of conscientious evasion rather than conscientious refusal. […]
There are several contrasts between conscientious refusal (or evasion) and civil
disobedience. […] Conscientious refusal is not necessarily based on political
principles; it may be founded on religious or other principles at variance with the
constitutional order. Civil disobedience is an appeal to a commonly shared conception of justice, whereas conscientious refusal may have other grounds. […]
Conscientious refusal may, however, be grounded on political principles. One
may decline to go along with a law thinking that it is so unjust that complying
with it is simply out of the question. This would be the case if, say, the law were
to enjoin our being the agent of enslaving another, or to require us to submit to a
similar fate. These are patent violations of recognized political principles”6.
Civil disobedience usually implies disobeying a rule which is considered
unfair to obtain its modification. Acting in civil disobedience publicly entails
a declaration that one considers that specific legal provision generally unfair,
and that there are therefore sufficient reasons not to obey it. On the other hand,
exercising a conscientious objection does not have this general intention. One
only asks to be exempted from a particular rule, and not this the rule be changed
in general.
6

J. RAWLS, A Theory of Justice, 1999 [1971], Harvard University Press, Harvard.
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We have said above that conscientious objection implies an exception for
reasons of conscience. This claim, however, must be deeply scrutinised. When
the grounds and consequences of conscientious objection are clearly provided
by law (for example, in the case of conscientious objection to perform military
service the law generally establishes a substitute civil service) the case is similar
to the granting of a legal option (a choice between military service and substitute
civil service). Even if from a legal point of view it may not be exact to call this a
legal option but rather a legal exception, it is nevertheless quite accurate from a
realistic perspective to say that there is a choice between two equally legitimate
possibilities.
We must clarify that our distinction between conscientious objection and
civil disobedience is an ideal one, and that there may be some cases of hybrid
character. This would be the case of a legal disobedience on grounds of conscience, without a legal authorization and without having the intention that
one’s conduct will contribute to a change in the legal system in general. One can
think of the classic case of the Jehovah’s witnesses that, without an express legal
authorization, refused to perform military service and accepted the penalty for
it. We could call this case disobedience for conscientious reasons, which is neither
a conscientious objection nor a civil disobedience case.
One of the most important problems related to conscientious objection is
what the basis for granting those exemptions should be. Many ways are possible here: to grant them on religious grounds only; on both religious and nonreligious grounds; and on non-religious grounds exclusively. The first possibility
is maybe the most classic way to proceed. It is the one adopted, at least formally, by the United States Constitution and its interpretative case-law. According to the first amendment, Congress cannot limit the freedom of religion. So
religion is given particular consideration in American Constitutional Law, and
the Supreme Court has developed the idea that religious convictions merit to be
accommodated if they collide with general and apparently neutral regulations.
Martha Nussbaum has defended this kind of accommodation of religious
convictions. According to her, “although accommodation seems in some cases
to pose a problem of fairness, considerations of both fairness and liberty strongly
support the practice of granting accommodations, in at least some cases. When
Christians may observe the day of rest that their religion requires, without loss
of job or unemployment benefits, but those who observe a different day of rest
may not, there is a burden on the liberty of these minorities to practice their
religion”7.
7

M. NUSSBAUM, op. cit., p. 118. Bedi argues that the only way to grant an exemption on
religious grounds is to consider that religion is a primordial commitment of the individual
that have not been freely chosen. See S. BEDI, “Debate: What is so Special about Religion?
The Dilemma of the Religious Exemption”, in The Journal of Political Philosophy, 2007,
15-2, pp. 235–249
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This approach has been strongly criticised, since it may disfavour non-religious commitments that can be as strong and respectable as religious ones (for
example those of non-religious pacifists that refuse conscription). To overcome
this obstacle, Nussbaum has suggested that, as religion concerns what one might
call the ultimate questions of life, we should extend the concept of religion to all
the activities that deal with such questions, even if they are not usually qualified
as religions8. Many scholars consider this to be a wrong way to grant exemptions.
For them, religion is not special, and so it should not be granted a special status9.
Another way to proceed, and the most usual one in fact, is to grant exemptions on grounds of conscience, either religious or non-religious. This option
has the intrinsic problem that it relies on an internal psychological state that can
refer to anything a person cares about. Religious convictions, on the contrary
are much easily identified as they have a collective dimension and a historical
foundation10.
A few scholars, like Yosse Neushatan, have developed yet another way to proceed, even if this is a rather unusual position. For them, the state should almost
always express an attitude of intolerance towards intolerant conscientious objectors. This could be done in various ways. The authorities may grant them an
exemption but condemn their values or behaviour. The authorities may also
grant them an exemption and, at the same time, deny them any governmental
support or subsidy. In appropriate cases, the authorities may also refuse to grant
an exemption. This anti-religious approach is based on the idea that unjustified
intolerance should not be tolerated, and that there is an empirical and theoretical link between religion and intolerance11. The anti-religious approach has been
M. NUSSBAUM, op. cit., pp. 168-170.
F.M. GEDICKS, “An Unfirm Foundation: The Regrettable Indefensibility of Religious
Exemptions”, University of Arkansas at Little Rock Law Journal, 1998, 20, p. 562; W.P. MARSHALL, “The Case Against the Constitutionally Compelled Free Exercise Exemption”,
Case Western Reserve Law Review, 1990, 40, pp. 383-384; K. GREENAWALT, Conflicts of
Law and Morality, 1989, p. 324.
10 A. KOPPELMAN, “Conscience, volitional necessity, and religious exemptions”, in Legal
Theory, 2009, 15, pp. 215-244.
11 Y. NEUSHATAN, “Religious conscientious exemptions”, in Law and Philosophy, 2011,
30, pp. 164-165. Nehushtan distinguishes two options. According to the narrow thesis,
if claims for religious-conscientious exemptions are based directly on intolerant values,
beliefs and conscience, or on values that utterly undermine the rationales for tolerance,
the state has a strong, normally prevailing reason not to grant the exemption. According to the broad thesis, the state has a good reason, although not necessarily a prevailing
one, not to grant religious conscientious exemptions, even in cases where the claims to be
granted exemptions are not based directly on intolerant values, beliefs or conscience. The
state may have such a reason because of the special links between certain religions and
intolerance. The stronger the link regarding a certain religion, the stronger is the reason
not to grant religious conscientious exemptions to its adherents. The broad thesis assumes
that the tolerant-liberal state has a right both to strengthen its liberal, secular nature and
to discourage its citizens from choosing a religious way of life. Nehushtan admits that he
8
9
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strongly criticised from an equal respect point of view. Martha Nussbaum, for
example, has said that this kind of anti-religionism is not compatible with a thoroughgoing commitment to equal respect12.
In the following two sections we will address conscientious objection in relation to the Council of Europe institutions. One main point to be considered, in
the context of human rights theory, is whether or not conscientious objections
can be understood as implicit in general clauses about freedom of conscience
and religion. Should this question be positively answered, judges could decide
that individuals can be exempted from complying with legal duties without a
particular legal authorization. A general provision, for example a constitutional
clause granting religious freedom, could be considered sufficient. On the other
hand, if the question was negatively answered, the exemptions could be granted
only in the case that a legal authorization provided so. As we will see, this point
is of particular importance in the analysis of European case-law.
3. Conscientious objection in the Council of Europe: the documents of
the Parliamentary Assembly and the Committee of Ministers of the Council
of Europe
Many institutions of the Council of Europe have mentioned the right to conscientious objection in their documents. In this part we will present a chronological overview of the Recommendations of the Committee of Ministers, as well
as the Resolutions and Recommendations of the Parliamentary Assembly.
The Committee of Ministers is the Council of Europe’s decision-making
body. According to article 15.b of the Statute of the Council of Europe, the Committee can make recommendations to member states about matters on which it
has agreed a common policy. These recommendations, however, are not binding
on member states13. On the other hand, the Parliamentary Assembly is composed of national representatives elected by national Parliaments among their
members. Its recommendations contain proposals addressed to the Committee
of Ministers, the implementation of which is within the competence of governments; its resolutions embody decisions by the Assembly on questions which it
is empowered to put into effect, or mere expressions of view as the ones cited
below.

tends to favour the broad rather than the narrow thesis.
12 M. NUSSBAUM, “Liberty of Conscience: The Attack on Equal Respect”, in Journal of
Human Development, 2007, 8, p. 355.
13 On the legal status of recommendations see G. PUPPINCK, Status of the recommendations of the Committee of Ministers in the legal field of the Council of Europe, document
prepared for the European Centre for Law and Justice, 2012, http://eclj.org/PDF/status-ofthe-recommendations-of-the-committee-of-ministers-in-the-legal-field-of-the-councilof-europe%E2%80%93synthesis-english.pdf.
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The first document to be mentioned is Resolution 337 (1967) of the Parliamentary Assembly of the Council of Europe. It established the principle that
states should grant conscientious objector status to those persons who refused to
perform military service both on religious and philosophical grounds:
“Persons liable to conscription for military service who, for reasons of conscience or profound conviction arising from religious, ethical, moral, humanitarian, philosophical or similar motives, refuse to perform armed service shall enjoy
a personal right to be released from the obligation to perform such service”14.
Moreover, the Resolution declared that the right was implicit in article 9 of
the European Convention15. This declaration was of great importance, because
if the right to conscientious objection (at least for military service) was indeed
implicit in article 9, the European Court or the European Commission of Human
Rights could find a violation of European standards in the practices of those
states that do not protect that right. As we will see, neither the European Court
nor the European Commission shared the Parliamentary Assembly opinion.
These basic principles were followed, in the same Resolution, by procedural
rules: the obligation of the state to inform persons liable for military service about
the right they can exercise; the impartiality of authorities that must decide about
conscientious objection and the control of administrative decisions by other
administrative bodies as well as judicial ones; the suspensive effect of objections
and judicial appeals; the right of the applicants to be granted a hearing16.
14 Resolution of the Parliamentary Assembly 337 (1967) on the right of conscientious objection, point A.1.
15 Resolution of the Parliamentary Assembly 337 (1967) on the right of conscientious objection, point A.2: “This right shall be regarded as deriving logically from the fundamental
rights of the individual in democratic Rule of Law states which are guaranteed in Article 9
of the European Convention on Human Rights”.
16 Resolution of the Parliamentary Assembly 337 (1967) on the right of conscientious objection, point B: “1. Persons liable for military service should be informed, when notified of
their call-up or prospective call-up, of the rights they are entitled to exercise.
“2. Where the decision regarding the recognition of the right of conscientious objection is
taken in the first instance by an administrative authority, the decision-taking body shall be
entirely separate from the military authorities and its composition shall guarantee maximum independence and impartiality.
“3. Where the decision regarding the recognition of the right of conscientious objection
is taken in the first instance by an administrative authority, its decision shall be subject to
control by at least one other administrative body, composed likewise in the manner prescribed above, and subsequently to the control of at least one independent judicial body.
“4. The legislative authorities should investigate how the exercise of the right claimed can
be made more effective by ensuring that objections and judicial appeals have the effect of
suspending the armed service call-up order until the decision regarding the claim has been
rendered.
“5. Applicants should be granted a hearing and should also be entitled to be represented
and to call relevant witnesses”.
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Finally, the Parliamentary Assembly established some rules on the alternative
service. According to these rules, the alternative service must be at least as long as
the military service, both must have the same social and financial conditions and
conscientious objectors must be employed in works of national importance17.
Later on, through its Recommendation 478 (1967), the Parliamentary
Assembly asked the Committee of Ministers to invite member states to adapt
their legislations to these principles, and instructed the Committee of Experts on
Human Rights to formulate proposals to give effect to the principles laid down
by the Assembly. The Parliamentary Assembly reiterated its position in its Recommendation 816 (1977) which asked the Committee of Ministers to urge the
governments of member states, in so far as they had not already done so, to bring
their legislation into line with the principles adopted by the Assembly, and to
introduce the right of conscientious objection to military service into the European Convention on Human Rights18.
Following the Parliamentary Assembly recommendations, the Committee
of Ministers adopted in 1987 Recommendation R(87)8, encouraging member
states to recognise the right to conscientious objection to military service and
inviting the governments which had not yet done so to bring their national law
and practice into line with the following basic principle:
“Anyone liable to conscription for military service who, for compelling reasons of conscience, refuses to be involved in the use of arms, shall have the right
to be released from the obligation to perform such service [...] Such person may
be liable to perform alternative service”19.
The principle was followed by some procedural rules for the examination
of the application for conscientious objection20; and by some principles on the
17 Resolution of the Parliamentary Assembly 337 (1967) on the right of conscientious objection, point C: “1. The period to be served in alternative work shall be at least as long as the
period of normal military service.
“2. The social and financial equality of recognised conscientious objectors and ordinary
conscripts shall be guaranteed.
“3. The Governments concerned shall ensure that conscientious objectors are employed
in social work or other work of national importance - having regard also to the manifold
needs of the developing countries”.
18 Recommendation of the Parliamentary Assembly 478 (1967) on the right of conscientious
objection and Recommendation of the Parliamentary Assembly 816 (1977) on the right of
conscientious objection to military service. The second Recommendation was accompanied by an annex on the Principles relating to the right of conscientious objection to military service, which reproduced the content of Resolution of the Parliamentary Assembly
337 (1967).
19 Recommendation of the Committee of Ministers R(87)8 regarding conscientious objection to military service, point 1.
20 Recommendation of the Committee of Ministers R(87)8 regarding conscientious objection to military service: “2. States may lay down a suitable procedure for the examination
of applications for conscientious objector status or accept a declaration giving reasons by
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alternative service21, very similar to those that had been set in the Parliamentary
Assembly Resolution quoted above. Some states, however, reserved the right not
to comply with the Recommendation, according to the rules of the Committee
of Ministers22. One state declared that the Recommendation fell short of the Parliamentary Assembly Recommendation, and was therefore deficient23. Indeed, as
it has been pointed out24, the Committee of Ministers Recommendation avoided the identification of conscientious objections as a derivation of freedom of
thought, conscience and religion.
In June 1993, the Committee on Legal Affairs and Human Rights submitted a
draft recommendation on the right of conscientious objection to military service
to the Parliamentary Assembly, but this and the accompanying report were sent
back for further discussion and redrafting25. More recently, in its Recommendation 1518 (2001), the Parliamentary Assembly recalled that the exercise of the

21

22
23
24
25

the person concerned;
“3. With a view to the effective application of the principles and rules of this recommendation, persons liable to conscription shall be informed in advance of their rights. For this
purpose, the state shall provide them with all relevant information directly or allow private
organisations concerned to furnish that information;
“4. Applications for conscientious objector status shall be made in ways and within timelimits to be determined having due regard to the requirement that the procedure for the
examination of an application should, as a rule, be completed before the individual concerned is actually enlisted in the forces;
“5. The examination of applications shall include all the necessary guarantees for a fair
procedure;
“6. An applicant shall have the right to appeal against the decision at first instance;
“7. The appeal authority shall be separate from the military administration and composed
so as to ensure its independence;
“8. The law may also provide for the possibility of applying for and obtaining conscientious
objector status in cases where the requisite conditions for conscientious objection appears
during military service or periods of military training after initial service”.
Recommendation of the Committee of Ministers R(87)8 regarding conscientious objection to military service: “9. Alternative service, if any, shall be in principle civilian and in
the public interest. Nevertheless, in addition to civilian service, the state may also provide
for unarmed military service, assigning to it only those conscientious objectors whose
objections are restricted to the personal use of arms;
“10. Alternative service shall not be of a punitive nature. Its duration shall, in comparison
to that of military service, remain within reasonable limits;
“11. Conscientious objectors performing alternative service shall not have less social and
financial rights than persons performing military service. Legislative provisions or regulations which relate to the taking into account of military service for employment, career or
pension purposes shall apply to alternative service”.
Greece reserved the right to comply or not with the text. Cyprus reserved the right to comply or not with point 9. Switzerland and Turkey recorded their abstention and declared that
they would be unable to comply.
Italy.
H. TAKEMURA, cit., pp. 90-91.
Doc. 6752, report of the Committee on Legal Affairs and Human Rights (Rapporteur: Mr
Rodotà).
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right of conscientious objection to military service had been an ongoing concern
of the Council of Europe for over thirty years. It further added that the right
to conscientious objection was a “fundamental aspect of the right to freedom
of thought, conscience and religion” enshrined in the Universal Declaration of
Human Rights and in the European Convention on Human Rights. It recognised that even if all but five countries of the Council had introduced the right
to conscientious objection in their constitutions or legislation, the position of
conscientious objectors still differed considerably from one country to another,
and differences in the law resulted in varying levels of protection. The Parliamentary Assembly consequently recommended the Committee of Ministers to invite
those member states that had not yet done so to introduce into their legislation
the right to be registered as a conscientious objector at any time, even for permanent members of the armed forces; as well as the right for all conscripts to receive
information on conscientious objector status and the means of obtaining it and
the right to perform a genuine alternative service of a clearly civilian nature,
which should be neither deterrent nor punitive in character26.
The Assembly also reiterated its recommendation to the Committee of Ministers to “incorporate the right of conscientious objection to military service into
the European Convention on Human Rights by means of an additional protocol
amending Articles 4.3.b and 9”27.
The report of the Committee of Legal Affairs and Human Rights preceding that Recommendation had stated that the right of conscientious objection
was thus moving towards full acceptance in Europe. It was being strengthened
in both quantitative and qualitative terms. In quantitative terms, many European states had accepted it, although three South-Eastern European countries
(Turkey, Albania and the Former Yugoslav Republic of Macedonia) and two
Caucasian countries (Armenia and Azerbaijan) had not. Most states which had
recognised this right had also introduced alternative civilian service to replace
military service (although Cyprus and Russia had no laws setting up genuine
alternative service). In qualitative terms, many existing laws had been improved
with regard to the examination of applications by objectors, the length and conditions of civilian service, and objectors’ rights. According to the Committee,
these developments had to be considered consistent with the new requirements
of international law28.
In 2006 the Parliamentary Assembly adopted Recommendation 1742 (2006)
concerning human rights of members of the armed forces. In this Recommenda26 Recommendation of the European Parliament 1518 (2001) on the exercise of the right of
conscientious objection to military service in Council of Europe member states, point 5.
27 Recommendation of the European Parliament 1518 (2001) on the exercise of the right of
conscientious objection to military service in Council of Europe member states, point 6.
28 Doc. 8809 revised, report of the Committee on Legal Affairs and Human Rights (Rapporteur: Mr Marty).
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tion the Assembly recalled that the right of conscientious objection is an essential component of the right to freedom of thought, conscience and religion. It
called upon the member states to introduce into their legislation the right to be
registered as a conscientious objector at any time (before, during or after military
service) and the right of career servicemen to be granted such status. It once
again recommended the Committee of Ministers to reconsider its proposal to
introduce the right to conscientious objection to military service into the European Convention on Human Rights by means of an additional protocol amending Articles 4.3.b and 929.
In 2010 the Committee of Ministers passed Recommendation CM/
Rec(2010)4, which recalled that members of military forces had the right to freedom of thought, conscience and religion, and recommended the member states
to ensure that any limitations on the right to freedom of thought, conscience
and religion of members of the armed forces comply with the requirements of
Article 9.2 of the Convention. In consequence, conscripts should have the right
to be granted conscientious objector status, and professional members of the
armed forces should be able to leave the armed forces for reasons of conscience.
Requests by members of the armed forces to leave the armed forces for reasons
of conscience should be examined within a reasonable time, and if they were
denied they should be examined by an independent and impartial body. Members of the armed forces having legally left the armed forces for reasons of conscience should not be subject to discrimination or to any criminal prosecution.
All members of the armed forces should be informed of these rights30.
In the explanatory Memorandum of this Recommendation, the Steering
Committee for Human Rights avowed that the right to conscientious objection
had not yet been recognised by the Court as being covered by Article 9 of the
Convention. However, it declared that the current trend in international fora
was to consider it part and parcel of the freedom of conscience and religion.
The Steering Committee reminded that the right to conscientious objection for
conscripts had been recognised by the great majority of member states. Indeed,
most countries had passed laws setting up procedures for the processing of applications for exemption from military service, and generally providing for the performance of alternative service by those who were exempt.
Even though military service has been the domain to which more attention
has been paid, the Council of Europe has also considered conscientious objection in other fields. Indeed, in 2010 the Parliamentary Assembly passed Resolu-

29 Recommendation of the Parliamentary Assembly 1742 (2006) on Human Rights of members of the armed forces, especially points 8, 9.7 and 11.1.
30 Recommendation of the Committee of Ministers CM/Rec(2010)4 on Human Rights of
members of the armed forces, especially points 41 to 46.

© Palacký University Olomouc, Czech Republic, 2013. ISSN 1213-8770

38

ICLR, 2013, Vol. 13, No. 2.
tion 1763 (2010) on the right to conscientious objection in lawful medical care31.
According to this resolution:
“No person, hospital or institution shall be coerced, held liable or discriminated against in any manner because of a refusal to perform, accommodate,
assist or submit to an abortion, the performance of a human miscarriage, or
euthanasia or any act which could cause the death of a human foetus or embryo,
for any reason”32.
Consequently, the Parliamentary Assembly invited the member states to
“develop comprehensive and clear regulations that define and regulate conscientious objection with regard to health and medical services, which:
1.
2.
3.
4.

Guarantee the right to conscientious objection in relation to participation in the procedure in question;
Ensure that patients are informed of any objection in a timely manner
and referred to another healthcare provider;
Ensure that patients receive appropriate treatment, in particular in cases
of emergency”33.
Conscientious objection in the Council of Europe: the European Commission on Human Rights and the European Court of Human Rights

On this section we will focus on two different aspects of our subject, presenting first the former criterion of the European Commission on Human Rights,
which had been tacitly validated by the European Court of Human Rights; and
then the new criterion of the Court34.
31 On conscientious objection in medicine see, generally, M. WICCLAIR, “Conscientious
objection in medicine”, in Bioethics, 2000, 14-3, pp. 205-227. About the particular Resolution see M. CAMPBELL, “Conscientious objection and the Council of Europe: The right
to conscientious objection in lawful medical care”, in Medical Law Review, 2011, 19, pp.
467-475.
32 Resolution 1763 (2010) on the right to conscientious objection in lawful medical care,
point 1. The rest of the Resolution reads as follows:
“2. The Parliamentary Assembly emphasises the need to affirm the right of conscientious
objection together with the responsibility of the state to ensure that patients are able to
access lawful medical care in a timely manner. The Assembly is concerned that the unregulated use of conscientious objection may disproportionately affect women, notably those
having low incomes or living in rural areas.
“3. In the vast majority of Council of Europe member states, the practice of conscientious objection is adequately regulated. There is a comprehensive and clear legal and
policy framework governing the practice of conscientious objection by healthcare providers ensuring that the interests and rights of individuals seeking legal medical services are
respected, protected and fulfilled”.
33 Resolution 1763 (2010) on the right to conscientious objection in lawful medical care,
point 4.
34 About the European case-law on religious freedom see, among many others, F. ARLETTAZ, La jurisprudencia del Tribunal Europeo de Derechos Humanos sobre la libertad
religiosa: un análisis jurídico-político, in Derechos y Libertades, 2012, 27, pp. 209-240. A.
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4.1. The former criterion of the Commission and the Court
The initial position regarding conscientious objection was set up by the now
disappeared European Commission on Human Rights, in a case in which a Jehovah’s Witness had asked to be exempted not only from military service but also
from substitute civil service, alleging a violation of article 9. The claimant interpreted that the authorities had imposed him a service that was contrary to his
conscience, and had punished him for refusing to comply with such a service.
The Commission held, in the first place, that since the performance of the
substitute civil service did not occupy all the useful time of the claimant, there
was no interference with his freedom of religion, because he could continue his
ministerial activities in his spare time:
“In the Commission’s opinion, it also appears from the facts established in
this case […] that the nature of the compulsory service which would have been
imposed upon the applicant would have been such as to leave him sufficient
time to perform his duties towards his religious community. […] Consequently,
in the Commission’s opinion, the service required of the Applicant would not
have implied any interference with his ‘freedom […] to manifest his religion or
belief, in […] teaching’ within the meaning of Article 9, paragraph (l), of the
Convention”35.
Also, and this would be truly relevant in subsequent cases, the Commission
concluded that although article 9 guarantees the right to freedom of conscience
and religion, it is article 4 of the Convention which must be applied in relation to
services that are compulsively demanded in place of military service. Since this
article expressly recognises that a substitute civil service can be imposed, there
is no place to interpret that there is a right protected by article 9 to be exempted
from this service:
“As in this provision it is expressly recognised that civilian service may be
imposed on conscientious objectors as a substitute for military service, it must

CHUECA SANCHO, El derecho humano a la libertad de religión y convicciones en una
Europa intercultural, in VVAA, Teoría de la justicia y derechos fundamentales, 2008, Dikynson, Madrid, pp. 297-318. C. EVANS, Freedom of religion under the European Convention
on Human Rights, 2003, Oxford University Press, Oxford. J. MARTÍNEZ-TORRÓN, Los
límites a la libertad de religión y de creencia en el Convenio Europeo de Derechos Humanos,
in Revista General de Derecho Canónico y Derecho Eclesiástico del Estado, 2003, 2. R. RYSSDAL, Religious Freedom in the case law of the European Court of Human Rights, in J. MARTÍNEZ-TORRÓN, La libertad religiosa y de conciencia ante la justicia constitucional, 1998,
Granada, pp. 87-93. P. TAYLOR, Freedom of religion. UN and European Human Rights law
and practice, 2005, Cambridge University Press, Cambridge.
35 European Commission on Human Rights (hereinafter, Commission): Grandrath v. Germany (12/12/1966), p. 31.
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be concluded that objections of conscience do not, under the Convention, entitle
a person to exemption from such service”36.
This case raised yet another problem. German law allowed the ministers of
certain confessions to be exempted both from military service and from substitute civil service. In particular, German law exempted Catholic and Evangelical
ministers, with the only condition that they were ordered. Ministers of other
religions could also be exempted from both services, but they had to prove the
fulfilment of two requirements: 1) that the activity of religious minister was their
main occupation; 2) that they carried out tasks equivalent to those of the Catholic and Evangelical ministers.
The Commission concluded that German law, either abstractly considered or
considered as applied in this case, was in accordance with the principle of nondiscrimination enshrined in article 14 of the Convention. First because the distinction established by German law could be considered legitimate, since it was
intended to prevent a general evasion of the duty to comply with military service,
granting the double exemption only to those religious ministers whose activity
required it. Second, because in the case the claimant had admitted that before
being summoned to military service, he served in a common employment, so
that he was devoted to religious tasks only in his free time.
In a different case, related to the objection to the military service itself (and
not to all compulsory service, both civil and military), the Commission recognised that article 9 should be interpreted in relation to other articles of the
Convention, in particular article 4.3.b. According to the latter, the concept of
forced labour does not include military service, nor substitute civil service in
those countries that admit such civil service as a substitute of military service. By
adding this last expression, the Convention was making clear that there is not a
legal duty of states to recognise exceptions to the military service for reasons of
conscience, but that it is simply a faculty.
“This provision clearly shows that, by including the words ‘in countries
where they are recognised’ in Art. 4.3.b, a choice is left to the High Contracting
Parties to the Convention whether or not to recognise conscientious objectors
and, if so recognised, to provide some substitute service for them. The Commission, for this reason, finds that art. 9, as qualified by art. 4.3.b of the Convention,
does not impose on a state the obligation to recognise conscientious objectors
and, consequently, not to make special arrangements for the exercise of their
right to freedom of conscience and religion as far as it affects their compulsory
military service”37.
After the two above mentioned cases, the Commission reiterated in many
others that conscientious objection to military service is not implicit in article
36 Commission: Grandrath v. Germany (12/12/1966), p. 32.
37 Commission: G. Z. v. Austria (02/04/1973), decision on inadmissibility, p. 1.
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938. It also noted that in those systems that allow to be exempted from military
service performing a substitute civil service there is no right to be exempted
from the latter on grounds of conscience39.
The main criticism to be potentially addressed to this standpoint is that even
if according to article 4.3.b an individual may be liable for military or civil service, this is not incompatible with the idea that if those services are refused for
conscience reasons they can only be coercively imposed respecting the provisions of article 9.2 about the limits of freedom of conscience and religion. However, had the Commission adopted this point of view it would have probably
accepted that military or civil service are legitimate limitations of the fundamental freedom enshrined in article 940.
The Commission also said that it does not constitute discriminatory treatment that alternative civil service is longer than military service. There is, therefore, no violation of the principle of equality as enshrined in article 14 of the
Convention:
“The Commission considers that, in certain respects, someone who has opted
to do a substitute civilian service is in a comparable position to someone who has
to do military service. To this extent there was a differential treatment in the present case. The Commission has had regard to the reasons given for this differential treatment by the Dutch courts, viz. that substitute civilian service is generally
considered as less arduous and that there was a need to avoid refusal of military
service for that reason. In addition, the Commission notes the courts’ finding
that these criteria also applied to the applicant and that the additional time the
latter had to serve was reasonably proportional to the different nature of the
two different services. In view of the reasons given by the domestic courts, the
Commission is satisfied that the difference in treatment, consisting of the longer
period of substitute civilian service as compared with ordinary military service,
had a legitimate aim and was proportional to the aim sought to be realised”41.
It is not discriminatory either that the pay of those who perform military service is greater than that of those performing civil service, since article 14 applies
only in relation to other rights recognised in the Convention, and the Convention does not recognise a right to be paid for military or civilian services42.
38 Commission: Crespo-Azorín v. Spain (17/05/1990), decision on inadmissibility. Commission: Musy v. Switzerland (08/01/1993), decision on inadmissibility. Commission: Olcina
Portilla v. Spain (14/10/1996), decision on inadmissibility. Commission: Chardonneau v.
France (29/06/1992), decision on inadmissibility.
39 Commission: X v. Germany (05/07/1977), decision on inadmissibility. Commission:
Johansen v. Norway (14/10/1985). Commission: Autio v. Finland (06/12/1991). Commission: A. v. Switzerland (09/05/1984), decision on inadmissibility.
40 M. EVANS, Religious liberty and international law in Europe, 1997, Cambridge University
Press, Cambridge.
41 Commission: G. v. Holland (02/03/1987), decision on inadmissibility, p. 1.
42 Commission: Conscientious objectors v. Denmark (07/03/1977).
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Requests for conscientious objection have also been submitted in other areas.
For example, the Commission faced a claim according to which the obligation to
pay an income tax that was intended in part to the financing of military research
would imply an interference with the freedom of conscience. The applicant was
a member of the Religious Society of Friends (Quakers), one of whose central
tenets is pacifism. He was not willing to pay that proportion of his taxes which
was used to finance military research. The Commission ruled out the feasibility
of conscientious objection in this case, since the tax was established by neutral
legislation at the level of consciousness.
“The obligation to pay taxes is a general one which has no specific conscientious implications in itself. Its neutrality in this sense is also illustrated by the
fact that no tax payer can influence or determine the purpose for which his or
her contributions are applied, once they are collected. Furthermore, the power
of taxation is expressly recognised by the Convention system and is ascribed
to the state by article 1, First Protocol. It follows that article 9 does not confer
on the applicant the right to refuse, on the basis of his convictions, to abide by
legislation, the operation of which is provided for by the Convention, and which
applies neutrally and generally in the public sphere, without impinging on the
freedoms guaranteed by article 9. If the applicant considers the obligation to
contribute through taxation to arms procurement an outrage to his conscience
he may advertise his attitude and thereby try to obtain support for it through the
democratic process”43.
It is interesting to note that, to prevent a possible negative response of the
Commission, the claimant had expressly held that his application was not a case
of conscientious objection.
In other cases, the Commission also rejected the objection of conscience. It
ruled that conscientious objection could not be invocated to be exempted from
the payment of contributions to social security. The Dutch social security system admitted the possibility of invoking conscientious objection in order not to
pay the pension insurance contributions. However, there were two conditions:
1) that the person could demonstrate that, for reasons of conscience, he was
opposed to any form of insurance; 2) that the person paid a plus on the income
tax. Those who chose to object would not receive a pension, but a certain sum of
money under another concept at the time of retirement.
The claimant was a Dutch citizen belonging to a reformed church which held
that, for religious reasons, he had objections to the pension insurance system.
However, he did not comply with the conditions prescribed by law, since he did
not object all insurance system. Furthermore, he was not willing to pay the plus of
the income tax. The Commission rejected the conscientious objection44.
43 Commission: C. v. United Kingdom (15/12/1983), p. 1.
44 Commission: X v. Holland (14/12/1965).
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Until recently there had been no conclusive case-law of the Court in the sense
of denying the objection within the framework of the Convention. The European
Court had incidentally mentioned the objection of conscience in cases in which
the central issue was a different one45. In those cases in which the core of the
issue was linked to conscientious objection, the Court had eluded to discuss the
main problem, and had ruled the case either by application of clauses other than
article 9 of the Convention, or by application of article 9 itself without referring
to whether conscientious objection was or not included therein.
Thus, in the Thlimmenos case a Greek national belonging to the Jehovah’s
Witnesses group had alleged a violation of freedom of conscience and the equality principle in relation to this freedom46. Greek law did not recognise conscientious objection and Mr Thlimmenos had refused to perform military service,
so he had been sentenced for insubordination. Years later, Thlimmenos tried
to register as an accountant in the corresponding professional institution. The
registration was denied because of the existence of a previous criminal conviction. The Court, without going into the question of whether the criminal conviction had been legitimate or illegitimate (that is without deciding if Thlimmenos
would have had or not a right to conscientious objection in the past), considered
that preventing the registration as an accountant to someone who had been sentenced because of his religious convictions (and not for example, because of a
scam or an act of fraud) constituted a violation of article 14 of the Convention
in relation to article 9.
In the Ülke case, relating to a conscientious objector repeatedly condemned,
the Court judged that there had been a violation of article 3 by the existence
of degrading treatment, without considering article 9 on religious freedom47.
Another case about conscientious objection, Stefanov, was struck out of the list
of the Court following a friendly settlement48. Finally, in the Glor case the Court
found a violation of article 14 (prohibition of discrimination) in relation to article 8 (protection of private life) in the fact that some people, exempted from the
military service for health reasons, had to pay an exemption tax. In this case, the
Court did not considered exemptions based on conscientious objection49.
There was a case in which the Court was very close to address the issue of
conscientious objection. The Pichon and Sajous case was based on the demand
of a group of chemists who had refused to sell birth control pills because of their
religious beliefs. The Court ruled that there was no interference with their reli45 European Court of Human Rights (hereinafter, Court): De Jong, Baljet and Van Den
Brink v. Holland (22/05/1984). Court: Van der Sluijs, Zuiderveld and Klappe v. Holland
(22/05/1984). Court: Duinhof and Duijf v. Holland (22/05/1984). Court: Pantoulias v. Greece
(18/01/2007), decision on inadmissibility. Court: Löffelmann v. Austria (12/03/2009).
Court: Lang v. Austria (19/03/2009).
46 Court: Thlimmenos v. Greece (06/04/2000).
47 Court: Ülke v. Turkey (24/01/2006).
48 Court: Stefanov v. Bulgaria (03/05/2001).
49 Court: Glor v. Switzerland (30/04/2009).
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gious convictions, because the chemists could have continued expressing them
outside the scope of their professional activity.
It is important to note that, although this case could have been handled as a
case of conscientious objection, the Court failed even to mention this expression
in its inadmissibility decision. It simply limited to express that, under the French
legislation, chemists are required to provide those products and that a refusal
to do so could equal to an imposition of their beliefs on others. Thus, as in the
opinion of the Court there was no interference with the religious freedom of the
claimants, the demand was manifestly ill-founded.
“It considers that, as long as the sale of contraceptives is legal and occurs on
medical prescription nowhere other than in a pharmacy, the applicants cannot
give precedence to their religious beliefs and impose them on others as justification for their refusal to sell such products, since they can manifest those beliefs
in many ways outside the professional sphere.
“It follows that the applicants’ conviction for refusal to sell did not interfere
with the exercise of the rights guaranteed by article 9 of the Convention and that
the application is manifestly ill-founded within the meaning of article 35.3 of the
Convention” 50.
In some cases relating to abortion, the Court incidentally mentioned conscientious objection. In R.R. and P. and S. it was said that states are obliged to
organise the health services system in such a way as to ensure that an effective
exercise of the freedom of conscience of health professionals in the professional
context does not prevent patients from obtaining access to services to which they
are entitled51. Of course, this does not mean that a right to conscientious objection in such cases exists under the European Convention.
Finally, in a group of cases relating to hunting regulation, the Court stated
that states were under a positive obligation to find solutions capable of accommodating the competing interests in order to reconcile the requirements of individual conscience with the public interest. In Chassagnou52 the Court found that
the compulsory inclusion of landowners in a hunting organization, to which
they transferred the hunting rights over their land, amounted to a violation of
article 1 of Protocol 1 (right to peaceful enjoyment of one’s possessions) taken
50 Court: Pichon and Sajous v. France (02/10/2001). On this case, see A. LAMAČKOVÁ,
“Conscientious Objection in Reproductive Health Care: Analysis of Pichon and Sajous v.
France”, in European Journal of Health Law, 2008, 15-1, pp. 7-43. On conscientious objection of chemists, in particular conscientious objection to expend the morning-after pill,
see R. M. ANDERSON, “Pharmacists and Conscientious Objection”, in Kennedy Institute
of Ethics Journal, 2006, 16- 4, pp. 379–396; A. GONZÁLEZ-VARAS, “La objeción de conciencia del farmacéutico en la jurisprudencia y su regulación legal en España”, in Revista
General de Derecho Canónico y Derecho Eclesiástico del Estado, 2006, 15.
51 Court: R. R. v. Poland (26/05/2011), p. 206. Court: P. and S. v. Poland (30/10/2012), pp.
106-107.
52 Court: Chassagnou and others v. France (29/04/1999), Grand Chamber.
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alone and in conjunction with article 14 (prohibition of discrimination), as well
as article 11 (freedom of association) taken alone and in conjunction with article
14, against those landowners who were opposed to hunting for ethical reasons.
The applicants also complained of an infringement of their freedom of thought
and conscience. The Court, however, considered that it was not necessary to consider the case under article 9. In a similar case, Schneider, the Court found a
violation of articles 1 of Protocol 1 and 11 of the Convention53.
In these cases the Court did not say that there was a right to conscientious
objection. Indeed, states could comply with European standards in many ways
(for example establishing hunting associations on voluntary basis) and not necessarily through the recognition of a conscientious objector status. In a more
recent case (Herrmann) which was decided after the change of the criterion that
we will study below, the Grand Chamber maintained its point of view and found
(against the previous decision of a Chamber) that the obligation to allow hunting on his land amounted to an unjustified interference with the applicant’s right
to the peaceful enjoyment of his property (article 1 of Protocol 1)54. The Court
considered unnecessary to examine separately the complaint under article 9. A
partly dissenting judge, however, affirmed that the case was about conscientious
objection to hunting55.
It is important to indicate, however, that even if the Court did not affirm
that conscientious objection was the only way to comply with human rights
standards, in all the cases a violation of the Convention was found because the
landowners’ convictions had not been respected. Indeed, in a very similar case
the Court decided that there was no violation of the Convention because the
applicant complained only on equality and property basis (article 14 taken in
conjunction with article 1 of Protocol 1) and did not invoke any personal conviction against hunting56.
4.2. The new criterion of the Court
The attitude of the European Court changed radically in the Bayatyan case.
This change dragged decades of precedents of the Commission which had been
implicitly validated, through their silence, by the Court itself. The change was
unexpected. Even if some scholars admitted that European Union legislation on
Human Rights would force a progression in the Council of Europe system, they
considered that it was still too early to be optimistic about the attitude of the
Strasbourg court57.
53 Court: Scheneider v. Luxembourg (10/07/2007).
54 Court: Herrmann v. Germany (26/06/2012), Grand Chamber.
55 Court: Herrmann v. Germany (26/06/2012), Grand Chamber, partly concurring and partly
dissenting opinion of judge Pinto de Albuquerque.
56 Court: Chabauty v. France (04/10/2012).
57 H. TAKEMURA, cit., p. 96.
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The case, decided in 2012, concerned a Jehovah’s Witness convicted for his
refusal to perform military service. The claimant requested review of the existing case-law on the grounds that the Convention is a living instrument. In the
first instance, although the Court admitted that the Convention is an instrument
which must be interpreted in the light of the current living conditions, it denied
that there was place to revise the existing case-law. For the Court, article 4 provides clearly to each contracting party the choice of recognising conscientious
objection or not, and it is not possible to rely on the fact that the majority of the
states have recognised this right to say that the one that has not recognised it has
violated its obligations under the Convention.
“The Court reiterates that the Convention is a living instrument which must
be interpreted in the light of present-day conditions […]. It is legitimate when
deciding whether a certain measure is acceptable under one of its provisions to
take account of the standards prevailing amongst the member states of the Council of Europe […]. The Court does not deny that the majority of member states
of the Council of Europe have indeed adopted laws providing for various forms
of alternative service for conscientious objectors. At the same time, the Court
cannot overlook the provisions contained in article 4.3.b of the Convention […].
In the Court’s opinion, since this article clearly left the choice of recognising
conscientious objectors to each contracting party, the fact that the majority of
the contracting parties have recognised this right cannot be relied upon to hold
a contracting party which has not done so to be in violation of its Convention
obligations. Consequently, as far as this particular issue is concerned, this factor
cannot serve a useful purpose for the evolutive interpretation of the Convention.
In such circumstances, the Court concludes that article 9, read in the light of
Article 4.3.b, does not guarantee a right to refuse military service on conscientious grounds”58.
However, the Grand Chamber reversed the ruling of the first instance and
with it all the precedents of the Commission on the matter59. There were several
arguments. First of all, the Court expressed that the Travaux préparatoires of the
Convention show that the sole aim of article 4.3.b, on which the Commission’s
interpretation was based, was to provide a definition of forced labour. Nevertheless, that article neither recognises nor excludes a right to conscientious objection, and therefore it should not have a limiting effect on the rights recognised in
article 9 about freedom of conscience and religion60.
58 Court: Bayatyan v. Armenia (27/10/2009), first instance, p. 62-63. About this judgment see
M. ALENDA SALINAS, “El Tribunal Europeo de Derechos Humanos ante la objeción de
conciencia al servicio militar: ¿inmovilismo o falta de cobertura legal?”, in Revista General
de Derecho Canónico y Derecho Eclesiástico del Estado, 2010, 22.
59 Court: Bayatyan v. Armenia (07/07/2011), Grand Chamber. About this decision see
P. MUZNY, “Bayatyan v. Armenia: The Grand Chamber renders a grand judgment”, in
Human Rights Law Review, 2012, 12-1, pp. 135-147.
60 See Travaux préparatoires (Article 4), DH(62)10, 23.
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On the other hand, the Court considered that the restrictive interpretation
of article 9 applied by the Commission was a reflection of the prevailing ideas in
the historical moment in which the decisions had been made. However, many
years had passed since the first case had been brought before the Commission.
While it is true that the reasoning of the Commission was then confirmed in
other cases, the Court took into account that the last decision dated back to 1995,
and that since then many changes had occurred both at the domestic level of the
member states of the Council of Europe and at the international level.
The Court insisted that the Convention is a living instrument which must be
interpreted in the light of present conditions and prevailing ideas in democratic
states. In particular, the Court must take into account the changing conditions
in relation to the states and the emerging consensus that exists about certain
standards. The Court noted that at the end of the 1980s and in the 1990s there
had been a trend among European countries, both among those who were part
of the Council of Europe and among those which joined the organization later,
towards the recognition of conscientious objection.
Thus, when the Court was analysing the case, between 2002 and 2003, only
four member states of the Council of Europe in addition to Armenia (which was
the respondent state) did not envisage the possibility of conscientious objection.
Even more: three of those states had recognised the right to conscientious objection in their constitutions, even though they had not passed regulatory laws yet.
This situation was a proof of a consensus among the members of the Council of
Europe on the issue. Furthermore, we must remember that subsequent to the
facts of the case under consideration, two members of the Council of Europe
passed laws implementing the right to conscientious objection in full mode.
Even the respondent state recognised the right to conscientious objection after
the facts of the case.
For all these reasons, the Court concluded that the claim should be considered only under the text of article 9 of the Convention, and not under this text
in conjunction with article 4.3.b. As the applicant who refused military service
was a member of the group of Jehovah’s Witnesses, one could not doubt that
the objection was motivated by his religious beliefs. And given the consensus
between the member states of the Council of Europe regarding conscientious
objection to military service, a state that had not yet recognised it had only a
limited margin of appreciation in this respect. Therefore, to refuse the recognition of conscientious objection the state had to demonstrate that there was a
social imperative that required the limitation of the right recognised in article 9.
However, in the Court’s opinion, the imposition of a penalty to those who
refuse to perform military service for reasons of conscience did not conduct a
proper balance between the interests of individuals and the interests of society.
Therefore it could not be considered as a necessary measure in a democratic
society; even less if one considers that there were alternative solutions, as evi-
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denced by the experience of the vast majority of the member states of the Council of Europe.
As we can see, according to the new jurisprudence of the Strasbourg Court,
conscientious objection can be found implicit in the broader right to freedom of
conscience and religion.
Obviously this does not mean that any exemption to the fulfilment of a legal
duty for reasons of conscience and religion is necessarily protected by article 9 of
the Convention. The jurisprudence of the Court refers to a very specific case: the
classic case of the conscientious objection to military service.
Indeed, in later cases very similar to the Bayatyan case, the Court consolidated the criterion. In Erçep61, Bukharatyan62, Tsaturyan63, Feti Demirtaş64 and
Savda65 the Strasbourg Court addressed the situation of members of the religious
group of Jehovah’s Witnesses who had been convicted for refusing to comply
with military service. In all of them, by application of the recently adopted criterion, it recognised the existence of a violation of religious freedom. The same
violation was found in Tarhan in relation to a non-religious conscientious objector (the applicant was a pacifist opposed to militarism)66.
On the other hand, in the case of other legal duties the situation is much
more dubious. It is likely that the Court is not willing to recognise conscientious
objection in other areas, for which the consensus is much weaker (for example
the medical conscientious objection to the practice of abortion, the conscientious objection of civil servants to marriages between persons of the same sex, or
the case of tax conscientious objection).
In fact, despite this change of the Court on the conscientious objection to
military service, the position is still restrictive in relation to the recognition of
exceptions to general rules on grounds of freedom of conscience. In the Sessa
case, decided after the second judgment of Bayatyan, the court judged that there
was no reason for considering the existence of a restriction on religious freedom
of a Jewish lawyer whom a domestic court had denied the change of the date of
a hearing that coincided with a celebration of his religion. There had been no
interference, said the Court, because the hearing had not prevented the lawyer to
fulfil his religious duties and because the lawyer was able to be replaced in that
hearing by another professional. Moreover, even assuming that there had been
an interference, this would have been justified by the purpose of protection of
the rights of third parties (the right to a reasonable duration of the judicial pro-

61
62
63
64
65
66

Court: Erçep v. Turkey (22/11/2011).
Court: Bukharatyan v. Armenia (10/01/2012).
Court: Tsaturyan v. Armenia (10/01/2012).
Court: Feti Demirtaş v. Turkey (12/01/2012).
Court: Savda v. Turkey (12/06/2012).
Court: Tarhan v. Turkey (17/07/2012).
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cess) and would have been proportionate to the purpose sought67. Moreover, as
we have already said, cases about conscientious opposition to hunting were not
treated as conscientious objection cases.
We should not conclude this section without mentioning that, as regards the
European Social Charter, the European Committee of Social Rights has considered the situation of conscientious objectors to military service under Article 1.2
of the Charter. This article concerns the right of the worker to earn his living in
an occupation freely entered upon. According to the Committee, the length of
any alternative service required by objectors should be reasonable in comparison with the length of ordinary military service. For example, the Committee
has found a length of alternative service which exceeds one-and-a-half times the
length of military service to be excessive68.
5. Conclusions
For more than forty years the organs of the Council of Europe have promoted
the recognition of conscientious objection to military service. Moreover, in the
past decade the Council extended such promotion to other fields, such as the
medical care. The promotion of conscientious objection has entailed many recommendations to the member states to recognise this legal mechanism in their
internal legislation and practice.
Although the Council of Europe emphasised in various documents that conscientious objection should be considered as a derivation of freedom of conscience and religion as enshrined in article 9 of the European Convention on
Human Rights, the European Court was reluctant to grant such recognition. For
a long time the Court followed the Commission’s precedents that considered
conscientious objection to military service not to be mandatory under the Convention. The reason behind was that article 4 expressly admitted that states were
free to recognise or not a substitute civil service. As regards other forms of conscientious objection, the Court was silent.
The 2011 Bayatyan case changed the situation radically. In it the Court established that conscientious objection to military service is implicit in article 9 of
the Convention, which must be interpreted according to the circumstances of
the time of its application. However, up to these days, the Court has not clearly
pronounced about the existence of a right to conscientious objection in fields
others than military service.

67 Court: Sessa v. Italy (03/04/2012).
68 Committee of Social Rights: Quaker Council for European Affairs (QCEA) v. Greece, Collective Complaint 8/2000.
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Abstract: Within the structure of public administration there exist administrative
authorities with a relatively standardized external and internal organizational arrangement but also administrative authorities which, with regard to their specific competences and other aspects, important during the adoption of the establishing Act by the
Parliament, are attributed an exceptional position. In the Czech Republic such case is
represented by the Council for Radio and Television Broadcasting.
The paper focuses on those problematic aspects of the decision-making process of
the Council for Radio and Television Broadcasting that ensue from its organizational
arrangement. A certain specific organizational system of an administrative authority
may become a source of shortcomings and cause that a decision of an administrative
body will fail the judicial review and eventually bring about additional expenses for both
the participating addressees of public administration as well as the public administration itself.
Keywords: administrative authority, administrative body, collegiate body, the Council
for Radio and Television Broadcasting

I. Introduction
Within the structure of public administration there are administrative
authorities with a relatively standardized external and internal organizational
arrangement (e.g. ministries) but also administrative authorities which, with
1
2

The paper was presented at the international Bratislava Legal Forum 2013 taking place at
the Komensky University in Bratislava, Slovak Republic, from 10th October to 11 October
2013.
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Fund and the state budget of the Czech Republic.
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regard to their specific competences and other aspects, important during the
adoption of the establishing Act by the Parliament, are attributed an exceptional,
hardly comparable, position. In the Czech Republic, such case is represented by
the Council for Radio and Television Broadcasting (further referred to as the
“Council”).
The Council as an administrative authority was established by Act No.
231/2001 Coll. on Radio and Television Broadcasting and on Amendment to
Other Acts (further referred to as “Broadcasting Act”) (Section 4, subsection
1).3 It executes competence specializing in administration of radio and television
broadcasting and audio-visual media services on demand4 in the statewide territory. Further to the conflict over competence between the Council and the Czech
Telecommunication Authority the Council was qualified by the Constitutional
Court5 and subsequently also by the law6 as a central administrative authority.
Despite the fact that the Council is a central administrative authority, there is
no permissible remonstrance7 nor any other administrative law remedy against
its decisions. The sole defence available to a party is thus an action filed with an
administrative court (compare Section 66 of the Broadcasting Act).
Taking into account the existing decision-making activity of the Council and
consequential reviews of administrative courts we can identify two (potentially)
“risky” organizational aspects that could become a source of shortcomings and
consequently the reason for a decision to be proclaimed illegal and dissolved by
an administrative court. Such aspects include: 1) the collegiate character of the
Council8 and 2) the existence of the Office of the Council for Radio and Television Broadcasting (further referred to as the “Office of the Council”).
3

4

5

6
7

8

Compared to previous regulation in which the Council of the Czech Republic for Radio
and Television Broadcasting, the predecessor of the current Council, was not expressly
granted the status of an administrative authority. Compare Section 1 subsection 1 of the
Act No. 103/1992 Coll. on the Council of the Czech Republic for Radio and Television
Broadcasting.
Audiovisual media services on demand further referred to as “AVMS on demand”) regulated by Act No. 132/2010 Coll. on Audiovisual Media Services on Demand; compare
POUPEROVÁ. Audiovizuální mediální služby na vyžádání (Audiovisual Media Services
on Demand), Právní rozhledy, no., p. 350-356.
Ruling of the Constitutional Court, Constitution 52/04, available at http://nalus.usoud.cz/
Search/Search.aspx. Compare POUPEROVÁ. O. Ústřední správní úřady – formální, nebo
materiální pojetí? (Central Administrative Authorities - Formal or Informal Conception?),
Právník, 2012, no. 1, p. 67-77.
Chapter III, Article 1 of Act No. 302/2011 Coll. amending Act No. 483/1991 Coll., on the
Czech Television, as amended, and some related acts.
It is possible to file a remonstrance against a decision issued by a central administrative
authority, a minister, minister‘s secretary, or a chief clark of another central administrative
authority of first instance. (Section 152 subsection 1 of the Code of Administrative Procedure).
The Code of Administrative Procedure state the term “collegial body” (Section 134 of the
Code of Administrative Procedure), as it may be considered misleading, I prefer the term
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II. The Council for Radio and Television Broadcasting is a collegiate body
The term “collegiate body” refers to a body whose normative expression of
will, supposed to have external effect, is formed on the basis of expression of
will of individuals who are members of the collegiate body.9 Compared to the
chairperson of a monocratic authority, the chairperson of a collegiate body is in
a different position, for he or she does not dispose of decisive influence upon the
formation of the expression of will of the college but has a role of the primus inter
partes.10 During the decision-making procedure members of the college play a
“collegial game” - they pursue their own idea of a legally and politically correct
solution to a particular issue while limited not only by norms valid for a given
body but also by ideas or assumed ideas of their colleagues.11
In fact, collegiate arrangement is not unique not only within the domain of
public administration, but also within the framework of bodies with decisionmaking authority across the three branches of state power in general.12 The
principle of collegiality was introduced into public administration following the
example of courts but it is also intrinsic to legislative bodies (the representative
element) and to bodies which do not formally belong to the classical triad of
state power. Within state administration the collegiate character is considered
a manifestation of independence and thus it is peculiar to independent administrative authorities. Within self-government it demonstrates the authority to
autonomous administration of own affairs.

“collegiate body” in this paper.
Compare e.g. MAYER, H et al. Fachwörterbuch zum Öffentlichen Recht, p. 270. HENDRYCH, D. Správní věda: Teorie veřejné správy (Administrative Science: The Theory of
Public Administration), p. 103.
10 HOETZEL, J. Úřad veřejný. (Public Authority). In: Slovník veřejného práva
československého (Dictionary of Czechoslovak Public Law), p. 103.
11 “The Collegial Game” in relation to court decisions is treated by e.g. MALTZMAN,
F., SPRIGGS II., J. F., WAHLBECK, P. Crafting Law on the Supreme Court: The Collegial
Game. Cambridge.
12 E.g. in relation to the Czech National Bank (Bank Council of the CNB) and to some extent
ln relation to the Supreme Audit Office (Board of the Supreme Audit Office, compare in
more detail e.g. POUPEROVÁ, O. Nejvyšší kontrolní úřad (The Supreme Audit Office).
In: Kontrolní mechanismy fungování veřejné správy (Control Mechanisms within Public
Administration), p. 233 et seq.
9
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The Council is one of the so-called independent administrative authorities13,14
in which we observe the tendency to arrange them, the same as courts, as collegiate bodies15 for it is assumed that the decision of a college is more difficult to
manipulate (by representatives of political as well as business lobby) and that a
college provides for a balance in argumentation and it eliminates possible excessive conceptions related to regulation. The principle of collegiality increases
objectiveness and legitimacy of a decision and it is of high importance especially
in case a decision of an authority is to a large extent based on the use of administrative discretion and interpretation of vague legal concepts.
The basic procedural elements of proceedings before a collegiate body are
laid down in general terms by the Act No. 500/2004 Coll., Code of Administrative Procedure (Section 134, as part of special provisions on proceedings before
an administrative body)16, some other particularities are laid down in the Broadcasting Act.
“The collegiate character of an administrative body has ... profound influence
only on its ‘inner’ functioning and it manifests itself mainly through the necessity of a certain mechanism controlling internal decisive methods (especially the
rules of vote transforming individual will of a number of authorised persons of
these bodies into administrative will of a collegiate body as the only and unified
entity holding authoritative powers) nevertheless, that does not change the fact
that “outwardly”, i.e. especially if communicating with a party to the proceedings,
the given body manifests itself and shall act as one entity.”17
In terms of formation of the final expression of will regarding a decision on
an issue that was a subject of proceedings held by the Council (i.e. formation of
the operative part of the decision), considering the mechanisms set by law and
13 At times referred to as an “absolutely independent administrative authority”. Compare
SLÁDEČEK, V. Obecné správní (General Administrative Law), p. 301 et seq. However, no
administrative authority can have absolute independence as every administrative authority will be dependent at least financially (its activity must be covered in some way - in the
Czech context most probably from the national budget) and in terms of its creation (must
be established with the participation of another state body). The concept of independent
administrative authorities as such and its conflict with Article 67 of the Constitution of the
Czech Republic has been left untreated in this paper.
14 Justification and analysis of its independence is a structured topic. Compare e.g.
POUPEROVÁ, O. Několik poznámek k návrhům na zrušení Rady pro rozhlasové
a televizní vysílání (Comments on the Proposal to Dismiss the Council for Radio and
Television Broadcasting). In: Správní právo, 2013, no. 7-8.
15 Although there are administrative authorities that are considered independent but at the
same time organized as monocratic authorities. In the Czech Republic it is e.g. the Energy
Regulatory Office or the Czech Statistical Bureau.
16 For more detail see VEDRAL, J. Správní řád: komentář (The Code of Administrative Procedure: A Commentary),p. 1013 et seq.
17 Judgement of the Supreme Administrative Court from 16th April 2010, Ref. No. 7 As
11/2010-139, available at http://www.nssoud.cz/Uvod/art/1.
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the Rules of Procedure of the Council, one should not expect any problem. The
formation of expression of the Council´s will is based on votes given by its members, the vote of any of the thirteen members of the Council being of the same
importance. The law provides for the quorum limit (Section 8, subsection 1 of
the Broadcasting Act) and quorum for a valid adoption of a decision (Section 8,
subsection 2 of the Broadcasting Act).
According to provision in Section 8, subsection 4 of the Broadcasting Act, the
Council shall follow Rules of Procedure. As to the decision-making process, the
Rules of Procedure lay down that the Council shall make a resolution through
voting, the same standing for all decisions for which the law prescribes the
announcement to parties to the proceedings through delivery (with two exceptions stated in Section 3 subsection 1) of the Rules of Procedure). The resolution
is thus the only form through which the Council as a collegiate body can express
its decision to parties to the proceedings, the public and other public bodies.18
The Rules of Procedure of the Council also specifies by whom and how a
draft resolution of the Council shall be filed (Section 6, subsection 10) and lays
down the right to a dissenting opinion (Section 6, subsection 11). The right to
a dissenting opinion is very unique in the domain of public administration. It
usually relates to courts, for the most part with those of higher instance,19 which
may also be considered a quasi judicial element.
The point that is not expressly treated by any act or the Rules of Procedure is
the consequential phase - reasoning the Council´s decision. This is quite interesting, if we consider that even in a decision taken unanimously any member
of the college can have a different reason to have voted in a certain way and not
in another. The problem then is to reason the decision of the college as a whole
convincingly. This aspect, as mentioned above, is not a specificity of the Council
and not even the administrative authorities but it is also dealt with in connection
with the justification of verdicts by court panels.
In relation to judgments of the Supreme Court of the United States of America majority and plurality opinions are distinguished. We speak about plurality opinion when the majority decides on the result but neither of the reasons
brought forward by each individual judge gets a majority support.20 Studies prove
that cases with plurality opinions occur mostly in hard cases with constitutional
dimension, deciding on civil rights and fundamental freedoms.21 This dimension
18 Compare judgement of the Supreme Administrative Court from 7th February 2013, Ref.
No. 7 As 101/2012, available at http://www.nssoud.cz/Uvod/art/1.
19 In the Czech Republic the right to a dissimilar standpoint is laid down in Section 14 of Act
No. 182/1993 Coll. on Constitutional Court for judges of the Constitutional Court and in
Section 55a of Act No 10/2002 Coll. of the Code of Administrative Justice for judges of the
Supreme Administrative Court.
20 Compare e.g. SPRIGGS II, J.F., STRAS, D. R. Explaining Plurality Decisions, p. 515-570.
21 Compare e.g. CORLEY, C.P., SOMMER, U., STEIGRWALT, A., WARD, A. Extreme Dis-
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often relates to decisions of the Council as well. Further studies22 show that the
decision-making procedure within the college is, among other things, a question
of strategy.23 The occurrence of pluralist opinions and their extent is to a certain
measure influenced by non-legal aspects, including the nature of individuals that
make up the college, or the prevalence of dominant persons who are able to give
reasons that persuade others or persons who are open to compromises etc.
Although it is not anything uncommon to make decisions within a college,
we can still notice certain particular aspects in relation to the decision-making
process of the Council. Firstly, decisions are made by a relatively numerous college (the Council counts 13 members) which is not very usual within the judiciary and in a group of 13 persons it may be difficult to bring forward a compact
reasoning of a decision which is based on a highly subjective assessment of some
phenomena with which the law connects legal consequences (e.g. assessment of
balanced and objective information or danger and serious affection to the physical,
mental or moral development of minors, see Section 31 - 32 of the Broadcasting
Act). Secondly, decisions of the Council are subjected to a strict judicial review.
To compare, e.g. the Constitutional Court of the Czech Republic (composed of
15 judges) decides very rarely in a plenum of all judges24 and further, the decisions of the Constitutional Court are not subjected (on a national level) to any
review, i.e. in case of a non-accurate or unconvincing reasoning of a decision of
the Constitutional Court there is no threat of “sanctioning” in the form of dissolution of a decision.
Let me just briefly mention the problem of exclusion for bias in a central
administrative authority which is organized as a college. In some situations it is
just their unique competence that can become an obstacle in deciding on a matter.25 This can happen in a situation in which such number of members of the
college is excluded for bias (Section 8 subsection 3 of the Broadcasting Act) that
the administrative authority is rendered inquorate. In that case there would be
no other administrative authority that could decide on the given matter.26

22
23
24
25

26

sensus: Explaining Plurality Decisions on the United States Supreme Court, p. 4-5, 13, 17.
SPRIGGS II, J. F., STRAS, D. R. Explaining Plurality Decisions, p. 527.
Although they provide an analysis of the decision-making process in court panels, by analogy, they can as well be applied to the decision-making process in collegiate administrative
bodies.
Compare SPRIGGS II, J.F. STRAS, D. R. Explaining Plurality Decisions, p. 528 et seq.
Compare Section 11 subsection 2 of Act No. 182/1993 Coll. on the Constitutional Court.
In monocratic central administrative authorities the Code of Administrative Procedure
exclude the application of the institute of exemption of person in authority from the hearing and the decision-making process (Section 14 subsection 6 of the Code of Administrative Procedure)
By analogy, let me remind the case the Constitutional Court of the Slovak Republic was
intentionally rendered incapable of action by the means of purposeful filing of complaints.
See ECHR, case of Harabin v. Slovak Republic, Application No. 58688/11, available at
www.echr.coe.int.
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III. The Office of the Council for Radio and Television Broadcasting is not
an administrative authority
The Office of the Council is a body of the Council, which performs the tasks
regarding professional, organizational as well as technical support of the activities of the Council and its activities are financed from the budget of the Council
(Section 11 subsection 2 of the Broadcasting Act). The Office of the Council is
therefore not an administrative authority (has not been established as an administrative authority by any Act27) and has no autonomous competences and thus it
cannot act as an administrative body within the meaning of Section 1 subsection
1 of the Code of Administrative Procedure. While the function of a member
of the Council is a public function (Section 7 subsection 1 of the Broadcasting
Act) and as such each member must meet the requirements set by the law and
is limited by incompatibility,28 employees of the Office of the Council are “mere”
employees of the State.
Judicial review revealed several problems connected with the organizational
arrangement of the Council or directly ensuing from it. Firstly, they concern
the issue of “competences” of the Office of the Council, or the question what
exactly is or is not the “professional, organizational and technical support of the
activities of the Council”. Here, let me mention the issue of giving evidence and
producing a written form of a decision made by the Council. (III.1) Secondly, we
deal with the issue of the running of a subjective time limit, from its beginning
(what is the moment the Council gets a legally relevant information on breach of
law?) till its end, which is important mainly due to the extinguishment of liability
for an administrative wrong. (III.2)
1) Powers of the Office of the Council
In proceedings regarding administrative wrongs of broadcasters or providers
of AVMS on demand the Council often makes a decision using an audiovisual
record of a programme as an evidence material. The procedural question how
to pursue the course of action was successively addressed in different cases by
three different panels of the Supreme Administrative Court, each having a different legal opinion on the issue.29 The ambiguity regarded the following questions: What kind of evidence is watching an audiovisual record? Is it necessary
to produce evidence during the sessions of the Council college? If not, and the
27 Compare a contrario Article 79 Section 3 of the Czech Constitution.
28 The Act even limits the activities of persons close in relation to members of the Council.
Compare Section 7 subsection 12 of the Broadcasting Act.
29 The fourth panel (judgement from 29th May 2008, Ref. No. 4 As 36/2007, 30th May 2008,
Ref. No. 4 As 35/2007, from 30th June 2008, Ref. No. 4 As 37/2007, from 10th July 2008,
Ref. No. 4 As 38/2007; second panel (judgement from 26th November 2008, Ref. No. 2 As
59/2008); sixth panel (judgement from 22nd January 2009, Ref. No. 6 As 16/2008 and Ref
No. 6 As 0/2008); available at http://www.nssoud.cz/Uvod/art/1.
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evidence may be produced off session, is it necessary to take the act of producing
evidence down on record? This is followed by a subquestion whether the procedure of producing evidence is to be performed by the Council itself (i.e. by members of the Council in person) or whether it is possible to substitute watching an
audiovisual record at the Council session with an analysis provided by the Office
of the Council. The legal opinion on this procedural aspect was finally authoritatively unified by an expanded panel of the Supreme Administrative Court.30
According to the expanded panel the act of watching an audiovisual record is
regarded as producing of evidence by examination. Taking into account the right
to a fair process, guaranteed by Article 6 of the European Convention on the Protection of Human Rights and Fundamental Freedoms,31 the Supreme Administrative Court inferred that giving evidence by the means of watching an audiovisual record must be carried out during the oral hearing, and if, exceptionally,
carried out off oral hearing, on the basis of a subsidiary application of the Code
of Administrative Procedure, it concluded that a member to the proceedings has
still the right to be present at the act of producing evidence (Section 51 subsection 2 of the Code of Administrative Procedure) and a report of the proceedings
is necessary (Section 18 of the Code of Administrative Procedure).32
Having considered the nature of examination as the means of proof which
is based on immediate observation and perception of facts, the expanded panel
inferred that the Council, as a collegiate body composed of members who have
a duty to perform their function in person, is bound to produce the evidence
by watching an audiovisual record by itself, i.e. that members of the Council are
bound to watch the record of a programme “with their own eyes”.33 Therefore,
evidencing must be carried out by a body that has a decision-making power
granted by law, i.e. by the Council as a collegiate administrative authority itself.
The next case dealt with the question whether the Council is allowed to
authorize the Office of the Council to add “routine” data to the operative part of
the decision. The Council as a college decided by vote on a particular offence and
on the sanctioning of its offender but it did not vote on the deadline for payment
30 Ruling of the expanded panel of the Supreme Administrative Court from 3rd April 2012,
Ref. No. 7 As 57/2010, available at http://www.nssoud.cz/Uvod/art/1.
31 When deciding on an administrative wrong committed by a broadcaster or an AVMS on
demand provider, in simple and general terms, under the terminology of the European
Convention, the Council decides on a criminal charge, as the European Court for Human
Rights, pursuant to autonomous interpretation doctrine, interprets “criminal charge” used
in Article 6 of the European Convention extensively in that it includes, or can include
accusation of an administrative wrong. In more detail compare e.g. MOLEK, P. Právo na
spravedlivý proces. (Right to a fair trial.), p. 50-64.
32 Ruling of the expanded panel of the Supreme Administrative Court from 3rd April 2012,
Ref. No. 7 As 57/2010-87, 88, 89, available at http://www.nssoud.cz/Uvod/art/1.
33 Ruling of the expanded panel of the Supreme Administrative Court from 3rd April 2012
Ref. No. 7 As 57/2010-88, available at http://www.nssoud.cz/Uvod/art/1.

© Palacký University Olomouc, Czech Republic, 2013. ISSN 1213-8770

58

ICLR, 2013, Vol. 13, No. 2.
of a fine, on the account number where the fine was to be paid and on counting
the expenses arising from administrative proceedings. The resolution adopted
by the Council on its session and the subsequent written copy of the decision (or
more precisely the operative parts) thus were not the same.
This was qualified by the Supreme Administrative Court as en error in proceedings resulting in illegality of the administrative decision. The court concluded that “the operative part contained in the written form of an administrative
decision which is delivered to parties to the proceedings, must exactly correspond with the resolution of the Council adopted through voting. Any discrepancy would result in rendering the decision of the Council illegality because the
decision in a different form had never been adopted by the Council and therefore it cannot be considered an expression of will of the collegiate body... The
Council as an administrative body is bound to formulate the operative parts of
its decisions in compliance with law.”34 Amending the resolutions of the Council
by the Office of the Council, even if it meant only adding routine data or technicalities was evaluated by the Supreme Administrative Court as an inadmissible
interference in the decision-making activity of the Council. “If the Council as a
collegiate body consisting of persons upon whom the law makes relatively strict
demands (Section 7 of the Broadcasting Act) adopts a resolution at its session
that comprises an operative part, the Office of the Council, as a de facto service
organization assuring a smooth operation of the Council, is not competent to
interfere in the operative part of the administrative decision in any way.”35
Therefore, in this case too it stands that only a body with legally accredited
competence to make an administrative decision can formulate operative part of
the decision and is not allowed to delegate such competence upon another body
if the law does not expressly specify so.
2) Running of a subjective time limit
Laws under which the Council imposes sanctions for administrative wrongs
specify a subjective preclusive time limit. In case of an administrative wrong
under Act No. 132/2010 Coll. on Audiovisual Media Services on Demand the
time limit within which the Council is bound to initiate administrative proceedings is one year (Section 13 subsection 4 of Act on AVMS on demand); in case of
an administrative wrong under Act No. 40/1995 Coll. on Regulation of Advertising, in order to prevent the extinguishment of liability, a competent body must
initiate administrative proceedings within two years (Section 8b of Act on Regulation of Advertising). If dealing with an administrative wrong under the Broadcasting Act, a fine must be imposed within the time limit of one year (Section 61
34 Judgement of the Supreme Administrative Court from 7th February 2013, Ref. No. 7 As
101/2012-35, available at http://www.nssoud.cz/Uvod/art/1.
35 Judgement of the Supreme Administrative Court from 7th February 2013, Ref. No. 7 As
101/2012-36, available at http://www.nssoud.cz/Uvod/art/1.
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subsection 1 of the Broadcasting Act). All three acts also lay down an objective
time limit which specifies a framework for the running of the subjective time
limit. According to all three above mentioned acts the determining factor for the
beginning of the subjective time limit is the day on which a competent administrative body (i.e. the Council in the cases stated above) got to know about the
breach of duty (or more precisely about an administrative wrong). In this case
too the issue of the running of subjective time limit was subsequently treated by
three different panels of the Supreme Administrative Court.
The third panel of the Supreme Administrative Court stated that “the term to
get to know about a breach of duty under the established case law of administrative courts regarding the determination of subjective preclusive time limits does
not mean that in that particular moment it is set for certain that the breach of
duty occured but it is sufficient that there is a reason to believe it did. The process
of giving evidence that a breach of duty occured and proving who is liable for it is
the subject of administrative proceedings.”36 The Court denied that the moment
of getting to know about a breach of a legal duty could be identified with the
moment the Council obtained e.g. a complaint, as according to the Court it is
unacceptable that the beginning of running of the time limit be conditioned by
subjective attitudes of councilors which the law cannot take hold of. Delivery of
a complaint is not connected with any initial assessment consisting in a qualified
preliminary evaluation of an issue. According to the third panel it is necessary
to connect the beginning of a time limit with the moment a competent administrative body concludes that there exists a reason to believe that a breach of
law had occured, that is mainly with the moment of initiation of administrative
proceedings. In connection with a collegiate body that means the day on which a
session that adopted a resolution on the initiation of administrative proceedings
was held.37
The fourth panel expressed a similar viewpoint on the matter. In its opinion
the beginning of the running of a time limit must not depend on non-objectivizable circumstances and it stated that “for the imposition of a sanction the
moment of getting to know about a breach of duty as the beginning of the subjective preclusive time limit ... must be based on objective facts i.e. for example on
the day a competent body decided on the initiation of due proceedings or the day
it expressed in another sufficient manner recorded in the file its reasonable belief
that a breach of law had taken place.”38

36 Judgement of the Supreme Administrative Court from 22nd October 2009, Ref. No. 3 As
15/2009, available at http://www.nssoud.cz/Uvod/art/1.
37 Judgement of the Supreme Administrative Court from 22nd October 2009, Ref. No. 3 As
15/2009, available at http://www.nssoud.cz/Uvod/art/1.
38 Judgement of the Supreme Administrative Court from 22nd December 2009, Ref. No. 4 As
16/2009, available at http://www.nssoud.cz/Uvod/art/1.
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The issue of the running of a subjective time limit for the imposition of a
sanction39 was then treated by the seventh panel of the Supreme Administrative
Court: “The beginning of a subjective preclusive time limit ... is given by the
moment of getting to know the factual circumstances to the extent that allows
a preliminary legal assessment that a breach of law as such took place.”40 Nevertheless, in this case the expiration of the preclusive time limit was evident and
the time limit had already been over, even if counted from the day the Council
decided on the initiation of administrative proceedings in the given matter.
Later the object matter was addressed by the Constitutional Court which
refused the tendency of the Supreme Administrative Court to identify the
moment of getting to know about a breach of an administrative law duty with
the initiation of administrative proceedings by stating that “the Council for
Radio and Television Broadcasting is primarily an administrative body deciding on a collective basis, nevertheless it is not possible to derive the running of
administrative time limits strictly from its sessions. This interpretation would
e.g. make it difficult to deliver a remonstrance to the remonstrance commission
within 15 days. Such cases are to be treated by an executive body, i.e. the Office
of the Council in the case under consideration.”41 At the same time the Constitutional Court reminded of the significance of time limits: “The purpose of the
time limits is the diminishing of enthropy (vagueness) when specifying competences, setting a limit to the state of legal uncertainty and speeding up the decision-making process aiming at actual achievement of intended objectives. The
purpose of the above mentioned preclusive subjective time limit is to urge the
administrative body to take action - including finding information and evidence
on who is liable for the breach of law - immediately after it is acquainted with the
factual circumstances to an extent which enables a preliminary legal assessment
whether a breach of law as such had taken place; that is valid with regard to the
constitutional principle of legal certainty and the duty of an administrative body
to decide without unnecessary delay.”42
Neither the Supreme Administrative Court nor the Constitutional Court
have adjudicated expressly on the moment to be considered a start of the running of the time limit. Nevertheless, with regard to the purpose of a norm pro39 Under the no more valid valid provision in Section 8b of the Act on Regulation of Advertising (repealed by amendment No. 25/2006 Coll.), which provided for a one-year subjective time limit. A similar regulation is found in provision Section 61, subsection 1 of the
Broadcasting Act, applied by the fourth panel of the Supreme Administrative Court in the
above mentioned judgement.
40 Judgement of the Supreme Administrative Court from 16th April 2010, Ref. No. 7 As
11/2010, available at http://www.nssoud.cz/Uvod/art/1.
41 Ruling of the Constitutional Court from 11th January 2010, file No. IV. ÚS 946/09, available at http://nalus.usoud.cz/Search/Search.aspx.
42 Ruling of the Constitutional Court from 17th February 2010, file No. I ÚS 1898/09. Compare also ruling of the Constitutional Court from 11th July 2007, file No. II ÚS 192/2005,
available at http://nalus.usoud.cz/Search/Search.aspx.
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viding for a preclusive time limit, of which reminded the Constitutional Court
as well, it can be inferred that in this case, compared to the situation described
under ad) III.1 the Office of the Council shall be considered an integral part
of the Council as an administrative authority and the subjective time limit for
the initiation of administrative proceedings (in case of an administrative wrong
under the Broadcasting Act or the Act on Regulation of Advertising) or imposition of a fine (in case of an administrative wrong under the Act on AVMS on
Demand) runs from the day any member of the Council or an employee of the
Office of the Council got acquainted with facts which indicate that an administrative wrong took place.43
In connection with the extinguishment of liability for an administrative
wrong under the Broadcasting Act the review concerned also the end of the preclusive time limit, i.e. the moment the Council as a collegiate body imposed a
fine, or more precisely the moment the Council issued its decision. Both the
Supreme Administrative Court and Constitutional Court came to an agreement
on this point.
At the moment of issuing a decision there is no reason to distinguish between
a monocratic and a collegiate administrative body. In this regard the Code of
Administrative Procedure does not provide for any modification for collegiate
administrative bodies (compare Section 134 of Code of Administrative Procedure) nor has it been treated by the Broadcasting Act as “lex specialis”. A general
rule for determining the moment of issuing a decision, is fully applicable on collegiate administrative bodies as well. The day of issue of a decision is then under
Section 71, subsection 2 (a) of the Code of Administrative Procedure the day on
which a copy of the written form of the decision was submitted for delivery, not
the day the decision was agreed on by a collegiate body or the day the decision
was drawn up.44
IV. Conclusion.
If the Council decides upon an administrative wrong of a broadcaster or a
provider of AVMS on demand, within the terminology of the European Con43 The Act on Regulation of Advertising which provided for preclusive time limit was amended and the present Act (in operation and effect), in Section 8b subsection 3 regulates the
preclusive time limit for the initiation of administrative proceedings. Similarly, the preclusive time limit for the initiation of administrative proceedings is laid down in the Act on
AVMS on demand (Section 13 subsection 4). Thus it is obvious that the moment of getting
to know about a breach of duty and the moment of initiating administartive proceeding
were not intended to b eone and the same.
44 Judgement of the Supreme Administrative Court from 22nd December 2009, Ref. No. 4
As 16/2009-89., in accord with judgement of the Supreme Administrative Court from 16th
April 2010, Ref. No. 7 As 11/2010-139, available at http://www.nssoud.cz/Uvod/art/1, and
finding of the Constitutional Court from 11th January 2010, file No. IV. ÚS 946/09 (17),
available at http://nalus.usoud.cz/Search/Search.aspx..
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vention it decides upon a criminal charge.45 Besides the aspect of a fair process
the decision-making procedure on administrative wrongs under the Broadcasting Act has other dimensions, constitutional as well as that of international law,
because decisions by the Council in fact encroach on the right of free expression
and the right to information (Article 17 of the Charter, Article 10 of the European Convention).
Considering the fact that the decision of the Council is reviewable in administrative justice, it is not necessary that administrative procedure carried out by
the Council meets all requirements of a fair process in accordance with Article
6 of the European Convention,46 nevertheless, with regard to the gravity of the
matter decided upon by the Council, it should meet those requirements that are
not excluded because of the nature of proceedings before an administrative body.
Collegiate arrangement may also be a potential source of lapse, nevertheless,
on the other hand it is closely connected with the requirement of independence of the broadcasting regulatory authority47 and, with regard to the nature
of decision-making competence of the Council which is based mainly on the
interpretation of rather vague legal concepts that are a part of legal norms defining the merits of administrative wrongs (for example objectivity, a vulgarism or
a moral health48) and the application of administrative discretion (deciding upon
the amount to be paid for an administrative wrong but also on non-claimable
licenses for terrestrial analogous radio broadcasting) the collegiate arrangement
is thus more convenient.
One of the prerequisites to a due practice of an administrative authority (the
Council in this case) is also a rational and clear organizational arrangement of
the authority. Unsuitable or unclear organizational arrangement may be a source
of ambiguity as to the scope of authority or particular functions of the body and
thus cause further defaults under procedural (III.1) or substantive law (III.2).
45 In simple and general terms, the European Court for Human Rights, pursuant to autonomous interpretation doctrine, interprets “criminal charge” used in Article 6 of the European
Convention extensively in that it includes, or can include accusation of an administrative
wrong, when deciding whether a concrete matter (subject of hearing) should come under
the scope of protection provided for in Article 6 it considers several other criteria and thus
this conclusion is rather a generalizing and simplifying structured question. In more detail
compare e.g. MOLEK, P. Právo na spravedlivý proces. (Right to a fair trial.), p. 50-64.
46 Compare the judgement of the European Court for Human Rights in Albert and Le
Compte v. Belgium from 10th February 1983, complaint No. 7299/75 and 7496/76.
47 Compare recommendation of the Committee of Ministers of the Council of Europe (2000)
23 on the independence and functions of regulatory authorities for the broadcasting sector and the recommendation of Parliamentary Assembly of the Council of Europe No.
1147/1991 on parliamentary responsibility for the democratic reform of broadcasting
(Article IV). Independece of bodies regulating television broadcasting is also treated in
Audiovisual Media Services Directive 2010/13/EU.
48 See Sections 31-32 of the Broadcasting Act.
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As stated above, while the Council is an administrative body, the Office of
the Council is not an administrative body and the law does not entrust it with
any autonomous competences, i.e. it cannot act as an administrative body under
Section 1 subsection 1 of the Code of Administrative Procedure or Section 4
subsection 1(a) of the Code of Administrative Justice49. From the point of view
of procedural position the Council exclusively can be the subject of administrative proceedings. Competences entrusted to an administrative authority by the
law can only be performed by this administrative authority itself. In case the
authority with a given competence is a collegiate body, then the competence may
only be performed by the college. If the law does not state that the college can
delegate its competences upon someone else (e.g. its chairman or an auxiliary
department), it shall perform the competences by itself. Other conclusion would
be in conflict with Article 2 Section 3 of the Constitution and Article 2 Section 2
of the Charter of Fundamental Rights and Freedoms.
On the other hand, in case we deal with a norm which provides for a subjective preclusive time limit with the purpose to assure protection of rights and legal
certainty of individuals concerned that their liability under administrative law
lasts or has extinguished (not with a competence norm providing for authoritative power), the organizational part of the administrative authority shall be considered a constituent part of competent administrative authority and if anyone,
be it only an employee of the Office of the Council, gets acquainted with a breach
of legal liability it is as if the Council itself got such information.
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Abstract: The lively debate about European cross-border donations and the European
philanthropic landscape that has been started has seemingly reached a slight standstill
since the global financial crisis and austerity plans are dominating the every day discussion.
However, the European non-profit sector remains an area that is of crucial importance
for the European labour market, the European Research Area, and most importantly,
the participation of European civil society which directly influences questions of citizenship and European identity. The paper will compare the origin and legal framework
of the English and the German charitable foundations and link it to the EU’s third sector
where the European Foundation Centre (EFC) as a key representative for civil society
actors in the non-profit area and the Commission play a pivotal role in the establishment
of a European Foundation Statute (FE) that is meant to facilitate cross-border donations
and non-profit activities throughout the EU. In the concluding part, the wider meaning
of a strong third sector in the EU will be analysed.
Keywords: History of charities, European cross-border donations, European non-profit
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I. Introduction
The aim of this paper is to give a general idea of emerging trends in the European philanthropic discussion.1 In order to illustrate the bullet points of this
debate, some basic features of charitable foundations established under German
private law will be analysed as well as the English counterpart. In a follow-up
study in 2015, the Czech charity sector will be included in the comparative study.
1

I am grateful to comments from my lovely colleagues Dr. Isabelle Rueda and Dr. Andreas
Rühmkorf and from James Mc Veigh who never gets tired of correcting my Denglish.
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Close attention will be paid to the ongoing promotion of a European Foundation Statute that has – as of today – not been formally enacted. Originally an
initiative by civil society actors across Europe that gathered under the umbrella
of the European Foundation Centre2, the idea of a European Foundation (FE)
has been put on the Brussels agenda as early as 2004 which led to the publication of a feasibility study on a European Foundation Statute in 20093. However,
whilst there remain strong supporters and good arguments in favour of a European Foundation Statute in order to facilitate philanthropic cross-border activities, a near “implementation” of the proposal for the Council Regulation on the
Statute for a European Foundation does not seem likely in economically tight
times across Europe. Even though being on the Brussels agenda, the necessary
proposal changes are not top priority during the age of austerity. Nevertheless, it
is understood that the Greek EU presidency will make some final remarks on the
FE review procedure this spring.
The European third sector is a relatively young area which cannot be completely understood without the history of giving or the history of acting for a
good cause in EU member states. The member states’ history of charitable foundations or, to be more precise, the idea behind them, dates back to ancient times
and was very closely related to clerical rules. In this paper, the German and the
English charity landscape will be looked at and compared with regard to origin, legal foundations and current numbers and figures. A link to the European
landscape will be drawn as both countries do not only have a vibrant third sector, their charitable foundations also engage in cross-border activities which the
proposed Council Regulation is intended to facilitate.
In conclusion, an assessment of the European debate on philanthropic governance will be made that shows that there are both strong non-governmental
and institutional voices that advocate an enhanced non-profit sector on a European level which facilitates addressing current tasks. Finally, it will show what
can be expected from the non-profit sector in times of austerity in the future.
II. Comparison
The English and the German landscape of charitable foundations will be
analysed and compared. In addition, the “supra-national third sector” and the
European third sector will be looked at. Particular attention will be paid to the
development and history of charitable foundations (II.1), fields of activity, numbers and figures (II. 2) and finally, the legal framework for charitable foundations
in Germany, England and beyond (II.3).
2
3

http://www.efc.be/programmes_services/resources/Documents/EuropeanStatuteUpdated.pdf (last accessed on 4/2/2014)
http://ec.europa.eu/internal_market/company/docs/eufoundation/feasibilitystudy_en.pdf
(last accessed 2/2/2014)
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1. History
Whereas the European Union (EU) as a relatively young and supra-national
entity has only begun to engage in the philanthropic sector in the Nineties, both
England and Germany demonstrate a long tradition of acts of benevolence dating back to ancient times. From the medieval period, there was a predominance
of church engaged in asking wealthier people for donations as “consideration”
for entering the kingdom of heaven. With ongoing secularisation and industrialisation, a more class-based philanthropy came along with looking after the less
fortunate. Whereas both countries faced economical constraints in the 20th century with two World Wars bringing about termination to a flourishing charity
sector, the post-war era shows a gradual and then a steady increase of charitable
foundations with both countries choosing a different legal framework however.
a. The development of German Stiftungswesen
The history of German Stiftungsrecht (law of charitable foundations) can - by
admittedly a very rough classification4 - be grouped into four phases.
The first phase embraces the ancient world until the late Middle Ages up to
the era of enlightenment.
The Codex Justinianus that was issued by the Eastern Roman Emperor Justinian I between 529-534 contained provisions that related to dispositions by will
that were done for piae causae, a charitable purpose.
The second phase lasts from the era of enlightenment until the 19th century. As enlightenment went along with ongoing secularisation, charitable foundations that were closely connected to the Church gradually ceased to exist.
The provisions5 concerning charitable foundations in the German Civil Code
(Bürgerliches Gesetzbuch, BGB) dating from 1900 bear witness to the fact that
governmental recognition or approval is needed to set up charitable foundations.
While the liberal 19th century provides a foundations-friendly environment, the
late days of the Weimar Republic faced another wave of disappearance of charitable foundations caused by economic depression and inflation.
During the Third Reich charitable foundations faced arbitrary and forced
annulment or misappropriation. It should be noted that the Jewish population in
Germany had a very sophisticated and exemplary system of charities that supported youth, heath and economy - in particular of Eastern European Jews that
4

5

For a detailed analysis please see Liermann, Geschichte des Stiftungsrechts, 2. Aufl. 1963
who groups the history of charitable foundations into seven phases with subphases. 1.) the
ancient times before Christ; 2.) Christian antiquity; 3.) the Early Middle Ages; 4.) the High
Middle Ages; 5.) the Late Middle Ages; 6.) the Era of Enlightenment and Secularisation; 7.)
19th and 20th Century
§§80-88 BGB
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had come to Germany fleeing from the growing anti-Semitism elsewhere.6 The
legal “technique” for the annulment of charitable foundations that were either
set up by Jewish citizens or that had the purpose of supporting Jewish people,
was to interpret §87 of the German Civil Code in a way that was in line with the
Rassengesetze7 (racial laws). When the arms industry was in dire need for more
capital, all German foundations faced “rededication”, no matter by whom they
were set up and for what purpose.
The charity landscape in the fourth phase of post-war Germany faced an
unassertive beginning as post-war reconstruction took place throughout the
country. However, gradually, charitable foundations were set up again when the
German economic miracle (Wirtschaftswunder) brought back enormous wealth
to many people.
b. The development of charitable foundations in England
England’s third sector history shows some similarities with the German
development, but also some notable differences. The main epochs of English
charity law are the medieval period, the time from reformation to restoration,
the Victorian era, the Industrial Revolution and the age of the modern welfare
state.
Until the late Middle Ages, social welfare was provided by basically three
groups: lords and feudal manors, by the merchant and craft guilds, and by the
church.8 The principle of piae causae applies to the Roman Catholic Church in
England at that time as well and clerics encouraged wealthier people to give away
a considerable amount in order to facilitate their acceptance in the kingdom
of heaven.9 However, the wealth the church gained via its system of selling of
indulgences and the like came to an end in the wake of Reformation and was
replaced by aristocracy’s personal almsgiving and a newly emerging merchant
class. The Tudor seizure of 1603 coincided with a secularisation of charity
activities. A proof of this secularisation is the Statute of Elizabeth of 1601 which
aimed at an improved “management” of charities by addressing administrative
shortcomings. The 1601 Statute was part of the Poor Laws, a body of legislation
that sought care for the poor, the aged, the sick and children. The 1601 act lasted
until it was replaced by the 1853 Charitable Trust Act that also set up the Charity
Commission for England and Wales which - until today - is the central nonministerial government body to register, administer and to regulate charities,
as well as monitoring the entire third sector. During the 18th and 19th century,
6
7
8
9

The underlying principles of Jewish activties were the “Zedakah” (justice) and the “Gemilut Chessed” (grace of charity) alongside with the principle to help foreigners and peregrine people.
Rawert/Ajzensztejn, p.180.
Cf. Leat, in: Schlüter/Then/Walkenhorst (2001), p. 269
For a detailed analysis of the historical background see Luxton, p. 3-12.
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merchants and industrialists continued to engage in charitable activities as it was
understood that workers’ achievements would be more effectively in the long run
when health, nutrition, childrens’ education and working conditions improved.10
In the years from 1890 until 1915, vast networks of private charities developed,
especially in London, Manchester and Liverpool. Furthermore, rural areas also
offer examples of this new understanding. The Industrial Sites Saltaire and New
Larnak (Scotland) that have both been designated UNESCO world heritage sides
show how their founders, Sir Titus Salt (1803-1876) and industrialists David
Dale (1739-1806) and Robert Owen (1771-1858) set up mills close to rivers
and provided not only what could then be seen as adequate housing for their
workers, but also extended charity to the workers’ families11. Dale and Owen
provided schools for the workers’ children, the possibility for workers to take
sick leave and continued pay, and later on established even cultural events on
the mill’s premises. Titus Salt, whose mill fabricated Alpaca wool and Russian
Donskoi wool, also built a church, a park, baths, hospitals, schools and places
for adult learning. Both Industrial Sites have been deemed to “provide physical
evidence of a model for a New Moral World” and be an “outstanding example of
mid 19th century philanthropic paternalism“ by UNESCO12.
In the 20th century, the number of charitable foundations grew considerably
in England and to a bigger extent than in Germany. This is partly due to the lesser
capital that is required to set up a foundation and also to the less strict legal rules
that charities must be set up under. Under English law, there is a relative discretion which legal form to choose, whereas the German legal framework provides
by and large only the pattern of §§ 80-88 of the German Civil Code (with small
exemptions that have played a minor role). With the arrival of the welfare state
in the 1940’s that brought about a governmental fundament for health, education
and various social welfare instruments, the voluntary sector and the public sector existed next to each other with the voluntary sector concentrating on childcare and the elderly. The 1978 Wolfenden Committee Report emphasized the
importance of the cooperation of the public and the voluntary sector,13 an aspect
which is of as crucial importance today as it was then.
c. The European philanthropic landscape
Over the years, the European philanthropic landscape has developed into a
considerable market factor in the European economy which is one noteworthy
aspect. The other important element of cross-border charity activity is the effect
that it has on European identity and European citizenship. Third sector activities
in general are deemed to foster participation and democracy which must be seen
10 Cf. Leat, supra 7.
11 Fur further information see http://whc.unesco.org/en/statesparties/GB/ (last accessed on
2/2/2014)
12 http://whc.unesco.org/en/statesparties/GB/ (last accessed on 2/2/2014)
13 Cf. Anheier, p. 31

© Palacký University Olomouc, Czech Republic, 2013. ISSN 1213-8770

71

ICLR, 2013, Vol. 13, No. 2.
as pivotal in times of austerity and the financial crisis where a growing number of
people across the European Union both in “net contributing” and “net receiver”
member states question the legitimacy of transferring sovereignty to Brussels.14
Across the EU, there are about €110,000 public benefit purpose foundations
whose assets amount to more than €350,000 billion and their annual expenditures to €83 billion with both figures being lower end estimates.15 The picture of
charitable foundations is diverse in number. In some EU member States there
are over 10,000 charitable foundations16 whilst in other member states there are
below 200.17 One might assume that the number of foundations is dependant on
the wealth of a country but the correlation is rather a different one. Firstly, the
number of charitable foundations has to do with the “climate” a member state
provided in the past (both legally and politically) and secondly, it has to do with
other forms that civic engagement might take. In some countries, where a tradition of charitable activities and a strong sense of community combined with an
ethos of helping each other exist, the legal form of charitable foundations might
not be the instrument chosen.18 All in all, the last two decades have provided a
foundation-friendly climate across Europe with an increase of 40%19. Moreover, third sector activities contribute substantially to the EU labour market that
has faced difficult conditions for some five years. The non-profit stakeholders20
that are the key actors in the third sector, have the potential to influence the EU
labour market as well. There are an estimated 1 million employees in the third
sector across the EU and a further million volunteers. Given the fact that a lot
of funding and grant-making involves the science sector and enables people to
work in diverse working groups and labs in countries other than their country of
origin, cross-border third sector activity also directly influences the competitiveness of the European Research Area in a positive way.
2. Current numbers, figures and fields of activities
Both the German and the English third sector play a pivotal economic
role and contribute largely to the European philanthropic landscape that was
described above.
14 Current surveys by EUROBAROMETER which is organised by the Commission’s Directorate General for Communication reveals that Euroscepticism is growing: Both the credibility of the EU has been declining and the EU’s image is continuing to be negative. Surprisingly, Brussels officials manage to read numbers in the opposite way. http://ec.europa.
eu/public_opinion/archives/eb/eb77/eb77_first_en.pdf (last accessed 6/2/2014)
15 See feasibility study at: http://ec.europa.eu/internal_market/company/docs/eufoundation/
feasibilitystudy_en.pdf (last accessed on 2/2/2014)
16 Such as Hungary, Germany, Romania, Spain and Sweden.
17 Estonia, Ireland, Latvia and Slovenia.
18 Such as in Ireland and Latvia, for example.
19 http://ec.europa.eu/internal_market/company/docs/eufoundation/feasibilitystudy_en.pdf
(last accessed 4/2/2014)
20 Such as donators, volunteers, trustees, employees and beneficiaries.
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a. Germany
In Germany, there are some 12,000 independent foundations with charitable status (and 20,000 altogether) nowadays with the year 2007 being the year
where the number of new charitable foundations exceeded 1000 a year for the
first time.21
The charitable purposes range from parochial to benevolent and scientific
purposes and those purposes are covered by tax exemptions under §§ 51–68 of
the German Abgabenordnung (AO), the general tax statute.
There are “capitals of charitable foundations” such as hanseatic cities like
Hamburg,22 where there has been traditional wealth by old merchant families
and there are Länder that host over 3,700 charitable foundations such as Nordrhine-Westphalia whereas the new Länder in general are only beginning to
develop a “Stiftungslandschaft” (foundation landscape) due to 40 years of GDR
government. Whereas setting up a charitable foundation in Germany used to be
an almost exclusive “activity” of wealthier citizens in their Seventies or Eighties,
it is now something that is also closely connected to grassroot movements and
civil society, especially with the new form of community foundations (“Bürgerstiftung”) that emerged in the Nineties and that allow groups of (often local or
regional) residents to collect money amongst each other to reach the minimum
capital required to set up a foundation (50,000 Euros).23 Those Bürgerstiftungen
often have a charitable purpose closely connected to the city or region that the
founders live in and that they would like to improve. The Bürgerstiftung of the
city of Weimar for example emphasises civil society as a pivotal criterion for
democracy and aims at improving Weimar’s future by a functioning community
that supports local projects for children, youth, the elderly, people with a migration background and projects in arts, culture, environmental protection and
sports.24 All in all, the understanding is that of an active, integrated and inclusive
community that actively shapes democracy. The German Stiftungssektor continues to grow despite the economic crisis and remaining low interest rates.25

21 http://www.stiftungen.org/fileadmin/bvds/de/Presse/Grafiken__Zahlen__Daten/Stiftungserrichtungen_1990-2012.pdf (last accessed on 2/2/2014)
22 Hamburg currently has over 1000 charitable foundations which is the biggest number in
absolute figures. Measuring the number of foundations in relation to 100.000 residents,
the city of Schweinfurt leads with 104 foundations, followed by Würzburg (89), Frankfurt/
Main (77), Oldenburg (72) and Hamburg (70).
23 Von Strachwitz, in: Schlüter/Then/Walkenhorst (2001), p. 138.
24 http://www.buergerstiftung-weimar.de/idee/ (last accessed on 4/2/2014)
25 http://www.stiftungen.org/de/news-wissen/news/detailseite-news.html?tx_leonhardtdyncontent_pi1[cat]=1&tx_leonhardtdyncontent_pi1[mode]=top1&tx_leonhardtdyncontent_pi1[id]=3890 (last accessed 4/2/2014)
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b. England
Whilst there are some 12,000 charitable foundations in Germany as of today,
England and Wales count over 160,000 charities – in the broad sense. Part of the
reason why the number is so significantly higher in England and Wales is owed
to the fact, that in Germany, setting up a charitable foundation follows relatively
narrow and abstract rules and involves a long process between the Stifter that
set(s) up the foundations and the Stiftungsaufsicht (the ministerial body) which
grants charitable status. Moreover, German charitable foundations are seen as
“independent and autonomous estate for eternity”. In England, registering a CIO
with the Charity Commission (or a charity that has a different legal form) is a
relatively unbureaucratic procedure that takes a couple of minutes and can be
done online. Processing can be expected within 30 days of sending off the registration application.26
Charities are not seen as something that lasts eternally but for as long as
there are trustees or members that engage in it. Measured by the strict elements
that are constitutive for German charitable foundations, one would estimate that
England and Wales have 9000 charitable foundations.27 They thus make up for
oughly 10% of the total voluntary sector income.28 The charity sector in England is one of growth and charitable foundations are active in the areas of relief
of poverty, advancement of education, social welfare and culture, health, and
support of children, young people and students to name but a few. Their key
principles are:
•
•
•
•
•

flanking the welfare state and stepping in for the areas neglected by it;
pump-priming, small grant to attract further funding in a snowball
effect;
innovation;
emergency funding; and
unpopular causes and risk taking.29

As in Germany, there are manifold fiscal incentives but there is also governmental control in return.30 The Charity Commission is the central supervisory
body and deals with the registration process, fulfilment of requirements and
monitoring. The Charity Commission also does a lot of third-sector research.
All in all, it ensures transparency, accountability and capacity building.31
26 http://www.charitycommission.gov.uk/frequently-asked-questions/faqs-about-registering-a-charity/how-long-does-it-take-to-register-a-charity/ (last accessed 6/2/2014).
27 See Feasibility Study on a European Foundation Statute, p. 19 that can be viewed under
http://ec.europa.eu/internal_market/company/docs/eufoundation/feasibilitystudy_en.pdf
(last accessed 4/2/2014)
28 Ibid
29 Leat, in: Schlüter/Then/Walkenhorst (2001), p. 270.
30 For an elaborate analysis see Luxton, pp. 29 ff.
31 See Luxton, pp. 422 ff.
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c. European charity activities
On the European level, the European Commission moved from what was
perceived as civil dialogue to the concept of civil society32 and nowadays promulgates that foundations foster the sense of citizenship and solidarity.33
It is widely recognized now that the third sector plays a pivotal role for a
stable democracy as the “demos” strives for inclusion and participation.34
Charitable Foundations are also seen as intermediary organisations that spark
participation and representation.35 Via the multi-level character of European
civil society, the democratic deficit is likely to be addressed more adequately
than by further institutional reforms. Strengthening the legal framework of
European civil society activates that European issues are discussed at grassroot
level and therefore it brings about a more legitimate European governance.36 As
legal requirements vary considerably from member state to member state, the
European Commission37 adopted a lowest common denominator of the legal
framework in all EU member states. According to this:
•
•
•
•
•

a foundation is an independent entity (with own legal personality in
general);
it has no formal membership;
it is overseen by governmental authority;
it serves a public benefit purpose; and
it has a founder who set up the foundations’s statute, determined its purpose and provided an endowment.

This very broad definition is not more than a working definition as it fails to
embrace the particularities in the charity sector in a few member states. In Italy,
for example, there is something like a “participatory structure” (membership),
whereas in Cyprus, Malta, the United Kingdom and Ireland the term “foundation” usually refers to a grant-making institution while there is no specific legal
form which will be shown below (3.).
The third sector is not only a very lively field of civil society action in the
European Union, it also has a significant impact on the EU labour market and
on cross-border mobility in various forms.
32 “Civil dialogue” as understood by Commission terminology was mainly labour law related
and focused on the dialogue of social partners until the late Nineties.
33 See http://europa.eu/rapid/press-release_IP-12-112_en.htm?locale=fr (last accessed
6/2/2014)
34 The underlying principle for this being the “no demos – no democracy thesis”.
35 Schauhoff, npoR 2013, p. 128.
36 Smismans, 2003, p. 489
37 Commission staff working paper, impact assessment, accompanying the document
“Proposal for a Council Regulation on the Statute for a European Foundation”, Brussels,
8.2.2012; SWD (2012) 1 final, p. 6.

© Palacký University Olomouc, Czech Republic, 2013. ISSN 1213-8770

75

ICLR, 2013, Vol. 13, No. 2.
The Commission therefore identified a number of obstacles that foundations
encounter when engaging in cross-border activities.
One obstacle is the uncertainty about administrative procedures and tax
provisions – an aspect which led to the ECJ’s preliminary ruling in the 2006
Stauffer decision which is outlined below. Very often, time-consuming and costly
procedures are inflicted upon charitable foundations that seek the same benefits
as domestic foundations. In addition to that, there is huge legal uncertainty
as for the recognition procedure and the costs involved which thwarts the
principle of economical allocation of resources, a pivotal principle of non-profit
governance.38 Alongside the procedural aspects, foundations from another
member state are less known in the member state they are active in which causes
confidence problems that result in fewer donations. As those obstacles are likely
to decrease the scope of cross-border funding within the EU, the Commission
deemed supranational initiative necessary whilst emphasising that the national
legal framework stays autonomous due to a lack of legal base for Brussels.39 At the
same time, the Commission emphasizes the mutual interdependence between
a strong intra-EU third sector and European citizenship, European identity,
participation and the European economy.40
As far as the judiciary on cross-border donation activity is concerned, the
case Stauffer41 was of central importance. The case concerned a charitable foundation being active in Italy and Switzerland with a purpose in the field of classical
stringed instruments and musical history that had been set up under Italian law.
The foundation gained regular revenues by renting out premises in Germany.
There were no offices in Germany and the administration for rental was done
by an external German private company. The foundation sought tax exemption
from the German corporate enterprise statute (Körperschaftssteuergesetz) as this
exemption is granted to organisations with a charitable status. The case that
reached the European Court of Justice via preliminary ruling had been pending in front of German courts until the German federal fiscal court referred
it to Luxembourg. The ECJ answered that member states were not obliged to
grant charitable status to an organisation that had been founded according to
another member state’s law but that it was indeed in line with treaty provisions
to grant charitable status to an organisation that fulfilled all the requirements to
be granted charitable status under domestic law, apart from the domestic seat.
The assessment whether all other provisions (apart from the seat) were fulfilled
stayed of course a matter for domestic courts. In the Persche case,42 the ECJ fur38 Lück, p. 66, 72f.
39 Commission Press Release: Proposal for a Regulation on the Statute for a European Foundation (FE), 8.2.2012; Memo/12/79
40 http://europa.eu/rapid/press-release_IP-12-112_en.htm?locale=fr (last accessed 6/2/2014)
41 C-386/04 Centro di Musicologica Walter Stauffer vs. Finanzamt München für Körperschaften
42 C-318/07 Hein Persche vs. Finanzamt Lüdenscheid
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ther stated that tax allowance was also to be granted if the cross-border giving
took place in another member state. Both the Stauffer and the Persche case illustrate that the European judiciary is sensitive towards national provisions that, in
effectu, impede cross-border donations.
3. The legal framework for charitable foundations
The legal framework provided for charitable foundations is probably the
most profound difference that the German and the English charity landscape
reveal.43 While the German civil code and the additional Landesstiftungsgesetze
prove a low regulation density – measured by German standards – they still provide a strict set of rules and a narrow legal form in particular for the prototype of
a German Stiftung established under private law. In England, there is no specific
legal form for a charity, even with a new form having been set up recently, the
charitable incorporated organisation (CIO). However, both countries provide a
fruitful environment for charitable organisations.
a. The German Stiftung under private law
The German charitable foundation (Stiftung) is governed by sections 80–88
of the German Civil Code (BGB) that provides a relatively strict set of rules as far
as the legal construction is concerned. In order to set up a charitable foundation
in Germany, the foundation must have a constitution (Satzung) that stipulates
the following:
•
•
•
•
•

the name of the foundation (§81 I S.3 Nr. 1 BGB);
the registered office (§81 I S.3 Nr. 2 BGB);
its purpose (§81 I S.3 Nr.3 BGB);
its capital and (81 I S.3 Nr.4 BGB); and
its management board (§81 I S.3 Nr. 5 BGB).

However, the management board (Vorstand) is the only mandatory organ
of the German Stiftung which follows from § 81 I Nr. 5 BGB. Something like
a supervisory board is entirely optional but nowadays seen as good practice.44
The foundation can be set up by private individuals (in any number), associations, business entities or public bodies. The German charitable foundation has
no members or trustees like the CIO under English Law. The beneficiaries of a
German charitable foundation can be individuals, called “Destinatäre”. Common
example for such beneficiaries would be a graduate getting a PhD grant from a
charitable foundation, an artist being financed for a project, a woman with a
migrant background getting financial support to enable her to enter the labour
market (language courses, PC training etc.) The charitable purpose mentioned
43 Cf. Schauhoff, npoR 2013, p.129.
44 Cf. Lück, p. 165.
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in § 81 I Nr. 3 BGB I is defined in §52 I of the Fiscal Code (Abgabenordnung)
and covers a broad range from the support of research, of arts, landscape preservation and environmental protection, help for asylum seekers, the promotion
of consumer protection, of equality between women and men, of sports, caring
for the youth and the elderly, and many more. §53 AO extends the charitable
purpose to the support of people that need help because of their physical or
mental condition and §54 AO adds parochial purposes such as the maintenance
of churches and the fulfilment of ecclesiastical aims such as taking care of the
elderly or of people with disabilities. This wide range of purposes that leads to
tax allowances faces constitutional barriers. No statuary purpose or activity is
allowed that contravenes basic principles of the German Constitution (Grundgesetz) or that promotes extremist ideas and proves contradictory to the idea of
friendly relations amongst the nations and the principles of international understanding.45
Due to the federal structure in Germany, the rules in §§80-88 BGB are
flanked by 16 Landesstiftungsgesetze that might have a similar outlook in various
aspects but that might also differ from one another considerably, for example as
far as the competencies of the ministerial body are concerned or the degree of
segmentation and precision of the accounting rules.
In general, the Landesstiftunsgesetze provide more detailed rules on the ministerial body the charitable foundation is accountable to, on a register of charitable foundations under the Landesstiftungsgesetz, the registering process, the
rights and duties of the charitable foundation, the appointment of the managing
directors, changing the purpose or the foundation’s constitution, some side provisions on local and parochial foundations and finally provisions concerning the
dissolution of the foundation which happens only in the cases of the purpose
having been achieved or making no sense anymore or in the case of insolvency.
b. The English legal framework for charities
The English legal framework for charities reveals a completely different picture than the German one which by and large stems from the different legal
traditions. While in Germany, the Stiftung as such can be set up under private or
public law (which follows from § 89 BGB) and while it can be legally dependent
or independent – the English legal framework is much broader and there is less
“regulation density”.
Under the 1993 Charities Act,46 activities for a charitable cause required no
specific legal form and there existed no legal form which amounted to an exact
equivalent of the organisational concept of “foundation” in civil law countries.47
45 §51 III German Fiscal Code (AO).
46 The 1993 Charities Act was replaced by the 2011 Charities Act.
47 Hopt/Walz/v. Hippel/Then, p. 33
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In England such as in most other common law countries, the basic requirement
for a charitable institution in order to be recognised as such was and is to have an
exclusively charitable purpose and to be administered for public benefit.
The different legal forms range from an unincorporated association, a company limited by guarantee /charitable company, a (charitable) trust to a charitable incorporated organisation.
While the trust is governed by a will or trust, the unincorporated association
is governed by a constitution of rules. The trustees serve as a decision-making
board and membership is possible. Both the trust and the unincorporated association leave trustees with liability.
In a company limited by guarantee, the trustees face only limited contractual
liability. Registration takes place both with the Companies House and the
Charity Commission.
Since 2012 a new legal form for charities exists, the so-called charitable incorporated organisation (CIO). The CIO was created as a response to requests from
people active in the charity sector to have a new structure for non-profit activities. The legal framework is set out in the 2011 Charities Act and in particular
the two flanking regulations and an order.48 However, what remains noteworthy
from a civil law perspective is that there is no statute under common law that sets
out rules for all legal forms that have a charitable purpose such as for example the
German Abgabenordnung would do for the status “Gemeinnützigkeit” (charitable
purpose). The reason for this certainly is that under common law, the charitable
purpose is even more perceived as a status rather than a specific legal form.
The governing document for a CIO is a constitution, trustees and members
are safeguarded from personal liability, the CIO has legal personality and it has
to be registered with the Charity Commission, which is an independent government department. The Charity Commission registers charities and is responsible for ensuring that charities act in line with legal requirements. It also grants
charitable status to organisations. Unlike Germany, where the recognition of a
Stiftung and overseeing whether charitable foundations act in line with the legal
provisions, remains within the competencies of the Länder due to Germany’s
federal structure, the Charity Commission is responsible for all CIOs within
England and Wales. The Scottish and Northern Irish counterparts are the Office
of the Scottish Charity Regulator (OSCR)49 and the Charity Commission Northern Ireland.50 The main legislative body for England and Wales is the Charities
Act of the year 2011 that replaced large parts of the preceding Charities Acts and
48 The Charitable Incorporated Organisation (General) Regulations 2012 (General Regulations), the Charitable Incorporated Organisations (Insolvency and Dissolution) Regulation 2012 (Dissolution Regulations) and the Charity Tribunal (Amendment) Order 2012.
49 http://www.oscr.org.uk/ (last accessed on 4/2/2014)
50 http://www.charitycommissionni.org.uk/index.aspx (last accessed on 4/2/2014)
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there are of course no such instruments as “regional statutes” as you would find
with the German Landesstiftungsgesetze.
c. The European dimension
On EU level, the European Foundation Centre (EFC) that was established
in 1989 plays a key role in the promotion of a European Foundation (Fundatio
Europaea, FE) with the third sector having responsibility and initiative being
a request made by academia.51 The EFC is a Brussels-based membership
association of foundations and corporate founders. It has some 230 members
which are national foundations or associations.52 Its goal is to strengthen the
European philanthropic landscape and funding as this is seen as a fostering
element of European Civil Society and beyond. Despite the fact that charity
law as such remains within the EU Member States’ competence as part of their
social and cultural policy,53 the European Commission, in joint action with the
EFC, has been the frontrunner in not only welcoming a harmonised approach to
charitable foundations in the EU, but also in developing a statute for a European
Foundation that is not to replace the existing national frameworks but to
complement and flank it in order to facilitate trans-national funding initiatives.54
The concrete legal basis for the regulation is Art. 352 TFEU which serves as
the legal basis when no other provision grants powers to EU institutions to
legislate.55 Moreover, the EFC’s main organ, the Annual General Assembly of
Members issued “Principles of Good Practice” during its summit in Prague as
early as the year 1994. Those principles deal with third sector’s transparency and
accountancy, with best practices towards the beneficiaries and improving public
relations and they underline the idea of creating an environment within the EU
that is friendly and welcoming towards foundations.56 In addition to that, the
EFC has started to set up a data base for the European third sector and to this
end closely works together with universities, research institutes, associations,
51 Cf. Weitemeyer, npoR 2009, p. 35; Schauhoff, npoR 2013, p.130.
52 The UK is represented with 11 members, amongst them, for example the Wellcome Trust,
the Charities Aid Foundation, the Community Foundation for Northern Ireland or the
Nuffield Foundation. Germany is represented with 24 members such as the Volkswagen
Foundation, Maecenata, the Academy of European Law Foundation or the Stifterverband
für die Deutsche Wissenschaft e.V.. Membership in the EFC is also open to non-EU members with countries such as Israel, Jordan, Senegal and Panama having one member each
and the United States being represented with 17 members.
53 As stipulated in Art. 4 II b TFEU, there is shared competency in the field of social policy
and Art. 6 lit.c TFEU allows the Union to “carry out actions to support, coordinate or supplement the actions of the Member States” in the area of culture.
54 Cf. Cranshaw, DZWIR 2013, p. 299; Schauhoff, npoR 2013, p. 129.
55 Art. 352 TFEU has been confirmed to be the right legal basis by the ECJ in cases concerning the European Economic Interest Group, the European Cooperative Society and the
European Company.
56 The Principles that have been revised in 2013/2013 can be found under http://www.efc.be/
about/Pages/Code-of-Practice.aspx (last accessed 4/2/2014)
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ministerial bodies and individuals. In 2012, the European Commission
released the proposal for a European Foundation Statute – a process that has
been initiated and shaped by the EFC. Despite several shortcomings in the
proposal,57 the fact that the European Commission has put the strengthening
of cross-border activities of public benefit purpose foundations on its agenda
in economically difficult times, leads into the right direction. The EU cannot
function without its citizens’ support in the long run. Supporting its citizens’
initiatives in the third sector directly influences the perception of “us” being
the European Union instead of “them” (in Brussels). The core of the FE is its
charitable purpose.58 The term charitable purpose is a very wide one and is
defined by each EU member states’ provisions that are related to tax law. Art.
9 of the proposal stipulates that the FE has legal personality in all EU member
states even though the acceptance procedure is of course determined by national
law(s). In order to be granted the legal status “FE”, the foundation must either
act in at least two member states or provide cross-border activity as a purpose
in its constitution. A notable difference to the idea of eternal existence under
German Law is that the FE can be limited in time.59 The minimum capital for the
FE is €25,000 according to Art. 7 of the proposal which is what some German
Ländergesetze would require as well (others require €50,000). In England, as
seen above, less capital is required. The basic requirements of the FE are a name,
a registered office (seat), a board of management, the mentioned capital and a
constitution. The management board must consist of at least three members
and is the only compulsory organ for the FE. Further provisions deal with
optional organs (and in case they are established their rights and duties towards
the management board), with conflict of interest, remuneration of members of
organs and of external auditors, financial accounting rules, transparency, liability
of the organs, changes to the constitution, termination and insolvency of the FE.
In line with good European spirit, the proposal also addresses diversity aspects
and employees’ representation. The control of legality embraces the compliance
with the national rules applicable, the FE’s constitution and the Regulation. All
in all, it has to be noted that the EFC’s activities and the Commission’s proposal
are work in progress.60 Whilst the proposal aims to address all aspects that can
arise with cross-border non-profit activity, it reveals some inconsistencies, which
are to be addressed and resolved in the future. It has to be stressed again though
that trans-national charitable activity and funding are at the very heart of civil
society and are one way of encouraging individuals to understand themselves
57 Cf. Jakob, npoR 2013, p. 5 who regrets that the chance to design a modern and intelligent
statute for European Foundations had not been realised and doubts that the current proposal can be adopted without changing several of its shortcomings.
58 Art. 5 FE
59 The proposal allows a limitation for as little as two years which is a strong point of criticism
as most charitable purposes cannot be reached within such a short time.
60 Cf. Jakob, npoR 2013, p. 2
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as European – an understanding which is needed more now than maybe ever
before.
III. Conclusions
1. Both England and Germany host an active and diverse environment for
charitable foundations. The philanthropic culture in both EU member states
reveals some differences, especially as far as the legal framework is concerned
which is a consequence of the common law tradition (England) and a classical
civil law country (Germany). Regardless of their legal forms and the regime they
are established under, foundations make a profound contribution to the development of a strong civil society and a stable democracy.
2. The history between the development of the German and the English charity sector shows some similarities and some differences. Both the similarities
and the differences are embedded in the larger context of the political and social
development, the element of class consciousness, but also cultural and religious
factors. In both countries, a strong and independent philanthropic sector exists
that cooperates with the public sector. In both countries, the culture of giving
and the ethics of reciprocity contribute to an active civil society.
3. There is fertile ground for both the existence and the persistence of charitable foundations in general. The preconditions for non-profit activities in civil
society are not only prosperity, political and economical stability, but also providing a legal framework that facilitates setting up charitable foundations which
are designed with longevity in mind. The Council draft regulation for a European Foundations Statute is - despite its various shortcomings that need to be
addressed - a first step in the right direction. Adopting the improved regulation
is a signal for donors and civil society across Europe that their activities and initiatives are respected and valued.
4. The global instability through the financial crisis, the credit crunch and the
banking crisis had a detrimental effect on the sustainability of charitable foundation’s assets and wealth which was triggered off by low interest rates. While large
foundations face a greater diversification in their investments, smaller foundations were and are still struggling. It has proven sensible for all foundations not
to change investment principles over night but stay calm in times of instability
and take into account lower margins of gains and dividends in order to secure
the foundation’s very existence. However, all in all, the sector continues to grow.
5. In England, Germany and across the European Union the knowledge and
publicity about third sector activities needs improving by various means and in
different environments. Such outreach can happen in schools, at churches, at
youth clubs, in sports centres and hospitals to name but a few. The importance
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of an enhanced knowledge about this form of engaging into community life is
that it is one form of participation and actively shaping democracy. Moreover,
even tough altruistic behaviour is never isolated from an egoistic motivation,
(not only young) people need role models and see examples of the possibility to
make a change in society by one’s individual activity.
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Abstract: Hungarian family law is regulated primarily in the Family Act today. This Act
was accepted in 1952 but as it has been modified several times it serves the legal interests of family and family members in harmony with European standards. Nevertheless,
the idea of codifying a new Civil Code in 1998 raised the question whether family law
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on this issue at that time, but later on it became accepted that family law should get back
into the corpus of a Civil Code. The article gives an analysis of the developments and
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I. The codification of the new Hungarian Civil Code and trends in the
Family Law Book
The recodification of the new Hungarian Civil Code began in 1998. After
several stages and curves the codification resulted in a Bill which was submitted
to the Parliament in July 2012. The Parliament discussed it in autumn and winter
2012. This Act on new Civil Code was accepted on 11 February 2013 and enters
into force on 15 March 2014. The Hungarian Civil Code that is Act No. V 20133
is consisted of Books among which family law creates the fourth one (Fourth
Book: Family Law). The basic concept of family law was the maintenance of the
well-based and well-working detailed rules and the modification of the existing
rules in well-reasoned cases.
The new family law rules tend to keep step with the new challenges and tendencies while maintaining the traditional institutions of family law. The challenges with which family law is facing in Hungary are the decreasing number of
marriages, the increasing number of divorces, the growing number of cohabit1
2
3
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ants, the legal demands of the same-sex partners, the complexity of spouses’ and
cohabitants’ property relations, the growing need of taking into attention the
child’s rights and interests specially in a case when his or her family is breaking
up.
In the following the family law principles, the marriage including its personal and property law consequences, the non-marital partnerships, that is registered partnership and cohabitation, and lastly the parental responsibility and
the child-parent contact are to be introduced.
II. Main Parts of the Family Law Book and the family law principles
The Family Law Book is consisted of five Parts, these are the following: principles, marriage, family law consequences of cohabitation, relationship of relatives and guardianship. While the principles and cohabitation’s family law consequences do not take up too much room in the Family Law Book the marital
relationship and its legal consequences are regulated deeply such as the relationship of relatives in the frames of which the child-parent relationship is covered
by complex rules.
Four principles introduce the Family Law Book with the aim of emphasizing
that family law is a special branch of civil law where distinguished legal rules
are to be applied upon special considerations. The principles are the following:
protection of marriage and family, protection of the child’s interest, equality of
spouses and lastly fairness and the protection of the weaker party.4 All principles
affect the child’s position and his or her interests.
The protection of family and marriage – as the first principle – reminds not
only the notion in the Family Act but reflects the wording of the Basic Law5 of
Hungary. Although the Family Act being in force now guarantees the protection
of the child’s rights and interests, the new Civil Code emphasizes some children’s rights. According to the second principle the child’s interests and rights
are specially protected in family relationships and the child has the right to be
brought up in his or her own family. If it is not possible it has to be guaranteed
that the child should be brought up in familial environment as far as possible
and maintain his or her family relationships. According to the last paragraph the
rights of the child to be brought up in his or her family or familial environment
and maintain the family relationship should be restricted only in legally determined cases, exceptionally and only in the child’s interest. Thirdly, the Family
Law Book repeats a classic family law principle as the spouses are equal both in
family issues and in the issues of their matrimonial life. Fairness and protection
of weaker party are rather new principles even if the protection of the weaker
4
5

§§ 4:1-4:4
The Basic Law was accepted in April 2011 and entered into force on 1 January 2012.
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party has already been applied according to the concrete circumstances in a certain case. Fairness is required in the Family Act as the court has to render the
spouses’ property relations with regard to the requirement of fairness which is
nevertheless applied in the judiciary on an exceptional basis.
III. Marriage
1. The concept and protection of marriage
Marriage has remained the issue of the first and huge part of the Family Law
Book. This kind of regulation is in harmony with the Family Act being in force
now and the Basic Law according to which Hungary protects the institution of
marriage, the conjugal union of a man and a woman based on voluntary and
mutual consent and the family; and one basis of the family is marriage.6
Although the notion is marriage is not defined in the Family Law Book its
legal consequences are far reaching as in other European family law jurisdictions. The importance of marital status is reflected in the fact that the above
mentioned new principles of Family Law Book deal primarily with marriage and
the legal situation of spouses. Although there are three types of marital or nonmarital partnerships in Hungary7 the Family Law Book principle contains the
equality definitely only with regard to spouses.
2. Personal legal consequences of marriage
Marriage has the widest spectrum of personal legal consequences in comparison with other partnerships. Fidelity is required from the spouses and they
should cooperate to reach common aims and support each other.8 According to
the Family Law Book spouses should reach common decisions in the issues of
the marital and family life while in their own personal issues they should decide
on their own with regard to the common child’s and the other spouse’s interests.9
Hungarian law generally treat the issue of name-bearing really strictly and it is
reflected in the manner of regulating the spouses’ names. An emphasized right
of the spouses that they may change their names after marrying and this right
6

7

8
9

Article L) of Basic Law. According to Article L) ”Hungary shall protect the institution of
marriage, the conjugal union of a man and a woman based on voluntary and mutual consent and the family as the basis for survival of the nation. The basis of the family is marriage
and parent-child relationship.”
See Orsolya Szeibert, Cohabitation, Registered Partnership and their Financial Consequences in Hungary, in Bill Atkin (ed), The International Survey of Family Law 2009
Edition (Jordan Publishing Limited, 2009) pp 203-213.; Orsolya Szeibert, Partnerships in
Hungary in the light of the new legal developments: status or contract?, in Bill Atkin (ed),
The International Survey of Family Law 2012 Edition (Jordan Publishing Limited, 2012) pp
115-122.
§ 4:24(1)
§ 4:25
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cannot be exercised by either registered partners or de facto cohabitants. Both
the husband and the wife may change his or her earlier family name and according to the detailed rules they may choose and bear a common or linked family
name, too.10
3. Property relations of spouses
The property relations of spouses are regulated expansively. The Family Law
Book contains regulations concerning the property relations of spouses, the
default matrimonial property regime, alternative matrimonial property regimes,
usage of the common dwelling and the maintenance of the former spouse.
3.1. Default matrimonial property regime
According to the Family Act the default matrimonial property regime is
the community of property regime.11 It was introduced as the only system in
1952. The community of property regime tends to create a balance between the
spouses, their work and contribution to the common life. This default matrimonial property system is maintained in the Family Law Book. In the frames of
community of property regime each spouse has its own separate property and
they have a common property. The Act enumerates the categories of separate
property in the form of a non-exhaustive list. The property acquired before marriage, the inherited property, the property acquired as a gift, the property which
does not exceed the usual extent or quantity, the property which provides one
of the spouses’ personal needs and the property replacing the separate property belongs to the personal property of the spouses. The common property is
not listed in the Act as each asset which is acquired by the spouses or either of
them in the course of the matrimonial community of life belongs to the common
property as a main rule, except for the separate property.
In matrimonial property cases brought before the court several issues may
concern the legal nature of the asset. The spouses as parties to a legal case often
debate the beginning of the matrimonial community of life or the financial contribution to the acquirement of an asset. In order to suit this claims the judiciary
has developed some legal presumptions. If the fact is debated whether there was
matrimonial community of life between the spouses in a period of time, the legal
presumption is that while the matrimonial bond connected the spouses to each
other the matrimonial community of life existed as well. The burden of proof is
on the spouse who debates it. Sometimes the matrimonial community life begins
later than the marriage itself but this problem emerges rather at the end of the
common life: the spouses finish their community of life months or even years
before the divorce.
10 §§ 4:27-4:28
11 § 4:34(2)
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Another legal presumption is that each asset concerning which there is a
debate between the spouses whether it belongs to the common property or the
separate property, belongs to the common property. The proof is burdened on
the party who wants to see it as his or her separate property. Another problem
concerning the same issue is whether there happened any contribution from
either spouse. After long years of a marriage in a community of property regime
it is difficult to identify an asset as it belongs partly to the common property and
partly to one spouse’s separate property. Each party has to prove the contribution from the separate property unless the legal presumption according to which
there happened no such contribution wins. The presumptions concerning the
matrimonial life and the common property create part of the normative rules in
the new Family Law Book.12
3.2. Alternative matrimonial property regimes
When the Family Act was enacted the community of property regime as the
default property regime was the obligatory one and the spouses could not deviate. The possibility of matrimonial property agreement was reintroduced into
the Hungarian family law in 1986. The current rule of the Family Act states that
the spouses or future spouses may enter into a matrimonial property agreement
for the time of their matrimonial community of life. Nevertheless, in the Family Act the matrimonial property agreement is regulated laconically. This will
change in the Family Law Book as it promotes the matrimonial property agreement and emphasises the contractual freedom of the spouses. The spouses may
deviate from the rules of the default matrimonial property regime but with the
aim of providing the details the Family Law Book introduces two alternative
matrimonial property regimes and gives rather detailed rules for the spouses’
contracts altogether.
The so-called model rules of the regime of participation in acquisitions and
those of separation of property appear in the new Civil Code.13 Although these
are brand new rules both regimes were known and applied in Hungary before the
1950s. During the codification of the model rules also the experiences and difficulties of that earlier Hungarian judiciary were taken into attention. Nevertheless, the spouses may deviate also from the rules of the alternative matrimonial
property regimes. The register of matrimonial property agreements is proposed
to be set up with the aim of securing the interests of third parties and creditors.

12 § 4.35(1), § 4:37, § 4:40. See the Hungarian answers (Orsolya Szeibert and Emilia Weiss)
on the detailed rules of Hungarian matrimonial property regime as regulated in the Family
Act in: Katharina Boele-Woelki, Bente Braat and Ian Curry-Sumner (eds.), European Family Law in Action Vol. IV: Property Relations Between Spouses (Intersentia, 2009)
13 §§ 4:63-4:74
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4. Maintenance of the former spouse
The rules of maintenance of the former spouse14 are kept in the Family Law
Book and the conditions for maintenance have not been changed. These requirements are the lack of means and the lack of unworthiness on the claimant’s side
and the ability of the debtor to pay. Unworthiness depends on the behaviour
of the claimant during the marital life. According to the Hungarian judicature
the behaviour which broke the moral basis of marriage and contributed to the
irretrievable and total breakdown of married life is to be taken into attention.
Even if all conditions are fulfilled, the court cannot order spousal maintenance if
the debtor is unable to pay. The court takes into consideration the debtor’s ability to work, his or her real earning capacity and his or her assets. Whether the
debtor is expected to use his or her assets in order to fulfil his or her maintenance
obligation depends on the kind of assets. The amount of maintenance, which is
generally to be paid in periodical payments, depends on several circumstances,
namely the level of lacking of means, the ability of the debtor to pay, the standards of living of both spouses. Those are taken into consideration when the court
determines the exact amount of maintenance.
Although the regulation concerning spousal maintenance preserves the rules
of the Family Act, some brave new rules are appearing. The Family Law Book
evaluates the extremely short marriage and the lack of common child. If the
marital life lasted not as long as one year and the spouses did not have a common child the maximum duration of spousal maintenance after divorce may not
exceed the duration of the marital life as a main rule.15 The competent court may
not order the maintenance in lump sum but the spouses may enter into an agreement according to which the obligation should be performed in a lump sum
payment.16 That shows the acceptance of the principle of “clean break” at least in
case of agreement. A third point is that the claim for spousal maintenance may
be revealed today and this possibility is not sustained at all. The right to spousal
maintenance ceases not only when the claimant enters into a new marriage or
establishes a registered partnership but also in case of cohabitation.17

14 See the Hungarian answers (Orsolya Szeibert and Emilia Weiss) on the detailed rules of
Hungarian spousal maintenance as regulated in the Family Act in: Katharina Boele-Woelki, Bente Braat and Ian Sumner (eds.), European Family Law in Action Vol. II: Maintenance
Between Former Spouses (Intersentia, 2003)
15 § 4:29(3)
16 § 4:32
17 § 4:33
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IV. Non-marital partnerships
1. Registered partnership
Registered partnership is regulated in Hungary in the Act No XXIX of 2009.18
Although registered partnership creates personal status like marriage it is not
even mentioned in the new Civil Code. Two same sex persons above 18 may
establish a registered partnership by the same process as a marriage which means
that the declaration of the parties’ identical intention creates registered partnership. The principle of monogamy means in this context that not only an existing
marriage but also an existing registered partnership will result in a new marriage
or registered partnership being regarded as void.
Today a main rule is that in issues not regulated by the Act of 2009 the rules
of the Family Act concerning marriage are to be applied analogously and as the
acquired rights of registered partners cannot be modified the Act of 2009 will
escort the new Civil Code in this sense.
The property consequences of registered partnership are the same in their
entirety as those of marriage including inheritance rights as well. However, while
the personal legal consequences are also the same as in case of marriage as a main
rule, the Act of 2009 mentions the exceptions. Registered partners cannot use
their partner’s surname at least by the change of the personal status, they cannot
adopt a child together and cannot take part in a medically assisted reproduction
process. Albeit a registered partnership may be terminated by court which corresponds to divorce, an extra method of termination is also available for registered
partners being not opened for spouses it is the termination by public notary.
2. Cohabitation
Cohabitation which is regulated today in the Civil Code of 1959 will create part of the new Civil Code in two Books. Cohabitants appear both in the
Sixth Book and in the Fourth Book. According to the Hungarian legal viewpoint
cohabitation is a contract which is to be regulated outside of the Family Law
Book. That is why the cohabitation and some legal consequences are regulated
in the Book of Obligations. However, cohabitation may procure so-called family law consequences but only if the cohabitants have common child and their
relationship lasted at least one year long.
2.1. Cohabitation as a contract between cohabitants
Sixth Book of the new Civil Code provides rules for the definition of cohabitation, the property issues and the possibility of arranging the usage of the common dwelling after the termination of the cohabitation by contract.
18 Act No XXIX of 2009 on Registered Partnership and the Modification of Legal Rules in
Connection with Registered Partnership and the Facilitation of the Proof of Cohabitation.
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The notion of cohabitation does not change as cohabitants are two persons,
whether different sex or same sex, who live together, without entering into a
marriage or a registered partnership, in a common household, in an emotional
fellowship and in an economic partnership (community of life) and they are not
related to each other in direct line19 They cannot be siblings or half-siblings and
neither of them can live at the same time in a marital community of life, a community of life in a registered partnership or in cohabitation with a third person.
What regards their property relations the default property regime resembles
the regime of acquisitions of property which is an alternative property regime
for spouses. Just as in case of marriage, also in case of cohabitants the cohabitants’ property agreement is highly promoted and the cohabitants may create the
contractual terms as freely as the spouses even if there are cogent rules in both
cases.20
2.2. Family law impacts of cohabitation
If the partners live together at least one year long and they have a common
child either of them may refer to the family law consequences of the relationship. These consequences are incorporated in the Family Law Book and concern
the maintenance the former cohabitant and the possibility of a court decision
on the usage of the common dwelling by the former cohabitant.21 Both rules of
the maintenance and those of usage of the common flat derive from the marital
regulations respectively. Nevertheless, there are clear distinctions in both cases
with the aim of not to provide as severe ruling as for spouses.
Although it is not regulated definitely it goes without saying that on the field
of parental responsibilities the cohabitants have the same rights and obligations
as spouses. The establishment of the parental status does not happen the same
way as in case of spouses. The paternal status does not emerge automatically and
the cohabitants cannot adopt a child together. However, they can take part in
medically assisted reproduction processes provided that they are different-sex
persons.
V. Parental responsibilities
1. Joint parental responsibilities
If the parents live together the parental responsibilities are exercised jointly
and independently of the fact whether they are spouses or cohabitants. Nevertheless, even if they live apart from each other the joint parental responsibilities
19 See Orsolya Szeibert-Erdős,Unmarried Partnerships in Hungary, in Katharina Boele-Woelki (ed), Common Core and Better Law in European Family Law (Intersentia, 2005), pp
313-330
20 § 6:515
21 §§ 4:86-4:95
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is the main rule as parents exercise parental responsibilities jointly even if they
do not live together in lack of their agreement, the court’s or the public guardianship authority’s decision.22
In case of divorce or the splitting up of the cohabitation parents may agree on
joint parental responsibilities. In case of divorce upon mutual consent the agreement on the parental responsibilities is one of the ancillary questions and in this
case they do not have to agree on contact but have to agree on child’s maintenance and determine the residence of the child.23 Even if there is no mutual consent when divorcing or parents were not spouses but their common life breaks
up they have a possibility to put their agreement on joint parental responsibilities
before the court and claim for its approval and this agreement has to extend to
the child’s residence as well. Concerning the child’s residence neither the Family
Act nor the new Civil Code knows definitely the possibility of alternating residence, nevertheless, the Family Law Book leaves this opportunity open. Today
the alternating residence is not a well-known and well-spread legal institution
in Hungary.
The new Civil Code gives some instructions to the parents living apart from
each other but exercising joint parental responsibilities. They should provide a
balanced lifestyle for their child and both of them have the right to act alone in
the interest of the child and besides of informing the other parents if an important decision have to be taken promptly.24 In case of a disagreement on an important matter the parents will have the possibility to apply to the guardianship
authority. So far the court has had this competence but the new rules delegate
some competences to the guardianship authorities. If parents cannot cooperate
during the exercising the joint parental responsibilities either of them may claim
that the court should terminate the joint parental responsibilities.
2. The sole exercise of parental responsibilities and the division of the
parental rights and obligations
In case of either divorce upon the spouses’ mutual consent or reaching an
agreement after the break-up of the relationship the parents who live apart from
each other may agree that either of them should exercise the parental responsibilities solely or, as a new possibility, divide the parental rights and obligations.25
If they cannot agree the court will decide on the parental responsibilities either
upon their claim or ex officio if this is necessary in the child’s interest.
Lacking of agreement either party may claim for the court’s decision. The
court cannot order the joint parental responsibilities against the will of either of
the parents so one of the parents may be given the parental responsibilities and
22
23
24
25

§ 4:164(1)
§ 4:21(3)-(4)
§ 4:164(2)-(3)
§ 4:165(1)
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it is up to the court’s discretionary power which parent gets those. According to
the judicial practice each circumstance has to be weighed and the crucial is how
the child’s physical, mental and moral development might be promoted better. In
that case the child will reside with the custodial parent and the non-residential
parent will have the right to contact with the child. The parent who does not
exercise parental responsibilities maintains the right to decide on important
matters affecting the child in conjunction with the holder of the parental responsibilities as a main rule.
The new Civil Code provides discretional power to the court to empower
the non-residential parent to exercise some rights and tasks even besides giving
the parental responsibilities to the another parent and, on the other side, even
the right to decide on important matters affecting the child in conjunction with
the holder of the parental responsibilities might be taken away from the nonresidential parent. This flexibility on the field of the parents’ agreements and the
judicial decisions seem to serve the child’s interest even better.
3. The rights and obligations of the non-residential parent
As the number of parents and children who live in separate households after
the break-up of the parents’ marriage or cohabitation has been growing almost
continuously a brand new chapter of the Family Law Book is devoted to the
rights and obligations of the non-residential parent. The parent exercising the
parental responsibilities and the non-residential parent have to cooperate with
each other to be able to provide the balanced lifestyle of the child. Besides, they
have to respect each other’s family life.26 Although no direct sanction is introduced in breaching these obligations it may have – sometimes indirect – consequences on long term.
The parent who does not exercise parental responsibilities maintains the
right to decide important matters affecting the child together with the holder of
the parental responsibilities.27 Both parents are involved in those decisions even
lacking joint parental responsibilities. These issues are the determination and
change of the minor’s name, the child’s residence, change of child’s citizenship,
his or her education and career. In case of the parents’ failure in reaching a decision on either of the important matters the public guardianship authority has a
competence to decide.
Special obligations are introduced on informing the other party. The residential parent is obliged to inform the other parent about the child’s development,
health and studies regularly.28 If the non-residential parent asks for information
the residential parent has to give the information requested for. If the non-residential parent is empowered with some rights and tasks concerning the child
26 § 4:173
27 § 4:175
28 § 4:174, § 4:176
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this parent also has to comply with the requirement of informing the other parent. These obligations are not balanced with any direct sanction. Nevertheless,
on longer term there may be indirect consequences.
VI. Parent-child contact
Nowadays, a lot of parents and children are affected by the issue of contact
that is why the Family Law Book regulates this field with detailed rules. According to the main rule and being in harmony with the Convention on Rights of the
Child of 1989 the child has a right to keep personal and direct contact with his
or her parent. The non-residential parent has a right to maintain contact with
his or her child and it is also an obligation on him or her. The custodial parent
or person is obliged to provide the undisturbed contact. Although the contact
rights of the parent may be restricted in cases defined in the Family Law Book,
the right to keep contact with the child is in principal rather strengthened. The
factual familial relationships are taken into attention in harmony with the judiciary of the European Court of Human Rights.
New rules are codified concerning the parents’ obligation on informing each
other without any delay if the actual occasion of parent-child contact is hindered. If the occasion of contact falls off and it is not to be imputed to the nonresidential parent it has to be replaced at the soonest possible and proper date.
The emphasis on contact is shown by the introduction of rules on responsibility.29
Whenever either parent obstructs the contact without due reason or breaches the
regulations on contact is obliged to reimburse the other party’s losses. Both the
court and the public guardianship authority have competence in contact issues
and they may also restrict or revoke this right in the child’s interest.
Summary
At the end of 2013 the Hungarian lawyers are preparing for the application of
the new Civil Code including the new family law regulations. We shall see later
on how the regulations are shaped in the judiciary and whether the slogan “cautious progress”30 which characterized the Draft of the Family Law Book becomes
true.

29 § 4:183(1)
30 Cautious progress was the title of the series which published the planned new family law
regulations in the periodical Family Law in 2005-2007, the author of the series is András
Kőrös. See also András Kőrös, New Features of Hungarian Matrimonial Property Law in
the Draft of a New Civil Code, in Bea Verschraegen (ed), Family Finances (Jan Sramek
Verlag, 2009) pp 675–681.
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Abstract: In sports environment there is a whole range of different types of wrongful
conduct sanctioned not only by disciplinary bodies using specific rules accepted by the
executive authorities of sports organizations but also more serious cases that have to be
judged in accordance with criminal law. There has been a long debate whether criminal
law should intervene into the area of sport, i.e. whether sport and its environment is
in itself such an autonomous system that it could deal with all the matters of criminal
nature on its own. The area of sport environment involves a whole range of illegal acts,
ranging from criminal liability of sportsmen responsible for injuries inflicted upon others in the area of sport, the issues of hooliganism in sporting events, breach of the public
peace as far as the issue of match-fixing including the crimes of bribery and illegal betting. Generally speaking, we are of the opinion that there is no good reason why the
criminal law should not be allowed to intervene into the area of sport in certain cases.
The basic argument to be used is the fact that every social activity must be carried out in
accordance with the legal order of the country, the area of sport being no exception. The
area of sport or to be more precise the specific types of sports activities are regulated by
special internal and statutory rules introducing certain sanctioning mechanisms in the
form of disciplinary rules which can be enforced by different disciplinary bodies.
Keywords: sports environment, corruption, match-fixing, illegal betting, disciplinary rules, criminal liability of sportsmen

Introduction
In sports environment there is a whole range of different types of wrongful
conduct sanctioned not only by disciplinary bodies using specific rules accepted
by the executive authorities of sports organizations but also more serious
cases that have to be judged in accordance with criminal law. There has been
a long debate3 whether criminal law should intervene into the area of sport, i.e.
whether sport and its environment is in itself such an autonomous system that
it could deal with all the matters of criminal nature on its own. The area of sport
1
2
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environment involves a whole range of illegal acts, ranging from criminal liability
of sportsmen responsible for injuries inflicted upon others in the area of sport,
the issues of hooliganism in sporting events, breach of the public peace as far as
the issue of match-fixing including the crimes of bribery and illegal betting.
Generally speaking, we are of the opinion that there is no good reason why
the criminal law should not be allowed to intervene into the area of sport in
certain cases. The basic argument to be used is the fact that every social activity
must be carried out in accordance with the legal order of the country, the area
of sport being no exception. The area of sport or to be more precise the specific
types of sports activities are regulated by special internal and statutory rules
introducing certain sanctioning mechanisms in the form of disciplinary rules
which can be enforced by different disciplinary bodies. However, there are
certain ways of conduct which cannot only be sanctioned under the disciplinary
rules as they also require sanctions applied under the system of legal norms. In
cases of the application of criminal sanctioning for injuries inflicted in the course
of sports activities it is more difficult to impose such a sanction (but, this issue
is not covered in this article). However, in cases of fraudulent behavior, bribery
and corruption in the area of sport there is no reason why the criminal law rules
should not be applied. This is the type of conduct showing the same signs as
and having the nature of property crime. In some of these cases the application
of disciplinary rules and sanctions would be insufficient, thus the criminal law
sanctions will have to be applied. It is essential that bribery in all its forms as the
crime that can be found in all society should be sanctioned not only for the sake
of the repression itself, but also as a prevention and deterrent of further crime of
this type. This is the main reason why the criminal law will be applied in these
cases. Such cases of corruption in sports environment cannot be separated from
other cases that can be found in other social activities saying that the area of
sports environment is so autonomous that it can sanction such conduct on its
own.
On the contrary, it can be stated that in order to effectively sanction these cases of corruption it is essential that a certain type of mutual cooperation between
the disciplinary bodies and specific state authorities should be applied. These
authorities regard this type of corruption as a specific type of crime, or in other
words crime committed in a specific type of environment. This type of effective
mutual cooperation will definitely result in a faster and thorough investigation of
all circumstances and more effective sanction imposed for the crime committed.
It is the issue of corruption , bribery and illegal betting mentioned above
that will be dealt with in the following paragraphs. Criminal law regards such
conduct as the crime against the order in public affairs combined with property
crime (including bribery, fraudulent behavior etc.). The expression match-fixing
(spot-fixing or sport manipulation) can be understood as illegal (or non-ethical)
manipulating or an attempted manipulating of a match while in progress (or the
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result of a match) with the intent to gain certain financial or other benefit that
can be acquired through persons involved in the sporting activity.
The issue of corruption, illegal betting and bribery itself includes apart from
other things a whole range of typified conduct which can be, under certain circumstances, sanctioned under the rules of criminal law. For the purposes of this
paper we have split them into two groups.
Bribing private persons who perform or in a way participate in sporting
activities constitutes the first group of such wrongful conduct. It includes apart
from other things bribing referees, particular sportsmen (no matter whether it
is in individual or collective types of sporting activity). Then it also includes
bribing particular sports clubs, teams or the representatives of such teams. From
this perspective we can also talk not only about the criminal liability of private
persons but also about liability of legal persons. These cases are not merely
hypothetical cases based on an imaginary theoretical events, but they are real
cases currently being solved in our legal environment. Some of them will be
analyzed in the following text. The most frequent type of crime currently debated
will probably be the illegal sport manipulation through bribing referees, arbiters
etc.
On the other hand cases of illegal betting where the sportsman or another
person intentionally manipulates the match result in order to gain some financial
or other benefit for himself or for somebody else falls within the second group. It
should be noted that in practice both groups briefly outlined above mingle with
each other and mutually interact, which can also be seen in the specific cases
analyzed in the following text.
The question of organized crime connected to the wrongful conduct in sports
environment that has been touched upon above could also be a part of the issues
discussed in this paper. It is especially the most serious high-profile corruption
cases where it can be seen that the wrongful conduct was not a mere excess but
a sophisticated system of illegal manipulation with the results of certain sporting activities. The area of organized crime is such a serious issue that it requires
sanctions imposed under the criminal law (the sanctioning according to the disciplinary rules only being highly insufficient in these cases). That is why we talk
about the criminal liability of the offenders involved in this type of wrongful
conduct. Prosecuting this type of crime by the authorities active in the criminal
prosecution is also very important as these criminal organizations frequently do
not only deal with corruption and illegal betting but they might also be involved
in a more serious criminal activity such as e.g. drug dealing or human trafficking.
That is why the investigation and subsequent prosecution of the wrongful conduct mentioned above may lead to revelation of a more serious criminal activity.
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1. Corruption
Corruption is a social-wide phenomenon penetrating into a whole range of
different social activities to a larger or smaller extent. One of the social activities
also affected by corruption is the area of sport. Cases of corruptive behavior can
not only be found in public sector, but also in private sector, which is among
others the area of sport activities. Corruption is a type of social wrongful conduct characteristic by a high degree of latency. It is only a small amount of such
a conduct that will be revealed and sanctioned under disciplinary and criminal
law rules while the substantial part of such a conduct remains undetected.
The evidence proceeding is another problematic aspect in the process of
detecting such a criminal activity. This can also be seen in the cases analyzed in
this article. There is a whole number of cases of suspicious behavior (such as e.g.
bribery, frauds etc.) large number of which never ends in conviction as a result
of lack of evidence or the inability to prove fault and other statutory elements of
the crime. It should be noted that this is not a new phenomenon as its origins
can be traced back in the history. However, this type of conduct is on the increase
and it has become more visible in the last few decades as a result of the process
of commercionalization. The phenomenon also relates to the recent conception
of sport. Today professional sport can be regarded as a form of a wage earning
activity which can be accompanied by a number of negative aspects.
Those involved in the sporting activities are sometimes under such a strong
pressure to produce maximal economic results that they will resort to extreme
solutions acting in violation of both, the disciplinary rules and even the legal
order. In order to sanction less serious cases of wrongful conduct it will be
enough to apply the disciplinary rules. The more serious cases will require sanctions imposed under the civil law and extreme cases of such a conduct will be
sanctioned under the criminal law. In this context it should be noted that the
breach of disciplinary rules does not necessarily mean a violation of legal order
whereas the violation of legal rules should automatically equal to the breach of
disciplinary rules which should be in harmony with the legal order.
As it has been mentioned above there is a whole range of different forms
of corruption in the sports environment such as bribing referees, players, club
officials, clubs, teams or the representatives of the teams etc. Bribing persons
participating in sporting activities is a negative phenomenon and it can be said
that this type of conduct is on the increase. Such bribery can be recently found
in different types of sporting activities, both individual and collective. Bribing
referees will probably be the most frequent type of such a corruptive behavior
today. It is good to know that sport is a rather wide social activity, including a
whole range of different sectors and sporting activities. That is why referees and
arbiters have such a strong position as they can relatively easily manipulate the
results of these activities to a lesser or bigger extent. In case of individual sports
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the position of these referees and arbiters is rather limited as their role is often
considered as a supervisory or controlling one. However, the situation seems
to be more problematic when it comes to collective sports where these persons
have extensive rights and thus they can significantly manipulate the progression
of such a sporting activity.
2. Illegal betting
These are the cases which include wrongful conduct consisting in illegal and
intentional manipulation of a game progress on the part of the sportsman or
other persons participating in the sporting activity with the intent to gain certain
benefits, financial benefits etc. These are the cases of aimed manipulation of the
sporting activities results which can mostly be found in the area of illegal betting
itself.
The obvious danger of such a wrongful conduct can be found in individual
sporting activities where the result depends upon the specific sportsman. In case
of collective sports the manipulation with the sports results can be more difficult, however, it is not impossible. In order to illustrate the point we can choose
a real case of a tennis match Davydenko – Arguello where Davydenko at that
time the 4th player of the ATP Chart decided to untimely withdraw from the
match against Arguello – a tennis player who occupied the 87th position in the
ATP Chart at that time. The official reason for the withdrawal from the match
was injury. This conduct was later analyzed and investigated by the ATP. The fact
that someone bet 7 million pounds on the victory of the weaker player was the
reason for such an investigation. The sum of money betted on the victory of the
weaker player increased in the course of the match even though Davydenko won
the first set.4 In the end Davydenko was acquitted and cleared of all charges even
though it was stated that a certain amount of illegal manipulation had occurred
in this case.5
It was also the scandal of an Austrian tennis player Daniel Koellerer which
can be regarded as a high-profile case and to some extent also a landmark case
in this area. Daniel Koellerer who was accused of a illegal manipulation of tennis
matches in 2009-2010. A disciplinary authority sanctioned him by a life ban on
the professional activity and a fine in the amount of US $ 100 000.6
Among those sanctioned by the life ban on the professional activity because
of match-fixing and illegal manipulation with the results of tennis matches were
4
5
6

It was the betting office Betfair which drew the attention of the ATP saying that this bet was
suspicious. This betting office has had an agreement with the ATP since 2003 to draw the
ATP’s attention upon suspicious betting in connection with tennis.
Inquiry Into Betting Clears Davydenko. In: [online]. [cit. 2013-11-06]. Available on: http://
www.nytimes.com/2008/09/13/sports/tennis/13tennis.html?_r=0.
Daniel Koellerer banned for life for match-fixing. In: [online]. [cit. 2013-11-06]. Available
on: http://www.bbc.co.uk/sport/0/tennis/13608639.
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the Serbian tennis player David Savič7 and a Russian tennis player Sergej Krotiouk.8
Those three mentioned above were the first tennis players to be sanctioned by
this type of a strict penalty by the disciplinary authorities.
Another case that can be used as an example of match-fixing or illegal
manipulation with match results in individual sports is the scandal involving
Sumo Matches in Japan in 2011. This affair surfaced as a result of the investigation
of a case of bribery in baseball where some Sumo wrestlers were also involved. As
a result of analyses of phone calls and text messages it was proved that the results
of some Sumo matches were also manipulated and fixed. During this scandal
13 professional Sumo wrestlers were accused including the main sponsor of
these matches Tokitsukaze who later admitted to the wrongful conduct. In
total 65 people were accused of this type of wrongful conduct. In the course of
investigation it surfaced that it was JAKUZA, the infamous Japanese criminal
organization which also participated in the manipulation with the results. As a
result of this scandal the main tournament was cancelled. This was the first time
this had happened from 1946. Those who participated in this conduct were not
prosecuted in the end.9
However, it can be said that the number of such cases which have been
detected recently is on the increase. Most of them are sanctioned mildly , i.e. on
the disciplinary level. However, in order to detect this type of wrongful behavior
it is essential that the betting offices should cooperate with the sports authorities
and subsequently with the bodies in charge of criminal proceedings.
On the other hand in case of collective sports there is a danger of intentional
match-fixing and manipulation with results on the part of referees in order to get
some benefits through illegal betting. This will be demonstrated in the following
text by analysis of a whole range of other cases which were solved in the Czech
Republic as well as abroad. With team sports it is more difficult to manipulate
the progress and result of the match by just one player or a member of a team.
First, such a person merely represents a link in the whole team and thus his or
her effort to manipulate the result does not necessarily have to be successful.
Next, such players are much more under the surveillance of the other players
their behavior being just one of the factors affecting the progress and the result of
7
8
9

Tennis player David Savic fails to have life-time ban for match-fixing overturned. [online].
[cit. 2013-11-06]. Available on: http://www.independent.co.uk/sport/tennis/tennis-playerdavid-savic-fails-to-have-lifetime-ban-for-matchfixing-overturned-8112851.html.
Russian Tennis Player Krotiouk Gets Life Ban for Match-Fixing. [online]. 2013 [cit. 201311-06]. Available on: http://www.bloomberg.com/news/2013-06-06/russian-tennis-player-krotiouk-gets-life-ban-for-match-fixing.html.
Japan: A final takedown for sumo wrestling?. [online]. 2011 [cit. 2013-11-09]. Available
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a game or a match. Sometimes the whole team of players can be bribed and thus
the result of the match is manipulated. This can be regarded as a very specific
form of match-fixing.
Among team sports it is football that should be mentioned first in connection
with illegal betting and corruption as it is the game where a whole number of
corruptive behavior cases have recently been detected. Many European leagues
including the Czech ones have been involved in these cases of corruptive behavior. It is good to say that this conduct has not only been limited to the top leagues
but can also be found in lower level competitions (including youth competitions). The most frequent type of corruption in football is bribing the referees or
individual players. However, bribing the referees is more frequent.
There is a whole range of different motives for corruption in the sports environment. These motives are closely connected with illegal betting. In these cases
the reason for manipulation with the progress of a sporting activity or the results
of sporting activities is financial gain. These are especially cases of betting on
games or matches that have been fixed or manipulated. Other reasons for bribery
of this kind can also be so called “sports reasons”. In these cases the financial gain
comes as the secondary reason. These are the cases when a sports team wants
to go up to the upper level of the competition or does not wish to decline to the
lower one. In such cases the manipulation with the progress of a match or the
result of such a match occurs frequently. With individual sports the reason for
such a manipulation can simply be the desire to get a certain sports award (such
as e.g. Olympic medals, medals awarded at other types of sporting events such
as World Championships or European Championships and other top sporting
events or other types of awards that can be obtained in individual sports).
3. Other specific forms of corruption in sports environment
Apart from the most frequent forms of corruption mentioned above connected with the manipulation of sports results there are also other nontraditional
forms of corruptive behavior in sport.
These are the cases when officials who are at the same time members
of different sports committees or, generally speaking, who are members of
executive or authoritative bodies have been bribed or manipulated. These
members can affect the decision-making process and decide where some of
the top sporting events (such as e.g. Olympic Games, World Championships,
European Championships etc., i.e. the most important sporting events) will take
place. It is relatively common to try and affect the venue of these top sporting
events or better to say certain amount of lobbing is quite common in these cases.
However, it is a matter of question to what extent the amount of such influence is admissible or not. There is a good example of such a conduct which can
be used to illustrate this point. It is the case of the Winter Olympic Games in Salt
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Lake City in 2002 when some members of the International Olympic Committee kept receiving certain benefits from the organizers of the Salt Lake City with
the intention to get the approval to hold the Olympic Games in Salt Lake City.10
Nobody was prosecuted in this case, however, the authority in charge of the
investigation of this conduct stated that this behavior could be regarded as a very
serious breach of the rules. The suspicious behavior connected with the Summer
Olympic Games in Sydney in 2000 was also the subject of investigation. Some
members of the Olympic Committee were allegedly bribed, however, in this case
it was concluded that the amount of manipulation was within the limits and did
not constitute bribery or corruption.11 As we can see a certain amount of lobbing
in this decision-making process is quite common. However, it should always stay
within the limits. If it is clear that a bribery or a corruption has occurred then the
individuals responsible for such behavior should be prosecuted.
There is a whole number of motives why bribery occurs in connection with
the organization of the top sporting events. First, it is very convenient for the
organizing countries or cities from the economic point of view as it can bring
many economic benefits to the specific country or city.12 The second motive,
which is definitely also very important is the fact that certain destinations can
become more attractive as a result of these top events (it is worth saying that
some top sporting events such as e.g. the World Championship in football held
in South Africa in 2010, or Winter/Summer Olympic Games held in China etc.
were highly unprofitable and loss-making from the economic viewpoint, however, these events were still very important for the specific countries).
Another reason why it is so beneficial for the organizing country or city can
be represented by the fact that the top sporting event can create new employment positions, draw the attention of foreign or domestic investors, and attract
sponsors etc. However, in some cases it has to be concluded that the sporting
event was significantly loss-making and unprofitable13 and thus it has failed to
fulfill the expectations of the organizers.

10 OLYMPICS; Leaders of Salt Lake Olympic Bid Are Indicted in Bribery Scandal.
LONGMAN, Jere. [online]. 2000 [cit. 2013-11-30]. Dostupné z: http://www.nytimes.
com/2000/07/21/sports/olympics-leaders-of-salt-lake-olympic-bid-are-indicted-in-bribery-scandal.html.
11 World: Asia-Pacific. [online]. 1999 [cit. 2013-11-08]. Dostupné z: http://news.bbc.co.uk/2/
hi/asia-pacific/296910.stm.
12 Kdo na olympiádě vydělal? Projděte si přehled pořádajících měst. In: [online]. [cit. 201311-08]. Available on: http://aktualne.centrum.cz/ekonomika/grafika/2012/07/22/prehledna-kolik-vyslo-poslednich-devet-letnich-ol/#10.
13 How the 2004 Olympics Triggered Greece’s Decline. [online]. [cit. 2013-11-08]. Available on: http://www.businessweek.com/articles/2012-08-02/how-the-2004-olympics-triggered-greeces-decline.
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In other cases manipulation occurs when the rights to televise some important sporting events or activities have been awarded not in accordance with the
rules and thus favoring the events or games of the greatest importance.
In other cases the corruptive and wrongful conduct can be connected
with manipulation with the occupying of positions in statutory, executive
and disciplinary bodies of different sports organizations. Other cases can be
connected with the issues of transferring of players, drafting of players to other
leagues, manipulation occurring when passing professional tests or examinations
(such as e.g. qualification tests aimed for referees). The corruptive behavior can
also be connected with affecting the timetables and schedules of matches for the
following year or the play-off part of a league etc. All these types of wrongful
behavior will, however, not result in a criminal prosecution as the sanctions
imposed in these cases will be of disciplinary character only. However, in all such
cases the circumstances of each case will be carefully considered.
4. Imposing Criminal Sanctions under the Czech Criminal Law - Possibilities
Unlike some European countries (such as e.g. Italy, Malta or Portugal) which
have special legislation regulating the criminal sanctions that can be imposed
for a corruptive behavior in the sports environment the Czech Republic does
not have a special legislation regulating this area. A whole number of sport
sectors have adopted some disciplinary rules regulating the sanctions imposed
for wrongful conduct. However, the application of such disciplinary sanctions
is not sufficient especially in the most serious cases. The absence of a special
legislation regulating the possibilities to impose criminal sanctions will not,
however, prevent such sanctions from being imposed under the Czech legal
order. The key legislation regulating this area will thus be represented by the
Act N. 40/2009 Coll., of the Criminal Code, as amended. The Criminal Code
does not specifically contain the provisions regulating the area of sanctions of
illegal and wrongful conduct in sports environment, however, it does contain the
provisions regulating the possibility to impose sanctions for frauds, corruption,
bribery etc., which will also be applicable in the area of sports environment.
The basis of legal regulation of corruption in sports environment is the chapter number 10 of specific part of the Czech Criminal Code. There are several
bodies of a crime which could be used to sanction corruption in this specific
area of civic society:
§ 331 – Bribe – Taking
§ 332 – Bribe – Giving
§ 333 – Indirect Bribery
§ 331: Whoever of one’s own accord or through another for oneself or for another person in connection with a matter of public interest accepts or takes a promise
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of a bribe or whoever of one’s own accord or through another in connection with a
business of ones own or another for oneself or for another person accepts or takes
a promise of a shall be sentenced to imprisonment for a term up to four years or a
prohibition of activity.
Whoever under the conditions above requires a bribe shall be sentenced to
imprisonment for a term from six months up to five years.
§ 332: Whoever other or for another gives, offers or promises a bribe person
in connection with a matter of public interest or whoever other or for another in
connection with a business of ones own or another gives, offers or promises a bribe
shall be sentenced to imprisonment for a term up to two years or pecuniary penalty.
§ 333: Whoever asks for or accepts a bribe to use his influence or through another to affect the exercise of a public officialś powers or for having done so shall be
sentenced to imprisonment for a term up to three years.
Whoever gives, offers or promises a bribe on the grounds under sub-provision above shall be sentenced to imprisonment for a term up to two years.
Another body of a crime which could be used to sanction corruption is the
provision number 209 – criminal offence of fraud (it is contained in the chapter
five of special part of the Czech Criminal Code – crimes against property):
§ 209: Whoever enriches himself or another by misleading another person or
by taking advantage of another personś mistake or by withholding substantial facts
and thereby causing damage to another personś property which is not negligible
shall be sentenced to imprisonment for a term up to two years or prohibition of
activity or forfeiture of a certain thing or another property value.
In connection with the issues of organised crime the term organised criminal group could be used when we are speaking about sanctioning of corruption
in sports environment. This term is contained in provision number 129 of the
Czech Criminal Code and the definition is:
Organised criminal group shall mean a group of several persons, when such
group has its own internal organisational structure with a division of roles (among
individual persons) and their activities are aimed at attaining a profit by a systematic involvement in deliberate criminal activity.
The organised criminal group is closely connected with body of a crime
under provision number 361 of the Czech Crimnal Code – criminal offence Participating in organised criminal group. Under this provision shall be sentenced
to imprisonment from two years up to ten years or forfeiture of property whoever
establishes organised criminal group or whoever participates or supports organised
criminal group.
On the other hand the Czech Criminal Procedure Code (Act N. 141/1961
Coll.) has also many institutes which could be used in fighting with organised
© Palacký University Olomouc, Czech Republic, 2013. ISSN 1213-8770

106

ICLR, 2013, Vol. 13, No. 2.
crime in sports environment. If it is assumed many participanst of these illegal
activities is possible to use specific institute of so called King’s/Queen’s evidence,
also called cooperating accused.14 This is no new institute as far as European
countries are concerned and it has been in use in many European countries (such
as e.g. Poland, Italy, France etc.). It could be one of the possible tools that could
contribute to hastening and facilitating the activity of investigative, prosecuting
and adjudicating bodies in connection with organized crime detection and
sanctioning.
Under the provision § 178a of the criminal code the accused is not granted
immunity from prosecution i.e. they can be prosecuted, however, it is possible
to lower the sentence or acquit the accused in case all the legal conditions have
been met.15
5. Imposing Criminal Sanctions under some Foreign Legal Regulations
As it has been mentioned above the Czech law does not contain any specific
legislation regulating the issues of criminal liability in the area of sport, supplementing the Criminal Code. There are not any specific sport crimes covered in
the Czech Criminal Code, however, the sanctions available for the wrongful conduct in sport can be based on general provisions regulating fraud, corruption,
bribery etc. Many European countries are in the same situation as the Czech
Republic. However, there are also some exceptions. Italy, Malta, and Portugal
have adopted special legislation the aim of which is the sanctioning of wrongful and fraudulent conduct in sport. Bulgaria and Spain have supplemented the
existing criminal legislation with specific crimes covering the area of matchfixing and illegal manipulation in the area of sport. Other countries (Cyprus,
Poland and Greece) have enacted special provisions defining the criminal behavior in sport thus making it a part of their “Sport Legislation”.16 Great Britain is a
specific example in the list of the countries with such legislation as it has enacted
a special legislation covering the area of illegal betting.
Despite the fact that the individual European countries are currently under
pressure to harmonize and unify their legal orders with the legal rules of the EU,
the area of criminal law represents an exception in this case. It is good to point
14 The Black’s Legal Dictionary defines the term King’s/Queen’s evidence so that “if there
are more than just one person accused of a crime, one of them testifying against the others based on the promise that he/she will be acquitted, such a person is considered to be
providing testimony which is on the same level as the testimony given by the King/Queen
or the state.“ See Black, H.C. et al.: Black’s Legal Dictionary. II volume. 6th edition. Prague:
Victoria Publishing, 1993, p. 802. Thus it is obvious that the term “cooperating accused“ is
more appropriate – term which was finally adopted by the Czech legislator.
15 More about cooperating accused – Coufalová, B.: Criminal Justice Rationalization and Its
Possibilities when Prosecuting Organized Crime. In: International and Comparative Law
Review, 2012.
16 EU Document.
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out that the area of criminal law in the individual European countries retains its
own “domestic nature’’. Although these countries share some common characteristic features the individual criminal codes keep some specifics resulting from
historical, cultural and social background of the individual countries. It could be
said that the criminal law legal rules are subject to harmonization especially in
cases of crimes involving more than just one country (especially different types of
economic crime, property crime and organized crime including different types
of criminal activities etc.). In these cases the harmonization of law is essential in
order to effectively sanction the different types of this criminal activity. The legal
regulation (or criminal law legal regulation) covering the area of criminal liability in sport environment is not unified within the European countries.
It is Great Britain which occupies a special position on the list of countries
with sport legislation as it has enacted a special legislation covering illegal betting and defining illegal betting as a crime. States falling into the first group are
those which have supplemented their Criminal Codes with special provisions
sanctioning illegal conduct in the area of sport. Bulgarian criminal law contains
a provision under the § 30717 allowing sanctions for corruptive behavior. Based
on this provision it is possible to impose sanctions for match-fixing. This provision is supplemented by § 327 of the Criminal Code allowing sanctions imposed
for the illegal betting in the area of sport. The Spanish Criminal Code contains
a similar provision under the § 286 regulating the area of corruption in sport
which in the chapter 4 explicitly lists the persons in the area of sport (players,
referees etc.) which can be sanctioned under this provision. All those who illegally manipulate with the progress or results of a specific sporting activity shall
be sanctioned under this provision.
Those states whose sport legislation contains provisions criminalizing certain
types of wrongful conduct in the area of sport fall into the second group. Cypress
and Greece are both countries with special sport legislations. Based on this legislation it is possible to sanction active as well as passive form of corruption. It was
Poland which at first adopted a so-called anti-corruption amendment in 2003.
This was done as a part of the process of amending the specific criminal law.
Subsequently in 2010 a special legislation called Act on Sport18 went into effect.
This Act contains provisions under which both active as well as passive form of
corruption is regarded as a crime. Other types of conduct such as match-fixing
and different forms of manipulation with the results and progress of different
types of sporting activities are also defined as a crime. States which have adopted
special sport-criminal rules fall into the last group. It was Italy which adopted a
special legislation regulating the sanctions imposed for corruption in sport as

17 Bulgarian Criminal Code, Art. 307, 327.
18 Act on sport, adopted October 25, 2010 coming into effect October 16, 2010.
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well as illegal betting19 in the area of sport, a similar legislation was also adopted
e.g. in Malta20.
Although it is possible to prosecute cases of illegal activities involving corruption in the area of sport under some general provisions contained in the criminal
laws of the individual states, the examples of some foreign legal regulations in
some cases prove that this type of conduct can be sanctioned under special sport
provisions contained in criminal laws. The other possibility is to adopt special
legislation under which certain negative conduct in the area of sport is considered to be a crime. It is possible to state that the countries with such legislation
generally regard the corruptive behavior in sport as a serious issue requiring a
special legal regulation which should be adopted in order to sanction such a
behavior effectively. From this perspective the adoption of a special legal regulation covering this area of conduct in the Czech Republic seems to be a good step
as the issue of corruption in the area of sport has proved to be a frequent occurrence in our country.
Conclusion
Sports environment is connected with many issues which should be regulated by instruments of criminal law. Using of criminal law seems to be necessary
in cases when rules of disciplinary bodies are not sufficient. Every social activity
must be carried out in accordance with the legal order of the country, the area of
sport being no exception.
This article is aimed to specific problems of various forms of corruption or
similar acting in sports environment. It is important to deal with this area of
civic society because interest of people in sport has been growing and sport has
not been already only form of entertainment but it is more and more often connected with great sum of money.
The Czech Republic does not have a special legislation regulating this area.
The key legislation regulating this area will thus be represented by the Act N.
40/2009 Coll., of the Criminal Code, as amended. The Criminal Code does not
specifically contain the provisions regulating the area of sanctions of illegal and
wrongful conduct in sports environment, however, it does contain the provisions
regulating the possibility to impose sanctions for frauds, corruption, bribery etc.,
which will also be applicable in the area of sports environment.
Equally the Czech Criminal Procedure Code contains many institutes which
could be used in fighting with the phenomenon of corruption, for example:
cooperating accused, wiretapping, using of agent and so on.

19 Law n. 401/1989.
20 Law n. 50/2007.
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It is important to notice that since the year 2012 also legal persons has been
criminal responsible in the Czech Republic. Act N. 418/2011 Coll regulates
criminal responsibility, sanctioning and proceedings of legal persons. This act
could be considered necessary for criminal responsibility of sports clubs and
similar bodies.
On the other hand many European countries are in the same situation as
the Czech Republic. However, there are also some exceptions. For example Italy,
Malta, and Portugal have adopted special legislation the aim of which is the sanctioning of wrongful and fraudulent conduct in sport. Bulgaria and Spain have
supplemented the existing criminal legislation with specific crimes covering the
area of match-fixing and illegal manipulation in the area of sport.
It could be said that there are two possibilities how to solve under the law
criminal activities connected with sports environment. The first is to adopt special legislation regulating this area. The second one is to use general legislation.
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1. Introduction
Legal requirements for protection of the natural environment are continually being strengthened because of increased human damage to environmental
resources. The Polish environment currently has protection from the following; (1) civil law compensation for environmental damage through administrative and legal procedures. These limit damage by regulating compensation and
imposing sanctions for administrative torts, and (2) the National Polish legaldisciplinary administation which is has powers in prevention and compensation
for the environmental harm caused. Here, environmental protection under the
Polish penal law system provides address for both petty offences and serious
criminal offences. Petty offences come under the Code of Petty Offences and
crimes against the environment are most often classified under chapter XXII
of the Penal Code2, or by regulations of alternative acts recognized as uncoded
criminal law
1
2

Faculty of Law and Administration, University of Warmia and Mazury, Poland.
However, forbidden acts against the environment can also be penalized based on provisions beyond this chapter. These include;. illegal forest tree-felling, covered by article 290
§ 1 of the Penal Code, and killing unprotected animal species outside protected areas, in
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The provisions of the petty offences law in Poland are so far-reaching that its
treatment here surpasses the scope of this article. Consequently, this article analyses the codified regulations for crimes committed in the field of environmental
protection. However, penal measures in this area mainly have a subsidiary3 function, and they are largely enforced when civil law and administrative-legal procedures cannot ensure adequate environmental protection against unauthorized
human action and damage.
Before the Penal Code of 1997 came into force, the scope of legal-criminal
environmental protection was insufficient. Penalties were imposed for behaviour such as; (1) hunting and fish poaching under the 1932 Penal Code, and (2)
Article 122 of the Water Law Act of 24th October 1974 covered water pollution
crimes considered dangerous for life, human health and plant and animal welfare. The most significant legislative introduction was the provision under article
140 § 1 point 2 of the 1969 Penal Code for crimes “universally dangerous and
harmful by water, air or earth pollution”. This Code covered both intentional and
inadvertent perpetrator behaviour. The unabridged code of regulations passed
by the Republic of Poland Parliament on the 6th June 1997 brought the first
important interventions against environmental crimes; as discussed in the following chapter.
The applicable regulations in chapter XXII of the Polish Penal Code were considerably amended in 2011 to ensure implementation of European Parliament
and European Council directives 2008 / 99 / EC, issued on the 19th November
2008. These required enforcement of criminal liability for environmental damage. Therefore, the number of liable acts against the environment, appropriately
coded with the crime’s designation and description, have increased in the polish
Penal Code since the 10th June 2011. Possibilities for prosecuting criminal liability of people responsible for managing environmental undertakings were also
widened. This is codified as functions causing environmental damage, or posing
a threat of such damage.
The following Acts are applied under the Polish Penal Code to combat environmental crimes; (1) the 16th April 2004 Act for nature conservation; (2) the
29th November 2000 Atomic Law Act; (3) the 29th September 1991 Act for forest
protection; (4) the 13th October 1995 Hunting law; (5) the April 2001 environment protection Act, (6) the 18th July 2001 Act for inland waters conservation
and (7) the 14th December 2012 Act covering the handling of waste.
Criminal offences against the environment in chapter XXII of the Penal
Code were unified in eight articles, dividing crimes into two types of punitive
offences;(1) protection against pollutants and acts injurious to humans and the

3

article 288 § 1 of the Penal Code.
A. Marek, Criminal law, Warszawa 2003, p.461.
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natural environment and (2) procedures ensuring legal-criminal conservation
of nature.4
2. Actions injurious to animals and plants.
Article 181 §1of the Penal Code defines the liable “significant extent” of
damage caused to plants and animals subjecting proven perpetrators to imprisonment from 3 months to 5 years, with fines for unintentional damage. The
following Article 181 provides fines or restriction of freedom or up to 2 years
imprisonment for the following:( 1) unintentional damage, under Article subsection 181 §4, (2) destruction or significant damage to plants and animals in
protected areas, under 181 §2 (3) unintentional responsibility for provision (2)
above under181 §5, (4) destruction or significant damaged to protected plant
and animal species irrespective of where this occurs, under. 181 §3, and (5) unintentional responsibility for provision (3), under 181 §5.
These provisions ensure that plants and animals are protected: (A) in entirety; that is, not only individual plants and animals species in the wild, but also
those on farms and horticulture, under sub-section Articles 181 §1 and §4 of the
Penal Code; (B) those in all areas covered for nature protection under Articles
181 §2 and §5, and (C) those protected species under regulations laid down by
the Minister for Environmental Protection, Natural Resources & Forestry 5
Although a lot of damage caused to plants and animals is irremediable,6, further damage can be limited by strict legislation and its enforcement. Beyond the
scope of this norm remains the case when the perpetrator caused the only the
damages possible to turn away among plants or animals7. “ However, damage by
an offender which is remediable and reversible is not covered in this legislation.
Currently increased sanctions for plant and animal damage differ depending
on whether the damage was caused deliberately or unintentionally. However, in
both cases, the major factor to be considered is the actual extent of the damage. Examples of major damage are (1) irreversible losses of large plant areas by
cutting hectares of forest, and (2) extensive damage to a large number of animals resulting, for example, from heavily polluted waters eliminating fish species
from a lake. Current jurisdiction is decided on the spatial scope of plant and
animal damage, rather than on resultant financial losses. 8 To this end, criminal
4
5
6
7
8

W. Radecki, Crimes against the environment in: Penal Code. Commentary, vol.I, A. Wąsek
(ed.), Warszawa 2004, p. 591.
That is the regulations of the Minister for Environmental Protection, Natural Resources &
Forestry : from 12th October 2011 about the species protection of animals and from 5th
January 2012 about the species protection of the plants,
W. Radecki, Crimes against the environment in: Penal Code. Commentary, M.Filar (ed.),
Warszawa 2010, p. 863.
M. Szwejkowska, W. Truszkowski, Destroying natural resources in art. 181 of the Penal
Code, Przegląd Policyjny no 2/2012, p. 192.
Compare the Verdict of the Supreme Court e.g. From the 27th July 1984,, IV KR 176 / 84,
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law interprets signicant destruction of plant and animal resources as damage
(1) to at least 1 hectare of land and inland water basins, (2) at least 2 hectare of
salt water, and (3) at least 5 square kilometres of flowing waters 9. Although this
legal application appears justified in flora destruction, for fauna losses it would
be more appropriate to assess the number of affected animals rather than the size
of the area involved.
In addition, assessment of penalties for significant destruction or damage
to animals in legally protected areas such as national parks and Nature 2000
declared areas should be judged on ecological criteria. However, current penalties for such actions are mainly independent of where the offence took place;
whether it be a protected area or agricultural or urban settings.
3. Polluting the natural environment
Article 182 of the Penal Code covers environmental pollution. It legislates
for water pollution and also air and soil pollution, by all substances including
ionising radiation in such amounts and in such forms that threaten human life
or health. Significant intentional damage to water, air and soil quality and significant plant or animal destruction makes the perpetrator liable to imprisonment
from 3 months to 5 years under Article 182 § 1. Where such actions are unintentional, the person is liable to a fine, restriction of freedom or imprisonment up to
2 years under Article 182 §2 . The severity of the penalty increases when environmental pollution is caused by installations established under licence. Here, the
intentional offender faces imprisonment ranging from 6 months to 8 years under
Article 182 §3, and unintentional damage incurs the penalty of imprisonment up
to 3 years under Article 182 §4.
In this entire field of human, fauna and flora protection, enviromental pollution is the criminal offence most frequently prosecuted .Sanctions against pollution of water, air and soil is mainly directed at harmful substances and ionizing
radiation, but other environmental energy offences have been omitted from the
Penal Code. Together with ionising radiation, these additional actions cause the
greatest threats to human life and health. Prior to amendments, the Penal Code
legislated against recognized threats to human health and life, and significant
damage to animals and plants. The legal evaluation of energy-supply pollution
was based on emission standards which preserved environmental quality, but
criminal sanctions could not be imposed unless these legislated standards were
violated 10. The Penal Code currently has no provision for pollution caused by
OSNPG 1985, pos. 34
W. Radecki, Crimes against the environment in: Penal Code. Commentary, M.Filar (ed.),
Warszawa 2010., p. 865.
10 R. Dziembowski, M. Szwejkowska, E. Zębek „Legal-criminal resource protection of the environment “in:” Illegal exploitation of forest resources”, W. Pływaczewski, M. Duda (ed), Olsztyn 2013, p.147.
9
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licensed plants and installations.11. Article 3 point 6 in the 27th April 2001 Act
for Environment Protection defines an installation as a “stationary technical
device, a group of stationary devices united technologically, to which one entity has legal title, and this is established on the area of one plant, together with
buildings which are not technical devices in themselves, but their utilization can
cause emission.” Further, Article 3 point 48 of the Environment Protection law
defines the word “plant” here as ‘one or a few installations together with the area
to which the person has a legal title and all devices on it’.
The most severe penalties under Article 182 are covered in Article 185 of the
Penal Code which legislates up to 12 years imprisonment for widespread.human
health hazard and death, serious destruction of plant and animal life, and harmful effects on water, air and soil quality.
4. Illegal waste and radioactive material disposal
Article 183 of the Penal Code provides protection against environmental risks
associated with illegal waste disposal. It imposes fines or up to 2 years imprisonment depending on the seriousness of deliberate or unintentional unauthorized
waste disposal. To this end, Article 183 §6. enacted on 14th December 2012,
defines offences committed in performance of the following;(1) the storage,
removal, processing, recycling, neutralizing and transport of waste materials in
conditions or quantity that threaten human health or life (2) significant harm to
water, air or soil quality, and (3) possible or actual serious impairment to plant
and animal welfare. Penalties imposed for violations in these classes are enforced
under Article 183 §1.of the Penal Code, to the extent of imprisonment from 3
months to 5 years. In addition, Article 183 §2 prohibits illegal import of substances threatening the environment; with possible imposition of 3 months to 5
years imprisonment. This same penalty is enforceable under Article. 183 §3 for
persons in duty-obliged positions who allow aid or abet perpetrators to illegally
import or export waste. Where the imported or exported waste is categorised
as dangerous, guilty perpetrators and enablers are liable to 6 months to 8 years
imprisonment under Article 183 §4.
Article 183 of the Penal Code penalizes unlawful management and import
and export of all waste and listed substances under the following headings
1.
2.

storage – location of waste in places appointed as long-term landfill sites
and other civil structures 12;
removal - transporting waste and substances from its origins13;

11 S. Raniszewski, The directive of the European Parliament and European Council on the
environmental protection through the criminal law and for its implementation into the
Polish law, Przegląd Prawa Ochrony Środowiska no 2/2012, p. 82.
12 Art. 3 point 25 of the Acts from the 14th December 2012 about waste.
13 Lack of legal definition.
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3.
4.

5.

6.

processing - recycling and neutralizing processes; including waste-preparation preceded by recycling or neutralization14;
recycling – involves all processes where waste serves useful application
in replacing other materials, and “which otherwise would be used in fulfilling the given function, or results in waste prepared for fulfilling such
a function, at the given site and for economic benefit”15;
neutralization – includes all processes not aimed at recycling. This covers
subjecting waste and listed substances to biological, physical or chemical
transformation to render them suitable for ensuring human health, and
posing no environmental threat.16
transport – covers all waste and listed-substance transfers involved in
import and export17.

Criminal behaviour under Article 183 of the Penal Code covers all waste and
listed substances Included therein is all dangerous waste construed as such in the
Minister for Environmental Protection, Natural Resources & Forestry catalogue
regulations. This includes all substances posing a threat to human health and life
by their biological, radioactive or chemical properties. This is laid down in Article 3 point 37 of the 27th April 2001 Acts for environmental protection
Article 184 of the Penal Code legislates against unlawful dealing with radioactive materials It penalizes the following; production, process activities, possession, accumulation, storage and import and export of nuclear material or
alternative sources of ionizing radiation.. It also covers human life-threatening
use, removal, discard or abandonment of any nuclear material or ionising radiation without appropriate protection, or causing significant decrease in water, air
and soil quality, or endangering plant or animal wefare. Article184 §1 legislates
liabilty to imprisonment from 3 months to 5 years for intentinal acts, and Art.
184 §3 sets the penalty at up to 2 years imprisonment for unintentional breaches.
In addition, persons or groups enabling the commission of these violations are
subjected to imprisonment from 3 months to 5 years-under Article 184 §2 for
intentional acts, and the enforceable penalty for unintentional breaches of this
code under Article. 184 §3 is up to 2 years imprisonment. The catalogue of causative behaviours is much wider than for those defined in Article 183 of the Penal
Code. As well as including all the abovementioned unlawful dealings with harmful materials, it’s definitions of these dealings is more stringent. Here, it stresses
that; (1) development and production of radioactive materials include every
activity initiating the exisistence of that material; (2) accumulation and storage
include temporary storage (3) possession involves all actions empowering radio-

14
15
16
17

Art. 3 point 21 of the Acts from the 14th December 2012 about waste.
Art. 3 point 14 of the Acts from the 14th December 2012 about waste.
Art. 3 point 30 of the Acts from th 14th December 2012 about waste.
Lack of legal definition.
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active material, and (4);discard and abandonment include all insufficien protection against these substances.
Articles 183 and 184 of the Penal Code subject perpetrators to the most
severe criminal sanction when their actions cause: (1) human death, (2) extreme
widespread damage to human health (3) animal and plant destruction to a significant degree and (4) significant decrease in water, air and soil quality. The
criminal sanction is increased here, so that Article 185 of the Penal Code currently legislates up to 12 years imprisonment for these serious crime.
5. Other crimes against the environment
Article 186 of the Penal Code sanctions failure to apply and maintain appropriate order for devices preserving water, air and soil quality. This also applies
to all devices required for appropriate radioactive and ionizing radiation safety. Here, intentional perpetrators are liable to a fine, restriction of freedom or
imprisonment up to 2 years under Article. 186 §1, and unintentional acts carry
liability of a fine or restriction of freedom under Article186 § 3. In addition,
persons who neglect their duty of “forbidding the use of a civil structure or a
group of objects lacking the protection devices required by law” are subjected to
a fine, restriction of freedom or imprisonment up to 2 years under 186 §2; and
unintentional acts in this regard are subject to a fine or restriction of freedom
under Article 186 §3.
Article 186 of the Penal Code legislates against failure in preservation or
application of protection devices in the defined adequate state of repair. These
include devices preserving water, air and soil quality from pollutants, and safety
devices preventing radioactive or ionizing radiation emission. Responsibility for
this criminal activity is limited to entities who have the legal obligation to maintain these facilities in proper repair.
Article 187 oversees significant decay, damage or reduction in the natural
value of legally protected areas and objects These include natural monuments,
national parks, reserves, Nature 2000 areas, enviromental use areas and other
forms of nature conservation. Liable activities here include, for example, cutting
down protected trees and building roads in protected areas where mechanical
vehicles destroy surrounding areas. The penalties here depend on the degree of
damage inflicted. Deliberate actions under this Article are punishable by a fine,
restriction of freedom or imprisonment up to 2 years under 187 §1, and unintentional commission also incurs a fine or restriction of freedom under 187 §2.
The last regulations for enviromental protection under the Penal Code covers land use violation by unlawfully building or expanding objects, and business
activities harmful to protected area environments. Here, guilty perpetrators are
liable to a fine, restriction of freedom or imprisonment up to 2 years under Article 188 of the Penal Code
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6. Conclusions
Polish ecological politics are currently based on permanent tasks and aims
which comply with European Union directives. Therefore, these directives for
environmental protection imposed by the European Parliament and European Council are subject to the Polish Penal Code because this has the strictest enforceable sanctions; including imprisonment. Current sanctions in many
Member States based solely on civil and administrative sanctions do not provide
sufficient deterrents for adequate protection; including protection of the environment itself, human health, safe water, air and soil, and ensuring plant and
animal welfare.
Changes in Polish compliance with European Union directives also encompass non-criminal law. Here, the Conservation Act of the 16th April 2004 provides penalties for violating provisions enacted for plant and animal protection.
For example, this Act sets a limit set on the number of specimens of animals,
plants and protected mushrooms species persons or entities are able to keep, with
intentional infringements of these limits incurring 3 months to 5 years imprisonment under Article 127 of the Act .However, sanctions here are dependent
on proof that the offender’s actions violated the protected species’s welfare, and
unintentional contraventions subject the offender to, restriction of freedom or
imprisonment for up to 2 years. The Conservation Act also legislates for legal
and appropriate import, transport and turnover of protected species specimens,
with contraventions incurring a penalty of three months to 5 years imprisonment under Article 128.
The extended scope of criminal liability for environmental damage and concurrent increased sanctions will contribute to more effective environmental
protection in Poland. In addition, it has been emphasized that these changes
also involve cross-border infringements, so that perpetrators cannot avoid retribution for actions committed under different provisions in individual Member
States18.
Recorded Polish police statistics highlight that criminal proceedings have
been increasingly initiated in recent years for crimes contravening Chapter XXII
of the Penal Code. Their statistics reveal that these proceedings have risen from
5,883 in 2008 to 6,127 in 2009. The Table below gives an indication of the number of crimes seriously contravening individual Articles prosecuted in 2011.

18 E. Wiszniewska, „The restriction of the criminal law for crimes against the natural environment, available on: http://www.eko-samorzadowiec.pl/pl/ekologia/artykuly_i_porady/429.
html [access: 6.11.2011].
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Crimes against the enviroment (2011)
Number
of crimes

Legal characterisation
Art. 181 § 1-5 of the Penal Code – destroying the natural legacy

72

Art. 182 § 1-4 of the Penal Code – polluting or contaminating the environment

60

Art. 183 § 1-4 of the Penal Code inappropriate dealing with substances
that threaten people and the environment

99

Art. 184§ 1-3 of the Penal Code – inappropriate dealing with radioactive
materials

0

Art. 185 § 1-2of the Penal Code – destruction of flora or fauna in significant degree or numbers, causing human death or widespread damage
to human health incurred under Art. 182§ 1, 183 §1 lub 3, 184 § 1 or 2)

1

Art. 186 § . 1-3 of the Penal Code –neglecting required actions for environmental protection

7

Art. 187 § 1-2 of the Penal Code – occurrence of significant damage to
protected areas or objects

17

Art. 188 of the Penal Code- violating the protection of conserved nature

9
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Abstract: The subject of this article is the The “Deal-of-the-day” operators (discount
website operators, such as Slevomat in the Czech Republic, or Groupon at the international level) and their practices, which can be unknown territory for most of their consumers. “Deal-of-the-day” websites (discount websites) are websites offering consumers
a service to buy discounted (often gift) certificates (coupons or vouchers) which can be
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there are many potential threats for the consumers who are not as well protected by
consumer law as they should be. The article covers these problematic areas.
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1.

Introduction

Consumer protection regulation is a specific area, which is influenced by the
law of the European Union. Community legislation is a specific set of rules that
is neither international law nor national law. It comprises the treaties, secondary
law, and the case law of the Court of Justice of the European Union, which in
its judgments offers a binding interpretation of Community law and, in certain
cases, on this basis directly formulates the prescriptive provisions. The European
Union’s consumer legislation, on the other hand, is mainly composed of directives originally approved by the Council.
The regulation of consumer protection covers a number of different themes,
which leads to its fragmentation. Separate provisions apply, for example, to the
regulation of the composition and quality of products or services, consumer
contracts (including, for example, doorstep selling or the conclusion of distance
contracts), consumer credits, electronic commerce, etc.
One of the potential threats to consumers is the so called “Deal-of-the-day”
operator services (discount website operators, such as Slevomat in the Czech
1
2

This article was written within the GAČR grant no. P408/14-27757S.
Department of Civil Law And Labour Law, Faculty of Law, Palacký University in Olomouc,
Czech Republic.
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Republic3, or Groupon at the international level) and their practices which can
be unknown territory to most consumers. The “Deal-of-the-day” websites (discount websites) are websites offering consumers a service, to buy discounted
(often gift) certificates (coupons) which can be used at local or national companies. The principle is that a certain number of people must sign up for a given
offer. After a certain number of people signs up, the deal becomes available to all.
However if the given minimum of people “buying” the coupons is not met, no
one gets the deal of the day. This way of selling goods and services reduces the
risk for retailers, because they can sell the coupons as quantity discounts and use
them as sales promotion tools at the same time. The discount website operator
makes money by keeping approximately half of the amount which the consumer
pays for the coupon. Yet still, there is no complex legal regulation of this young
and rapidly growing business. Although the European Commission, with the
Council’s support, launched a process to review the consumer acquis, aimed at
examining how consumer directives actually work in practice, to be followed by
the adoption of any necessary measures, not much has been done in this area.
The result of this rewiev was the new Directive 2011/83/EU of the European Parliament And Of The Council of 25 October 2011 on consumer rights, amending
Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council and repealing Council Directive 85/577/EEC and
Directive 97/7/EC of the European Parliament and of the Council.
One could argue that this field of discount website operators´practices is
covered by the unfair trade practices provisions and unfair terms regulation,
which may be true only at the first sight. When examining the issue in more
depth, we realise that there are many potential threats for the consumers who are
not always as protected by consumer law as they should be.
The “exclusivity” of the offers lies mainly in a time-limited offer (the offers
usually last for several days). The consumer thus has a limited time to think the
offer through – he/she is told that this offer is limited and won´t come back any
more. The consumer is also tempted by the “comparison” of the previous and
new price, which shows directly how much money the consumer saves.
However, the number of discount website operators is reducing. According
to some opinions the reason for this is the change in consumers´ behaviour
and complaints of unfair practices both from the website operators and the
mecrhants. One percent of the discount offers can also be risky4 meaning that
the consumer pays for the goods or services but doesn’t get any.
3
4

TŮMA, O. Tomáš „Slevomat“ Čupr: Slevový server byl chladný kalkul. In: penize.cz
[online]. 05.04.2011 [cit. 2013-12-15]. Accessed from http://www.penize.cz/slevy/199500tomas-slevomat-cupr-slevovy-server-byl-chladny-kalkul.
Čistka mezi slevovými portály – za rok jich skončilo přes sto. Ceskatelevize.cz [online].
2. 8. 2011 [cit. 2013-12-16]. Accessed from: http://www.ceskatelevize.cz/ct24/
ekonomika/131811-cistka-mezi-slevovymi-portaly-za-rok-jich-skoncilo-pres-sto/.
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2.

Problematic aspects

Collective buying and discount offers at the deal-of-the-day websites can give
real benefits both to the consumers and merchants. On the other hand due to
the fact that the discount website services are a relatively new industry, in many
cases the specific legal handling is unclear and the discount website operators
may violate several important aspects of consumer protection law.
The aim of this article is not to cover the issue of consumer protection as
a whole, but rather concentrate on certain problematic aspects which cause
problems in legal theory and practice and on which there is no sufficient Czech
literature which would offer a complex legal solution of the following problems:
What is the character of the legal relationship of parties when concluding
a contract through the discount portal? Is the discount website operator liable
for the merchant´s nonperformance or malperformance? How to address the
problem of overstating the full price and suggested quality and quantity of goods
and services offered at the discount websites? Is there any protection for a consumer when buying gift cards at the discount websites? Is the consumer protected when buying travel vouchers at the discount websites? What happens to
the legal relationship if the mechant goes bankrupt? Is the consumer protection
regulation applicable in all of these cases? If so, is it efficient?
2.1 The nature of the legal relationship between the consumer, the discount website operator and the merchant
The consumer buys vouchers at the discount website, operator´s who are in a
legal relationship with the merchant. The discount website operator receives the
money from the consumer, keeps a certain amount as a provision and the outstanding amount is sent to the merchant. The consumer then asks the merchant
to provide the service or goods offered.
The problem is the legal relationship between the consumer and these two
other parties. There can be two types of discount website operators. The first one
is a normal internet shop which sells discount vouchers and thus acts as a seller.
The other (second) type is a web site which acts only as an intermediary between
the consumer and the merchant. The discount website operator in this case
declares that he offers his service purely on a basis of a mandate contract which
in the end means that he is basically not liable for anything. This is conected to
another problem mentioned in the following point – merchant’s nonperformance
or malperformance of the service/goods and insufficient quantity or poor quality
(2.3).
The first example of a legal relationship should not cause any interpretional
problems. The website operator acts as a seller himself, the legal relationship thus
arises between him and the consumer which gives the consumer all rights stated
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by the law. Even if the website operator claims he is not the direct seller, the interpretation of the legal relationship comes from the actual situation – if he sells
the goods/services (and for example issues ther invoices in his name), no matter
what he claims he is the seller.
Concerning the other (second) type of relationship, the New Civil Code for
the purposes of consumer protection defines5 the entepreteur not only as a person who independently carries out on his own account and responsibility trade
or professional activity with the intent to do so consistently for profit, but also
(for the purposes of consumer protection and for the purposes of § 1963 CC) as
any person who enters into a contract related to their commercial, industrial or
similar activities, or in the exercise of his own profession, or any person acting
for or on behalf of the entrepreneur.
2.2 Overstating the real (full) price of the goods or services
The discount website operator must make sure that the offers are clear, transparent and accurate. The operators should not engage in misleading or false conduct and should provide the consumer with precise information on the total
price including possible fees and charges, perfect description of the goods or
services offered and the discount given to the consumer at the discount website.
Still, one of the main problems is that the disount website operator (or the
merchant himself) overstates the real (full) price of the goods or services offered
at the discount website, making the discount seem larger than it really is. The
consumer thus thinks he pays a lower price for goods or services which – if
compared to other offers on the internet – is the same or even lower. Still, the
merchant or the discount website claims that this is “the best deal of the day the
consumer can get”.
Private law does not usually give any limits to the price range of the goods
and services offered by the merchants. The price is stated as a usual price, unless
the parties agree upon something else or unless a special legal regulation states
otherwise.
However, in this case the consumer may be protected under the legal
regulation of the unfair commercial practices covered by the Act no. 634/1992
Coll., on Consumer Protection. As set by law, a commercial practice can be
considered as unfair if it is contrary to the requirements of professional diligence
and it materially distorts or is likely to materially distort economic behaviour
with regard to the product for the average consumer whom it reaches or to
whom it is addressed.
The conduct described above can be thus particularly taken as a misleading
commercial practice because it contains false information and is therefore
5

Art. 420 of Act no. 89/2002 Coll., Civil Code.
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untruthful or in any way, including overall presentation, deceives or is likely
to deceive the average consumer, even if the information is factually correct,
in relation to one or more of the following elements, such as the existence or
nature of the product, the main characteristics of the product, its availability,
benefits, risks, execution, composition, accessories, delivery, fitness for purpose,
usage, quantity, specification, geographical or commercial origin or the results
to be expected from its use, or the results and material features of tests or checks
carried out on the product. It further covers the misleading information on the
extent of the trader’s commitments, the motives for the commercial practice and
the nature of the sales process, any statement or symbol in relation to direct or
indirect sponsorship or approval of the trader or the product. Last but not least it
covers the price or the manner in which the price is calculated, or the existence
of a specific price advantage. This all may cause or is likely to cause the consumer
to take a transactional decision that he/she would not have taken otherwise.
For such unfair practices the enterpreneur may be punished by a fine of up
to 3 000 000 Czech Crowns.
2.3 Discount website operator´s liability for merchant’s nonperformance
or malperformance of the service/goods and suggested quantity and quality
The consumers who bouht the discount vouchers often complain that it is
merely impossible to book the service which they bought on the discount website. In addition, the merchant treat the discount voucher consumers different
from their “normal” clients (smaller portions of food, dirty tables, cold rooms
with a window view to the dirty courtyard etc.6).
The discount website operators claim to be mere marketing vendors that are
irresponsible for the conduct of the corresponding merchant´s services/goods.
The website operators say that the merchant is the seller of the voucher and is
thus solely responsible for redeeming any voucher the consumer purchases.
The discount website operators usually say that they cannot ensure that merchants are able to fulfill the goods or services offered by vouchers in the quantity or quality suggested. This may again be considered as a misleading practice
described above.
In addition it is contrary to the basic legal regulation of performace without
defects described in the Civil Code. According to this regulation the entrepreneur is obliged to perform without defects7 with properties negotiated in the
6

7

The consumers even established a specialised website where all deceited consumers can
write their experience and warn the others from buying this discount. antislevy.cz. Some
of the discount website operators guarantee return of consumers´money if they are not
satisfied with the goods or services they bought at their websites. This guarantee is however
limited. See Garance spokojenosti a reklamace. Slevomat.cz [online]. [cit. 2013-12-16].
Accessed from: http://www.slevomat.cz/garance.
Art. 1914 of Act no. 89/2002 Coll., Civil Code.
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contract or usual so that the goods or services can be used according to the subject matter of the contract. If fulfilled with defects8, the recipient (creditor-consumer) gets additional rights arising from this malperformace.
2.4 Gift cards
The consumer in fact prepays goods or services which S/he intends to get or
use, the vouchers are valid for a certain period of time at a specific places. The
question at stake is however what happens after the date of a voucher expires
without the consumer being able to use the remaining value that s/he paid for.
Will the discount website operator or the merchant her/himself refund the value
of the expired vouchers?
This is generally a problem of gift cards which are not regulated by Czech
law (unlike e.g. in the USA where the law defines a gift card as a prepaid good
for a predetermined value, and can be redeemed for goods or services at a specified business. The gift card must have an expiration date of a certain length, not
less than six months). The Czech courts already dealt with a case in which the
entrepreneur offered gift certificates that shall become void without compensation after one year. The unused voucher could not be returned (reimbursed) and
the consumer ended with no compensation nor could they redeem the voucher
for cash. According to the court this contractual term is however not unfair.
Concenring the transparency of such a contractual term, the entrepreneur stated
these conditions clearly and unambigiuasly. The consumer thus could not have
any reasonable doubt, that if s/he does not use the coupon for purchasing goods
within a specified time, s/he will be no longer entitled to a discount, nor will s/he
get a refund for the price that s/he paid for the coupon. With the gift certificate
the consumer is free to dispose, in particular s/he can pass (donate) it to a third
party, which is the main purpose of the gift certificates. The entrepreneur thus
fullfills his obligation simply by creating and ensuring, that the conditions for
the buyer to donate the asset (voucher) to a third party exist. The performace
of the entrepreneur is thus fulfilled even in cases that the coupon is not used to
get the ordered goods. The court also compared the situation to the purchase of
a season ticket (e.g. ski pass) where the consumer doesn’t get the money back
if s/he doesn’t use the tickets fully. No one can be forced to consume the purchased thing; a fixed time period for the use of a coupon is not likely to cause
the consumer harm. The period of one year through which the consumer can
us the right to use a coupon is proportionate to the possibilities of a consumer
8

In general the debtor is obliged to perform in medium quality, unless the parties agree
upon special quality; the law gives examples of performace with defect – such as if the subject of performance does not have given or negotiated properties, the creditor does not tell
the consumer about the defects of the goods or services, tells the consumer explicitely that
the goods or services have no defect or if s/he sells goods which do not belong to him. If an
entrepreneur claims that there is a limit in the the scope of his duties for malperformance,
that statement shall be considered ineffective.
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or another person to whom the coupon is submitted, to make a judicious decision on the purchase. The coupons are in such denominations that can be easily
used and exhausted. In other words, the value of the coupons corresponds to the
length of the period, which is designed for the option to use a coupon to buy the
selected goods. Although a contractual term stating that “unless a gift certificate
(coupon) is used within one year of purchase, it becomes void without compensation” is advantageous only for the entrepreneurs, still it can not be concluded
that it represent an unreasonable condition (abusive clause) for the consumer.
The consumer buys a gift certificate (coupon), knowing that its validity is limited
in time and render the arrangement that the “unused” coupon is provided with a
“replacement”. This disadvantage is balanced by the fact that the entrepreneur is
obliged to accept the counpon not only from the consumers who bought them,
but also by any other person who brings the coupon to their premises. In addidtion, the consumer her/himself has the possibility to “limit” the advantage of the
entrepreneur by simply purchasing the goods or services within an agreed time.
In this case the Court set the criteria for assessing the unfairness of a
contractual term for gift vouchers. It took into account various aspects of
parties´autonomy of will, in addition it also pointed out the principle of pacta
sunt servanda.9
2.5 Travel vouchers
Consumers who want to buy a travel package are protected by the provisions
of the Council Directive 90/314/EEC of 13 June 1990 on package travel, package
holidays and package tours. The directive offers protection to consumers who
should have the benefit of the protection irrespective of whether s/he is a direct
contracting party, a transferee or a member of a group on whose behalf another
person has concluded a contract in respect of a package. According to the Court
of Justice of EU the term package must be interpreted so as to include holidays
organised by travel agents, at the request of and in accordance with the specifications of a consumer or limited group of consumers. According to the definition
of package given in Article 2(1) of the directive, which is designed amongst other
things to protect consumers who buy package holidays, it is enough if, first, the
combination of tourist services sold by a travel agency at an inclusive price includes
two of the three services referred to in that paragraph and, second, that service covers a period of more than 24 hours or includes overnight accommodation. There is
nothing in that definition to suggest that holidays organised at the request of and in
accordance with the specifications of a consumer or a defined group of consumers
cannot be regarded as package holidays within the meaning of the Directive. That
interpretation is reinforced by the directive, which provides that among the elements to be included in a contract covered by the directive are special requirements
9

Judgement of the Supreme Court of the Czech Republic of 30. 3. 2010, no. 33 Cdo
1956/2007.
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which the consumer has communicated to the organiser or retailer when making
the booking, and which both have accepted. As the definition of package referred to
in Article 2(1) of Directive 90/314 on package travel, package holidays and package
tours includes holidays organised in accordance with the consumer’s specifications,
the term pre-arranged combination used in that provision necessarily covers cases
where the combination of tourist services is the result of the wishes expressed by the
consumer up to the moment when the parties reach an agreement and conclude
the contract. The term pre-arranged combination used in Article 2(1) of Directive 90/314 must be interpreted so as include combinations of tourist services put
together at the time when the contract is concluded between the travel agency and
the consumer.10
The organiser of the package and/or the retailer are obliged to ensure that in
descriptive matters relating to packages which they respectively organise and sell,
the information which is given is not misleading and brochures made available
to consumers contain information that is comprehensible and accurate. The
organizer and/or retailer party to the contract should be liable to the consumer for
the proper performance of the obligations arising from the consumer contract.
The organiser and/or retailer should be also liable for the damage resulting from
the consumer for the failure to perform or improper performance of the contract
unless the defects in the performance of the contract are attributable neither
to any fault of theirs nor to that of another supplier of services. The liability of
the organiser and/or retailer for failure to perform or improper performance of
the services involved in the travel package should be limited in accordance with
the international conventions governing such services, in particular the Warsaw
Convention of 1929 in International Carriage by Air, the Berne Convention of
1961 on Carriage by Rail, the Athens Convention of 1974 on Carriage by Sea and
the Paris Convention of 1962 on the Liability of Hotel-keepers.
The liability here covers not only material damage, it covers also the nonmaterial damage. As the Court of Justice of EU ruled, that the Directive, and in
particular Article 5 thereof, is designed to offer protection to consumers and, in connection with tourist holidays, compensation for non-material damage arising from
the loss of enjoyment of the holiday is of particular importance to consumers. It is
in light of those considerations that Article 5 of the Directive is to be interpreted.
Although the first subparagraph of Article 5(2) merely refers in a general manner
to the concept of damage, the fact that the fourth subparagraph of Article 5(2) provides that Member States may, in the matter of damage other than personal injury,
allow compensation to be limited under the contract provided that such limitation
is not unreasonable, means that the Directive implicitly recognises the existence

10 Case C-400/00. Club-Tour, Viagens e Turismo SA v Alberto Carlos Lobo Gonçalves Garrido,
and Club Med Viagens Ldª. [2002] ECR I-04051.
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of a right to compensation for damage other than personal injury, including nonmaterial damage.11
Although the consumer buys a travel voucher from the discount website
operator who acts on the basis of a mandate contract, the consumer should be
protected by these provisions which are implemented in the new Civil Code.
2.6 Merchant possible bankruptcy or termination of business activity
The prepaid vouchers which the consumer buys are valid for a certain period of time. The problem is what happens if the consumer buys a voucher and
the merchant goes out of business before the consumer uses the voucher. The
question is who is responsible for the unreceived goods or services – the discount website operator who sold the voucher or the merchant her/himself? This
is where the question of the mandate contract comes at stake. At the moment,
some of the discount website operators offer a special insurance for the vouchers
in case the mechant goes bankrupt.
There are several ways of terminating the business activity – it depends
on whether an entrepreneur is a natural person acting as an entrepreneur or
wthether s/he runs the business as a legal person. A natural person-enterpreneur
can submitt a request for cancellation of the trade license to the Licensing Office.
If s/he meets all the requirements, the Licensing Office issues a decision on the
cancellation of the trade license within 30 days. The natural person-enterpreneur
must report the termination of the business at the Health Insurance Company,
Social Security Administration and Financial Office. However s/he has no direct
obligation to let all her/his creditors know individually. Nevertheless, a natural
person acting as en entrepreneur is liable for their detbs even after the termination of the business. This means that s/he must pay all the detbs even after the
termination of the business and if s/he does not fullfill the obligation, the creditors can ask the court to take possession of the property of the entrepreneur, to
sell it and to use the proceeds to pay the debts.
Legal persons, typically limited companies, have a limited liability for the
debts caused by the company. Nevertheless, a person who becomes a member
of an elected body must carry out her/his performace with the necessary loyalty
and necessary knowledge and care. A person acts negligently, if she/he is not
capable of professional care, although she/he knew when accepting this position
or found out during the performace, and does not draw any consequences for
her/himself. The court may decide, upon a request of the insolvency administrator or creditors, that a member or a former member of the statutory body is
responsible for the fulfillment of its obligations. The court is allowed to declare
this under two conditions: it was decided that a business corporation is insolvent, and the member or former member of the statutory body of the corpora11 Case C-168/00 Simone Leitner v TUI Deutschland GmbH & Co. KG.[2002] ECR I-02631.
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tion knew or should have known, that the corporation may go bankrupt, and
contrary to the due diligence they haven’t done anything to avert the bankruptcy.
The court may even give a ruling that the members of the company bodies must
give out all benefits obtained from the company, if they knew or should have
known, that the corporation may go bankrupt, and contrary to the due diligence
haven’t done anything about it.
3.

Code of Conduct

In order to make the business of discount website operators more transparent,
some of them join and sign up to certain codes of conduct which are developed
to demonstrate the industry’s commitment to high ethical standards and good
practice. The main aim of these codes of conduct is to increase consumer
confidence in dealing with group buying platforms, ensure that consumers have
access to product and service information they need to make informed choices
(this includes information on the total price of the goods or services including all
fees and charges, the description of the goods or services and the discount itself),
to promote compliance within the industry with relevant laws and promote fair,
honest, ethical best practice within the group buying industry. The consumers
shall always fully understand the offer before accepting it, the discount website
operators must ensure that appropriate policies and procedures are in place and
all commercial electronic messages comply with relevant legislation.
Concerning the pricing, the discount website operators must ensure that the
original price of the goods or services outlined in the offer is the actual price that
the consumer would pay for the identical goods or services if they purchased the
goods or services directly from the merchant.
Concerning the problems with quantity of vouchers offered at discount websites, it is first of all the entrepreneurs who must undertake a capacity calculation. The operators shall then take all reasonable steps to ensure they do not
knowingly sell vouchers for a quantity of product which exceeds the number
available from the merchant or of a service that cannot be fulfilled by the merchant within the timeframe that the offer is valid. The entrepreneur himself must
undertake a capacity calculation.12
4.

Final word

The discount website service is a relatively new industry in the Czech Republic. Most of the consumers are not aware of the fact that they have certain rights,
in some cases it is very difficult to say under which legal regulation the legal rela12 See Australian Group Buying Code of Practice 2013. Adma.cz [online]. [cit.2013-12-16].
Accessed from: http://www.adma.com.au/assets/Uploads/Comply-Documents/GroupBuyingCode.pdf.
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tionship between the consumer and the entrepreneur runs (whether the operator acts as a seller or intermediary under the mandate contract).
Unfortunately there is not sufficient Czech literature in this field; there are
only a few popular articles which touch on this topic. Due to the fact that this is a
relatively common and known industry abroad, there are foreign articles which
already highlight consumer protection within this area. These articles however
come from a different legal environment; most of them are of American origin
which is not applicable to the Czech legal regulation. There is almost no Czech
case law in this area. If there is a precedent, it deals with the unfair terms in
general, not in connection with the discount websites. This issue however will
come more apparent as the consumers realise their rights and start to sue the
operators for not performing what they promised to. It will be thus the judges
who will start the interpretation of this relationship and give possible instructions
how to solve these disputes.
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