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The Role of the UN Security Council visà-vis the International Criminal Court –
Resolution 1970 (2011) and its challenges
to International Criminal Justice
Gabriel M. Lentner1
Danube University Krems, Austria
email: gabriel.lentner@donau-uni.ac.at
Lentner, Gabriel M. The Role of the UN Security Council vis-à-vis the International Criminal Court – Resolution 1970 (2011) and its challenges to International Criminal Justice. International and Comparative Law Review, 2014, Vol.
14., No. 2, pp. 7–23.
Abstract: On February 26 2011, the UN Security Council unanimously adopted Resolution 1970 referring the situation concerning Libya to the International Criminal Court
(ICC). This unprecedented support for and acknowledgment of the ICC did not come without a price: conditio sine qua non for Council members not party to the ICC was the inclusion of operative § 6 into the resolution, which exempts certain categories of nationals of
non-parties from ICC jurisdiction. The same highly controversial exemption was included
in the Security Council’s referral of the situation in Darfur to the ICC in 2005.
Deviating from the Rome Statute’s jurisdiction regime such practice not just poses challenges to principles of international criminal justice but raises the question whether the
Rome Statute is altered by the resolution containing the referral to the effect that the ICC is
being bound to the exemptions contained in its exercise of jurisdiction.
Addressing these issues, the present paper elaborates firstly on the jurisdictional exemption
of § 6 and its effect on the ICC, followed by a discussion of resulting challenges to the principle of legality, the principle of universal jurisdiction for international crimes, the equality
of individuals before the law and the principle of independence of the court.
Keywords: UN Security Council; referral; International Criminal Court; international
criminal justice; Resolution 1970

1. Introduction
On February 26 2011, the United Nations Security Council (SC) unanimously adopted Resolution 19702 referring the situation of Libya to the International
1
2

Gabriel M. Lentner, Mag.iur., is Research and Teaching Fellow at the Danube University
Krems and PhD Candidate at the University of Vienna.
UNSC Res 1970 (26 February 2011) UN Doc S/RES/1970 [hereinafter Resolution 1970];
for the relevant parts see below.
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Criminal Court (ICC) pursuant to art 13(b)3 of the Rome Statute4. As in its first
referral to the ICC (Resolution 1593)5, Resolution 1970 includes operative § 6
which exempts jurisdiction of the court for certain categories of nationals of
non-parties to the Rome Statute and puts them under the exclusive jurisdiction
of their state of nationality.6 It was dominantly the US, which pushed for such
language.7 Additionally, both resolutions imposed cooperation obligations only
upon the respective state at issue (Sudan and Libya).8
Deviating from the provisions of the Rome Statute, such ‘exclusive jurisdiction’ resulted in heavy criticism following the adoption of resolution 1593 (2005)
expressed by State representatives9, and commentators10 alike, questioning its
legality under international law.11
Interestingly, even though identically worded in this respect, almost no criticism was voiced in the aftermath of resolution 1970 (2011).12 It was even praised
as “a historic moment in accountability for crimes under international law”.13
A closer look however, reveals the fact that resolution 1970 challenges important principles of international criminal justice.

3

4
5
6

7
8
9
10

11
12
13

Which reads “The Court may exercise its jurisdiction with respect to a crime referred to in
article 5 in accordance with the provisions of this Statute if: (b) A situation in which one or
more of such crimes appears to have been committed is referred to the Prosecutor by the
Security Council acting under Chapter VII of the Charter of the United Nations;”
Rome Statute establishing the International Criminal Court 2187 UNTS 38544.
UNSC Res 1593 (31 March 2005) UN Doc S/RES/1593 [hereinafter Resolution 1593]; This
resolution concerned the situation in Darfur.
These are “current or former officials or personnel from a State outside the Libyan Arab
Jamahiriya which is not a party to the Rome Statute of the International Criminal Court
[...] for all alleged acts or omissions arising out of or related to operations in the Libyan
Arab Jamahiriya established or authorized by the Council”.
Jennifer Trahan, ‘The Relationship Between the International Criminal Court and the U.N.
Security Council: Parameters and Best Practices’ (2013) 24(4) Crim Law Forum 417, 454.
ibid 449.
UNSC Verbatim Record (31 March 2005) UN Doc S/PV.5158; see especially statements of
Brazil, Benin, Tanzania, Greece, France, Argentina, Denmark.
See eg: Luigi Condorelli and Annalisa Ciampi, ‘Comments on the Security Council Referral of the Situation in Darfur to the ICC’ (2005) 3(3) Journal of International Criminal
Justice, 590; Robert Cryer, ‘Sudan, Resolution 1593, and International Criminal Justice’
(2006) 19(1) Leiden Journal of International Law, 195; Matthew Happold, ‘II. Darfur, the
Security Council, and the International Criminal Court’, (2006) 55(1) International &
Comparative Law Quarterly, 226.
For a comprehensive account of the main issues raised see eg: ibid.
See Statement by the Brazilian Representative: Verbatim Record (26 February 2011) UN
Doc S/PV.6491, 7.
See eg. Amnesty International, ‘Unanimous Security Council vote a crucial moment for
international justice’ (27 February 27 2011) <www.amnesty.org/en/news-and-updates/
unanimous-security-council-vote-crucial-moment-international-justice-2011-02-28>
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In this paper the following issues are being addressed: the legal effect of §
6 for the ICC followed by the conceptualization of jurisdiction of the ICC in
practice, and discussing challenges to: (3.1) the Principle of Legality, (3.2.) the
Principle of Universal jurisdiction, (3.3), the Principle of Equality of Individuals before the Law, and (3.4) the principle of independence of the International
Criminal Court.
2. Jurisdictional Exemption of § 6 and the Rome Statute
Acting under Chapter VII of the Charter of the United Nations (Charter),
the UN Security Council referred the situation concerning Libya to the International Criminal Court with the following exemption. The exemption included in
operative § 6 of resolution 1970 (2011) reads in the relevant part:
[The Security Council, acting under Chapter VII of the Charter of the United
Nations,…] Decides that nationals, current or former officials or personnel from
a State outside the Libyan Arab Jamahiriya which is not a party to the Rome Statute of the International Criminal Court shall be subject to the exclusive jurisdiction
of that State for all alleged acts or omissions arising out of or related to operations in
the Libyan Arab Jamahiriya established or authorized by the Council, unless such
exclusive jurisdiction has been expressly waived by the State;14
The Rome Statute of the International Criminal Court regulates SC referrals
in its art 13(b) which provides:
The Court may exercise its jurisdiction with respect to a crime referred to in
article 5 in accordance with the provisions of this Statute if: […] (b) A situation in
which one or more of such crimes appears to have been committed is referred to the
Prosecutor by the Security Council acting under Chapter VII of the Charter of the
United Nations; [...]
The jurisdictional exemption quoted seems hard to reconcile with the jurisdiction regime provided in art 13(b) of the Rome Statute.
As is clear from the legal considerations during the negotiation of article 13,
the wording was specifically chosen to avoid referring only individual cases. Art
13 refers to ‘situations’ a word which was intended to avoid political interference
by a ‘pick and choose’ approach, as evidenced by the drafting history, during
which the wording was changed from ‘case’ to ‘matters’ to ‘situations’.15 Indeed,
also the Pre-Trial Chamber of the ICC has explained that this phrase means that

14 The exact same wording was included in § 6 of UNSC Res 1593 (n 4).
15 William A. Schabas, ‘Article 13 Exercise of jurisdiction’ in Otto Triffterer and Kai Ambos
(eds), Commentary on the Rome Statute of the International Criminal Court: Observers’
notes, article by article (2nd ed, C.H. Beck; Hart; Nomos 2008), para 13
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a referral cannot limit the Prosecutor to investigate eg only crimes committed by
certain persons16.17
Thus, the exemption for certain categories of nationals from the Court’s jurisdiction pursuant to § 6 of the resolution appears to be in conflict with the text of
art 13(b) of the Statute.18
While extensive debates elaborated on the legality and effect of § 6 following
the Darfur referral, Resolution 1970 raises further questions, not least due to
its unanimous adoption and the lack of subsequent criticism.19 Such continued
practice could point to developing acceptance or acquiescence of such troubling
SC action.20
The following considerations apply to both Resolutions, and it is important to note that presently the impact of operative § 6 of Resolution was neither
addressed by the Prosecutor, nor by the Chambers.21 The Prosecutor in his Third
Report to the UN Security Council concerning the situation in Libya, however,
asserted without further explanation that “[t]he Office does have a mandate,
however, to investigate allegations of crimes by all actors”22 not mentioning § 6
of the relevant Resolution.
Such developments therefore merit a closer look at these issues.
2.1. Security Council Referrals to the ICC
Most authors arrive at the conclusion that § 6 leaves obligations of state parties to the ICC in conflict with their obligations under the UN Charter23.24 This
16 Prosecutor v Callixe Mbarushimana (Decision on the Defence Challenge to the Jurisdiction
of the Court) (26 October 2011) ICC_01/04-01/10-451.
17 Nouwen, Sahra M. H. Complementarity in the line of fire: The Catalysing Effect of the International Criminal Court in Uganda and Sudan (Cambridge studies in law and society,
Cambridge University Press 2013) 87.
18 The Relationship Agreement concluded between the UN and the ICC is not insightful in
that respect.
19 The so-called ‘peacekeeping exemptions’ should be recalled: see Resolutions 1422 (2002),
1487 (2003) 1497 (2003) a practice that was discontinued, while apparently serving as
a role model for Resolutions 1593 and 1970.
20 Such practice is important since legal defects might be cured by operation of acquiescence
or acceptance, see Jan Klabbers, An introduction to international institutional law (Cambridge University Press 2002) 241.
21 Carsten Stahn, ‘How is the water? Light and Shadow in the first years of the ICC’ (2011) 22
(1-2) Criminal Law Forum, 175, 179.
22 Prosecutor of the International Criminal Court, ‘Third Report of the Prosecutor of the
International Criminal Court to the UN Security Council pursuant to UNSCR 1970
(2011)’ (16 May 2012) <http://www.icc-cpi.int/NR/rdonlyres/D313B617-6A86-4D6488AD-A89375C18FB9/0/UNSCreportLibyaMay2012Eng.pdf> para 55.
23 To give effect to the decisions of the Security Council pursuant to Art 25 UN Charter.
24 Eg: Sebastian Heselhaus, ‘Resolution 1422 (2002) des Sicherheitsrates zur Begrenzung
der Tätigkeit des Internationalen Strafgerichtshof ’ (2002) 62 Zeitschrift für ausländisches

© Palacký University Olomouc, Czech Republic, 2014. ISSN 1213-8770

10

ICLR, 2014, Vol. 14, No. 2.
is explained by the understanding that the Rome Statute does not allow for such
exemptions and hence the obligation to respect the SC resolution referring such
‘limited’ jurisdiction is not reconcilable with the obligation of States party to the
ICC to respect the provisions of the Rome Statute.
Furthermore, it is sometimes asserted that legally, the Security Council referral can only activate the Rome Statute as a whole, not select parts thereof.25 It
is further assumed that these exemption clauses would not withstand judicial
scrutiny in the court itself, which under art 19(1) RS shall satisfy itself that it
has jurisdiction in any case brought before it. It is important that these and the
underlying assumptions of any such legal conclusions must be carefully analysed. Before turning to the specifics of § 6, the preliminary question regarding
the conception of criminal jurisdiction exercised by the ICC must be addressed
however. Only after conceptualizing the jurisdiction regime provided for SC
referrals we can turn to the question of its legal effects and challenges.
2.2. Jurisdiction of the International Criminal Court
Jurisdiction26 of the International Criminal Court27 is explained here on the
basis of delegation of authority by states parties28.29 Under international law, it
is within the sovereign right of a State to voluntarily designate an international
court to exercise the jurisdiction over a crime committed on its territory by vir-

öffentliches Recht und Völkerrecht, 907, 910.
25 Global Policy Forum, ‘The Relationship Between the ICC and the Security Council:
Challenges and Opportunities’ [2012] International Peace Institute <www.globalpolicy.
org/international-justice/the-international-criminal-court/icc-in-the-securitycouncil6-4/52118-the-relationship-between-the-icc-and-the-security-councilchallenges-andopportunities.html>; see also D. Kaye, ‘The Council and The Court: Improving Security
Council Support of the International Criminal Court’ (2013) Univ. of California School
of Law, 6 <http://councilandcourt.org/files/2013/05/The-Council-and-the-Court-FINAL.
pdf>; “Some observers believe that, if such a situation were presented to a chamber of the
Court, the judges may ignore the exemption from investigation of citizens of non-state
parties and apply the Rome Statute, assuming jurisdiction and admissibility requirements
are met.” Trahan (n 6) 457.
26 See generally on the meaning on ‘jurisdiction’ under international law, eg ILC, ‘Preliminary report on immunity of State officials from foreign criminal jurisdiction’ (5 May-6
June and 7 July-8 August 2008) UN Doc A/CN.4/601, para 44 [with further references].
27 Articles 12, 13(a), 14, 98 Rome Statute.
28 Dapo Akande, ‘The jurisdiction of the international criminal court over nationals of nonParties: legal basis and limits’ (2003) 1 Journal of International Criminal Justice, 618ff.
29 Michail Vagias, ‘The Territorial Jurisdiction of the International Criminal Court - A Jurisdictional Rule of Reason for the ICC?’ (2012) 59(1) Netherlands International Law Review,
43, 44.
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tue of a multilateral treaty.30 In such cases, jurisdiction of the ICC satisfies the
classic logic of criminal justice and State sovereignty.31
It is a different issue, however, when jurisdiction of the ICC is not delegated
by the respective State but finds its basis in a UN SC resolution referring a case to
the ICC, which is the case regarding the situation in Libya and Resolution 1970
(2011).
While it is true that, by itself, the decision to confer jurisdiction to an international tribunal does not necessarily require the State concerned to do anything.
Nevertheless, the State in question (here Libya) is legally bound (by virtue of
the binding SC resolution under Chapter VII of the UN Charter) to accept that
the ICC has jurisdiction in the circumstance in which the Security Council has
conferred jurisdiction.32 It follows then, that SC referrals concerning non-State
parties to the ICC, the basis of the jurisdictional authority of the ICC is solely
the SC resolution. This in turn means, that the extent and scope of jurisdiction
conferred is determined entirely by the SC resolution and cannot be limited nor
extended by provisions of the Rome Statute.
The questions regarding the scope of jurisdiction ratione loci, ratione personae, ratione materiae, ratione temporis must therefore be answered with recourse
to the resolution including the referral (ie resolution 1970) as well as (implicitly)
considering potential (implied) limits to the SC acting under Chapter VII stemming from the Charter.33
Conceptually, this means that the referral allows the SC - within the framework of the limits of Chapter VII of the Charter of the United Nations- to free the
ICC from those limitations which otherwise derive from the fact that the ICC is
created by an international treaty. 34 It cannot however, free the ICC from limita30 Claudia Fritsche, ‘Security Council Resolution 1422: Peacekeeping and the International
Criminal Court’ in Jochen A Frowein (ed), Verhandeln für den Frieden: Negotiating for
peace : liber amicorum Tono Eitel (Beiträge zum ausländischen öffentlichen Recht und
Völkerrecht vol 162. Springer 2003) 111.
31 ibid.
32 Dapo Akande, ‘The Legal Nature of Security Council Referrals to the ICC and its Impact
on Al Bashir’s Immunities’ (2009) 7(2) Journal of International Criminal Justice 333, 341;
mutatis mutandis see eg: Jochen A Frowein and Nico Krisch, ‘Chapter VII. Action with
respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression’ in Bruno
Simma and others (eds), The Charter of the United Nations, A Commentary (2nd edn. C. H.
Beck 2002) 45.
33 This is supported by an early commentator who wrote: “[...]whenever a matter is referred
to the future ICC by the SC, the ICC would then act within the framework and on the basis
of the resolution granting jurisdiction.“ Andreas Zimmermann, ‘The Creation of a Permanent International Criminal Court’ in Jochen A Frowein, Rüdiger Wolfrum and Christiane
Philipp (eds), Max Planck Yearbook of United Nations law (Kluwer Law International 1998)
216.
34 ibid.; a more recent study confirms this view: Pichon J, Internationaler Strafgerichtshof
und Sicherheitsrat der Vereinten Nationen: Zur Rolle des Sicherheitsrats bei der Verfolgung
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tions which derive from peremtpory norms (jus cogens) or other rules which the
SC is bound by when exercising Chapter VII powers.
On the other hand it is important to note that the ICC and its organs, as any
other international organization, can only operate on the basis of its constituent
treaty. 35 It is important to distinguish this question from the conclusion above
that the SC is not limited by provisions of the Rome Statute.
In fact, while the UN Charter indeed asserts direct authority to restrict
or compel actions, not just of UN Member States but also other international organizations in the case of regional arrangements or agencies dealing with
regional issues of peace and security pursuant to Chapter VIII (arts 52, 53), the
Charter nowhere does purport to authorize other international organizations to
perform acts beyond their constitutent documents.36 This is indeed very important to note for the following.
The ICC cannot be viewed as a ‚specialized agency‘ within the UN system.37
This means that art 13(b) of the Rome Statute must be considered when answering the question whether this provision may be understood as making the SC
referral powers of the SC operational for the Court. The view adopted here, follows a „Charter friendly“ interpretation (encouraged by the Principle of Systemic Integration38 and the Presumption of Compatibility39 to avoid a conflict and
application of art 103 of the Charter40. 41 With inserting Art 13 (b) into the Rome

35
36
37
38

39
40
41

völkerrechtlicher Verbrechen durch den IStGH (Beiträge zum ausländischen öffentlichen
Recht und Völkerrecht, Veröffentlichungen des Max-Planck-Instituts für ausländisches
öffentliches Recht und Völkerrecht vol 218, Max-Planck-Gesellschaft zur Förderung der
Wissenschaften e.V 2011).
Kenneth S Gallant, ‘The International Criminal Court in the System of States and International Organizations’ (2003) 16(3) Leiden Journal of International Law 553, 570.
ibid.
ibid.
Codified in Article 31 (3) (c) Vienna Convention on the Law of Treaties; see further Paulus
AL and Leiß J, ‘Article 103’ in Bruno Simma (ed), The charter of the United Nations: A commentary (3rd edn. Oxford University Press 2012), 17–18, concluding “[...]contradiction
should only be assumed when norms stand in clear conflict with each other or in the case
that the contradictory intent is clearly expressed”, ibid with further references.
See Right of Passage Case (Portugal v India) (Merits) [1960] ICJ Rep 6, cited in ibid (n
37) 17–18.
Ibid, 18.
Adopting the contrary opinion, ie that a referral is only binding on the ICC when strictly
in accordance with the letter of the provisions of the Statute, one must still concede that
UN member States would be obliged to act to this end in line with Arts 25, 48, 53 and
103 UN Charter prescribing that „it is up to the member States to ensure that the international organizations they are members of respect and carry out SC decisions.“ Frowein
and Krisch (n 31) 42; „Moreover, according to Art. 53 (1), the SC can also utilize regional
organizations for enforcement action, and it might on this basis even create obligations
for them. Because of Art. 43, however, the latter conclusion is restricted to non-military
enforcement measures.“ ibid; regarding the conflicting treaty obligations (ie Rome Statute
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Statute, it is argued that the drafters clearly intended to enable the organs of the
Court to act on SC referrals, while at the same time leaving broad discretionary
powers of the SC untouched42.43
However, regardless of what view one adopts on this issue, it is clear from
the theory of delegation of jurisdictional authority, that the SC merely delegates
criminal jurisdiction over the situation to the court. Since this is the only source
of jurisdictional authority for the ICC, it cannot exercise more than what is provided for in the resolution.44 The exact scope of the delegation of jurisdiction in
question remains under the discretion of the SC, since the Court can only exercise such authority that is delegated to it.
As a result, the ICC is bound by the exemptions for certain categories of
nationals as included in SC Resolution 1970 (2011)
Assuming that the SC acts within its powers, interpretation of the resolution including the referral must then be conducted in light of potential limits to
the SC with respect to referrals. Prima facie however, these resolutions must be
considered intra vires.45 This means that if the SC delegates a ‘limited’ authority
the Court it cannot exercise more than that, regardless of the provisions of the
Statute.46 The Relationship Agreement concluded between the UN and the ICC,

42

43

44
45

46

vs UN Charter) much has been asserted around Art 103, Michael Wood’s recent analysis
seems accurate see Michael Wood, ‘The Law of Treaties and the UN Security Council:
Some Reflections’ in Enzo Cannizzaro (ed), The Law of Treaties Beyond the Vienna Convention (Oxford University Press 2011) 253.
Luigi Condorelli and Villalpano argue that personal exemptions are not contravening the
Rome Statute see L. Condorelli and S.Villalpando, ‘Referral and Deferral by the Security
Council’, in A. Cassese et al. (eds),The Rome Statute for an International Criminal Court:
A Commentary (Oxford University Press 2002) 627, 633,
Adding that “On the other hand it did not intend in any way to add to or increase the
powers of the Council as defined in the Charter, as distinct from making available to it the
jurisdiction mechanism created by the statute.” United Nations ‘Report of the Commission
to the General Assembly on the work of its forty-sixth Session’ (2 May - 22 July 1994) in:
Yearbook of the International Law Commission 1994 (1997) 2(2) 44. [Commentary (1)]
Nemo plus iuris transferre potest quam ipse habet, Corpus iuris civilis (D. 50, 17, 54).
As Sir Michael Wood eloquently put it: “Much of the writing about the Security Council
by international lawyers has an air of unreality. It is based neither on the practice of states
nor on the practice of the organs of the United Nations, nor yet on decisions of courts
and tribunals. It reflects the authors’ dogmatic reading of the text of the United Nations
Charter, and often attempts, unrealistically, to apply domestic or ‘European’ constitutional
principles to the field of international relations. It seems to be asserted that much that the
Council has done since the end of the Cold War is ultra vires, beyond its powers under the
Charter, or otherwise unlawful. This is not, of course, the case.” Wood (n 40) 247.
Applying binding Chapter VII resolutions, even if they are incompatible with the
Court’s Statute presupposes that the Court, as a treaty-organ created by UN member States,
is also subject to Art. 103 of the UN Charter. However, [..] the better arguments seem to
militate in favour of the view that inernational organizations founded by member States
of the UN, are also subject to SC resolutions, provided however they have been adopted
in accordance with the Charter.“Andreas Zimmermann, ‘“Acting under Chapter VII (…)”
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does not change this, since the SC is not bound by treaty law.47 That this conclusion leads to serious challenges to principles of international criminal justice is
addressed in the following section.
3. Challenges to Principles of International Criminal Justice
3.1. Challenges to the Principle of Legality
As enshrined in Article 15 of the International Covenant on Civil and Political Rights (ICCPR), the principle of legality to a large extent requires the formal approach adopted by the international criminal courts and tribunals with
respect to sources of international law48.49
Article 22 (1) of the Rome Statute itself provides for
A person shall not be criminally responsible under this Statute unless the conduct in question constitutes, at the time it takes place, a crime within the jurisdiction of the Court.
According to international jurisdprudence, the principle of legality „requires
that the offence with which an accused is charged was sufficiently foreseeable
and that the law providing for such liability was sufficiently accessible to the
accused at the relevant time.“50 It is sufficient for those acts to be crimes under

47

48

49
50

- Resolution 1422 and Possible Limits of the Powers of the Security Council’ in Jochen
A Frowein (ed), Verhandeln für den Frieden: Negotiating for peace : liber amicorum Tono
Eitel (Beiträge zum ausländischen öffentlichen Recht und Völkerrecht vol 162. Springer
2003) 275.; for a different view see eg. Nouwen, Sahra M. H. (n 16) 87.
Jakob Pichon, Internationaler Strafgerichtshof und Sicherheitsrat der Vereinten Nationen:
Zur Rolle des Sicherheitsrats bei der Verfolgung völkerrechtlicher Verbrechen durch den IStGH (Beiträge zum ausländischen öffentlichen Recht und Völkerrecht, Veröffentlichungen
des Max-Planck-Instituts für ausländisches öffentliches Recht und Völkerrecht vol 218,
Max-Planck-Gesellschaft zur Förderung der Wissenschaften e.V 2011) 97.
International Covenant on Civil and Political Rights (adopted 16 December 1966, entered
into force 23 March 1976) 999 UNTS 171 (ICCPR); see, inter alia, Report of the SecretaryGeneral Pursuant to Paragraph 2 of Security Council Resolution 808 (3 May 1993) UN
Doc S/25704, 34; see A. Zammit Borda, ‘A Formal Approach to Article 38(1)(d) of the ICJ
Statute from the Perspective of the International Criminal Courts and Tribunals’ (2013)
24(2) European Journal of International Law 649, 650 for further references.
Article 7 ECHR; Article 15 (2) ICCPR; Article 11(2) of the Universal Declaration of
Human Rights; Article 9 American Convention on Human Rights; Article 7(2) African
Charter on Human and Peoples’ Rights.
Prosecutor v. Milutinović et al (Decision on Motion Challenging Jurisdiction) ICTY-99-37AR72 (21 May 2003), para 38; see also S.W. v. United Kingdom, App no 20166/92 (ECtHR,
22 November 1995), paras 35-36[indicating that the term “law” in Article 7 of the ECHR
“comprises written as well as unwritten law and implies qualitative requirements, notably
those of accessibility and foreseeability.”]
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international law51 which is applicable.52 „An assessment of the foreseeability
and accessibility requirements integral to the principle of legality should take
into account the particular nature of international law, including its reliance on
unwritten custom.“53
In case of resolution 1970 (2011) referring the situation concerning Libya to
the ICC, the question is whether application of the elements of crimes contained
in the Statute are to be considered retroactive application of crimes. Especially
since the Rome Statute as a multilateral treaty, is creating law for the States parties
to the treaty, it is difficult to see on what basis States outside of the treaty regime
are bound by the definitions of international crimes included in the Statute.
In fact, academics and politicians alike refused to accept the International
Law Commission’s proposition not to define crimes in the proposed Statute
of the permanent ICC at a very early stage.54 Rather it was referred to existing
instruments,55 because „[m]any felt that prosecutions in the proposed Court
would run afoul of the nullum crimen, nulla poena, sine lege principle if crimes
were not sufficiently defined in advance.“56
A similar problem arose with respect to the qualification of the Nuremberg
Trials. While arguably a rather theoretical debate concerning the Nuremberg
Trials whether the substantive criminal law applied during the Nuremberg Trialso matched customary international law,57 or only law among the parties to the
London Agreement and the Nuremberg Charter, it is important in this regard.58
This distinction becomes practically relevant in the case of referrals since
some elements of the Rome Statute crimes seem indeed to partly departing from

51 See eg: Prosecutor v Kordić et al (Judgement) IT-95-14/2-A (17 December 2004), paras
41-42; Prosecutor v. Milutinović et al (Decision on Motion Challenging Jurisdiction) IT-9937-AR72 (21 May 2003), paras 38-42.
52 Kononov v. Latvia App no 36376/04 (ECtHR 24 July 2008), para. 114; Prosecutor v.
Milutinović et al (Decision on Motion Challenging Jurisdiction) ICTY-99-37-AR72 (21
May 2003), paras 34-44.
53 ibid [31].
54 Leila N Sadat, The International Criminal Court and the transformation of international
law: Justice for the new millennium (International and comparative criminal law series,
Transnational Publishers 2002) 265–266. [with further references]
55 ibid.
56 ibid.
57 Gallant (n 34) 577.
58 See eg. Leila N. Sadat and S. R. Carden, ‘The New International Criminal Court: An Uneasy
Revolution’ (2000) 88 Georgetown Law Journal 381, 423; Gallant (n 34) 577.

© Palacký University Olomouc, Czech Republic, 2014. ISSN 1213-8770

16

ICLR, 2014, Vol. 14, No. 2.
present customary international law59.60 In fact, it has been pointed out that
„states with military forces that operate abroad will fear that soldiers and their
commanders, including the highest political authorities responsible for military
activities, will be dragged in front of an international court for war crimes prosecution and will, at a minimum, be inconvenienced and embarrassed. Indeed,
because the definitions of international crimes are so vague, soldiers and officials might find themselves punished for activities that they consider legal and
routine.“61
This ambiguity regarding the state of customary crimes under international law is further evidenced by the fact that the drafters viewed it necessary to
include art 10 into the Statute, which states that „[n]othing in this Part [definition of crimes] shall be interpreted as limiting or prejudicing in any way existing
or developing rules of international law for purposes other than this Statute.“62
Here the ICC Statute disclaims an intent to define substantive international law,
including substantive international criminal law, for anyone other than the international organization of the ICC itself.63
Specifically problematic is the fact that there is no international treaty defining crimes against humanity. The Preparatory Committee of the future ICC did
not reach consensus regarding the exact definition of crimes against humanity.64
Hence, art 7, defining crimes against humanity, may thus be regarded as creating
an autonomous regime.65
Another problematic issue concerns the Rome Statutes definition of war
crimes, since the definitions regarding non-international armed conflict, appear
to depart from accepted international custom.66
59 Regarding Crimes Against Humanity some elements appear to be new or different from
existing sources, cf Herman von Hebel and Darryl Robinson, ‘Crimes within the Jurisdiction of the Court’ in Roy S Lee (ed), The International Criminal Court: The making of
the Rome Statute ; issues, negotiations, results (Kluwer Law International 2002), 92; Roy
S K Lee, ‘States’ Responses: Issues and Solutions’ in Roy S K Lee (ed), States’ responses
to issues arising from the ICC statute: Constitutional, sovereignty, judicial cooperation and
criminal law (International and comparative criminal law series. Transnational Publishers
2005) 26.
60 see also Jallow who sees considerable expansion of international criminal law particularly
regarding crimes against humanity and war crimes Hassan B Jallow, ‘International criminal justice: reflections on the past and the future’ (2010) 36(2) Commonwealth Law Bulletin 269, 275.
61 Eric A Posner and John C Yoo, ‘Judicial Independence in International Tribunals’ (2005)
93(1-74) California Law Review, 69.
62 See also Article 22 (3) which states, regarding the principle of nullum crimen sine lege,
“This article shall not affect the characterization of any conduct as criminal under international law independently of this Statute.”
63 Gallant (n 34) 577.
64 Zimmermann, ‘The Creation of a Permanent International Criminal Court’ (n 32) 172.
65 Lee (n 58) 26.
66 An elaborate study of this issue is beyond the scope of this paper.
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It is clear however, that in cases where the State in question is bound to international treaties applicable, their application by the ICC does not pose issues
of legality. The operation of such differences in the scope of jurisdiction ratione
materae is ensured by art 10 (reference to customary international law) in connection with arts 21 (applicable law) and 19 (determination of jurisdiction) of
the Rome Statute.
While it is beyond the scope of the present paper to analyse the state of
crimes against humanity and war crimes under customary international law or
whether the SC is even bound by the principle of legality with regards to international criminal law,67 it is important to raise this issue for the sake of the prominent place the principle of legality occupies in international criminal law. And to
persuade the Chambers of the ICC to address this issue. It shall be noted in this
respect that the SC itself implicitly found to be bound by the principle of legality
when it insisted that when establishing the ad hoc tribunals, it did not create new
law but was merely applying existing law68.69
As a result, in the case of resolution 1970 (2011) the ICC‘s jurisdiction is
limited to adjudicate crimes recognized as part of customary international law.70
3.2 Challenges to the Principle of Universal Jurisdiction
Following the adoption of Resolution 1593 (2005) referring the situation
concerning Darfur to the ICC, the representative for Denmark stated, referring
to the exemption, that “the language on exclusive jurisdiction […] does not affect
the universal jurisdiction of Member States in areas such as war crimes, torture,
and terrorism.”71 Even the Canadian Prime Minister raised concerns asserting
that such exemption was “inconsistent with basic legal principles of accountability [and that it] must not establish a precedent for future Security Council
referrals to the International Criminal Court.”72 Unfortunately, with adoption of
Resolution 1970 such practice was in fact continued, only this time with unanimous support in the Security Council.73
67 For an affirmative view see eg. Pichon (n 46) 248.
68 UNSC Res 827 (1993) UN Doc S/RES/827; UNGA ‘Report of the Secretary-General’
(1993) UN Doc S/25704, para 29.
69 Nico Krisch, ‘Introduction to Chapter VII: The General Framework’ in Bruno Simma (ed),
The charter of the United Nations: A commentary (3rd edn. Oxford University Press 2012)
1257.
70 Cf Pichon (n 46) 28.
71 UNSC Verbatim Record (31 March 2005) UN Doc S/PV.5158; see especially statements of
Brazil, Benin, Tanzania, Greece, France, Argentina, Denmark.
72 Statement by Canadian Prime Minister (1 April 2005).
73 Only the Brazilian representative stated: “However, we express our strong reservation
concerning paragraph 6. We reiterate our conviction that initiatives aimed at establishing
exemptions of certain categories of individuals from the jurisdiction of the International
Criminal Court are not helpful to advancing the cause of justice and accountability and
will not contribute to strengthening the role of the Court” Verbatim Record (26 February
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In order to understand the underlying challenge Resolution 1970 poses to the
principle of universal jurisdiction, one must clarify the concept.74 The Princeton Project on Universal Jurisdiction defines universal jurisdiction as “criminal
jurisdiction based solely on the nature of the crime, without regard to where the
crime was committed, the nationality of the alleged or convicted perpetrator, the
nationality of the victim, or any other connection to the state exercising such
jurisdiction.”75 It is generally accepted that the core international crimes included
in the ICC Statute (ie crimes against humanity, genocide and war crimes) are of
such nature.76 Since the exemption included in the Resolution provides that certain categories of nationals of States not party to the ICC “shall be subject to the
exclusive jurisdiction of that State for all alleged acts or omissions arising out of or
related to operations in the Libyan Arab Jamahiriya”77 , any other States, including Libya the territorial state, therefore appear to be barred from exercising universal jurisdiction pursuant to this decision of the Security Council, which under
Article 25 of the UN Charter is binding on all UN Member States and prevails
over other conflicting international agreements (art 103 UN Charter). Accordingly, only the State of nationality shall have jurisdiction over their current or
former officials or personnel. Clearly this provision was intended to shield US
activity in Libya from ICC prosecution. However, what might have been overlooked is the fact that the SC resolution barrs any other State from exercising
universal jurisdiction under certain circumstances. 78 That such exemptions are
in conflict with the spirit of the Rome Statute, is obvious when recalling its preamble stating “that it is the duty of every State to exercise its criminal jurisdiction
over those responsible for international crimes“.79

2011) UN Doc S/PV.6491, 7.
74 On the debate on the legality of universal jurisdiction, see eg: Arrest Warrant Case (Democratic Republic of the Congo v Belgium) (Merits) [2002] ICJ Rep 3, paras 49-52 (Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, ArrestWarrant Judgment;
Dissenting Opinion of Judge Van denWyngaert, ArrestWarrant Judgment, paras 49-58;
Separate Opinion of President Guillaume, Arrest Warrant Judgment, paras 13-16; Declaration of Judge Ranjeva, Arrest Warrant Judgment, para 8).
75 Principle 1 (1), Mary Robinson, The Princeton principles on universal jurisdiction (Program
in Law and Public Affairs, Princeton University 2001) 28;
76 see eg: The American Law Institute, Restatement (Third) of the Foreign Relations Law of
the United States (1987), § 402, comments c-g, § 404, comments a-b, § 423; for a recent discussion see eg: Maximo Langer, ‘Universal Jurisdiction as Janus-Faced: The Dual Nature of
the German International Criminal Code’ (2013) 11(4) Journal of International Criminal
Justice 737.
77 § 6 of Resolution 1970 (2011) [emphasis added].
78 Whether the SC has the power to do so is beyond the scope of this paper; For an interesting account or the concept of criminal jurisdiction in international and national law see
eg. Alejandro Chehtman, ‘Jurisdiction’ in Markus Dubber and Tatjana H Höernle (eds),
Oxford Handbook of Criminal Law (Oxford University Press forthcoming).
79 Preamble of the Rome Statute of the International Criminal Court.
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It must also be noted that the exemptions of § 6 deviates from the principle of criminal jurisdiction based on territoriality. Crimes under the ICC statute
are permissable claims for (state) jurisdiction for the territorial state, ie Libya.80
Being one of the pillars of State sovereignty, criminal jurisdiction can only be
waived under exceptional circumstances, for normally criminal jurisdiction over
crimes committed within their boundaries is exercised by the state on whose territory they were committed.81
However, the conflicting claims of criminal jurisdiction82 (Libya on the principle of territoriality83 and universal jurisdiction vs. US on nationality principle84) appear to be ‚regulated ‘ by the SC Resolution. While beyond the scope of
this paper, it is an interesting question whether the SC actually has the power
to disregard this principle. That such exceptional measures are justified in light
of maintenance of international peace and security is very doubtful and further
appears to delegitimizes the ICC’s mandate in Libya.
3.3 Challenges to the Principle of Equality of Individuals before the Law
The exemption included in § 6 of resolutions 1593 and 1970 prescribe that
nationals, current or former officials or personnel from a State outside the State
concerned in the referral, which is not a party to the Rome Statute of the International Criminal Court, shall be subject to the exclusive jurisdiction of that State
and are thus excluded from prosecution by the ICC. Such outright differentiation based solely on the nationality and their capacity as military personell of
the person concerned seems hard to be justified and appears to be at odds with
art 27, providing for the irrelevance of any official capacity. Another important
element of this principle that is being violated here is that like situations shall be
treated alike.85 That some states’ nationals are more equal than others86 is thus
incompatible with the principle of equality before the law- a principle that is
recognized as a fundamental principle of justice.87 Indeed, it is the very rationale
80 7th Meeting of the Committee of the Whole, ‘Summary Records’ (19 June 1998) UN Doc.
A/CONF.183/C.1/SR.7, 184; The principle of Universal Jurisdiction itself is not without
controversy, particularly regarding its usage of the principle by the North against underdeveloped States in the South, see eg. Jallow (n 59) 279.
81 Mauro Politi and Giuseppe Nesi (eds), The Rome Statute of the International Criminal
Court: A challenge to impunity (Ashgate 2001) XV.
82 There exists no extradition treaty between the US and Libya for example.
83 “The principle of territoriality basically entails that a state has the normative power to
prescribe criminal prohibitions which are binding on every person who is, for whatever
reason, on its territory.“ Chehtman (n 77) 5.
84 The nationality principle is generally recognized as a basis for jurisdiction over extra-territorial acts, cf James Crawford and Ian Brownlie, Brownlie’s principles of public international
law (8. ed. Oxford University Press 2012) 459. with further references.
85 Jallow (n 59) 278.
86 Cryer (n 9) 217.
87 Jallow (n 59) 278.
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of the establishment of the ICC that justice be administered equally, particularly
that no one shall escape the rule of law (ie that there shall be no impunity for the
most serious crimes of concern to the international community as a whole). 88
It is not clear, however, whether this principle is de lege lata part of and applies
to international criminal jurisdiction of the ICC as well. One has to be reminded
that the principle of universality as such is not a concept of the Rome Statute.89
A proposal by the German and South Korean delegation90 at the conference in
Rome to delegate universal jurisdiction91 to the Court was rejected.92 As a result,
the ICC’s jurisdiction is inherently unequal in its applicability. And considering the accepted practice of excluding criminal jurisdiction for military forces
stationed abroad eg. in status of armed forces on foreign territory agreements
(SOFA)93, it appears to be rather doubtful that it attained status of customary
international law.
Indeed, while definitely posing a challenge to the legitimacy of the International Criminal Court, inequality seems to be inherent in the Rome Statute
itself.94 As one commentator observed, „[t]he Rome Statute is flawed in that it
does not ensure equal justice, but it was the best possible compromise given what
was politically feasible at the time it was negotiated.“95

88 Fritsche (n 29) 117; see also Preamble paras 4 and 5.
89 H.-P. Kaul, ‘International Criminal Court (ICC)’, Max Planck encyclopedia of public international law : MPEPIL (2009) <www.mpepil.com> accessed 20 March 2014, 1ff.
90 7th Meeting of the Committee of the Whole, UN Doc. A/CONF.183/C.1/SR.7, 19 June
1998, Summary Records,
p. 184, paras. 50-51 (Germany); ibid., pp. 182-184, paras. 52-54 (Republic of Korea).
91 G. Werle & F. Weßberger, Völkerstrafrecht, 2007, 183
92 See eg: A. Abass, ‘The International Criminal Court and universal jurisdiction’ (2006) 6(3)
International criminal law review, 349, 349–385; H.-P. Kaul & C. Kreß, ‘Jurisdiction and
cooperation in the Statute of the International Criminal Court: Principles and compromises’ [1999] Yearbook of international humanitarian law; The US considered it a violation
of Art 34 VCLT, see D. J. Scheffer, ‘The United States and the International Criminal Court’
(1999) American Journal of International Law,
93 UN Secretary-General ‘Observance by UN Forces of International Humanitarian Law’, (6
August 1999) UN Doc ST/SG- B/199913.
94 “The basic jurisdictional regime of the Court itself is uneven: the omission of universal
jurisdiction was painful for some, the sacrifice of custodial jurisdiction in particular painful for many. Two individuals who have committed the same crime in the same place at the
same time may be treated differently, one surrendered to the ICC and one not, solely on
the basis of their different nationalities. Article 124 of the Rome Statute protects citizens of
certain States Parties from prosecution for war crimes for seven years. Article 13 (b) and
article 16 governing the role of the SC in relation to the ICC create further inequalities;
those situations of special concern to the SC and inparticular its permanent members will
be dealt with differently from other situations.” Fritsche (n 29) 117.
95 ibid 118.
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It seems then even more paradox, however, that the one instrument with
which the ICC could dispense equal justice for all, i.e. through SC referrals, itself
poses challenges to this principle.
3.4 Challenges to the Principle of Independence of the Court
Judicial independence is universally accepted in international criminal law96
and guaranteed by art 40 of the Rome Statute. Further reiterating this principle,
art 2 of the Relationship Agreement states that the court is an “independent permanent judicial institution”.
The questions raised by resolution 1970 and 1593 is then whether the exemption of certain categories of nationals from the jurisdiction of the court constitutes an interference by the SC with the conduct of individual cases and thus
being contrary to the principle of independence. It is important to note that the
principle of independence binds the SC, since the Council would otherwise violate article 1(1) of the Charter.97
Independence is understood as containing both an individual and institutional guarantee.98 However, such guarantees do not cover differences of, or limitations to jurisdiction in cases of SC referrals, since such referrals are inherently
selective. Therefore, none of the elements the „Burgh House Principles On The
Independence Of The International Judiciary“99 put forward to ensure judicial
independence, are violated in this respect.
It must be concluded that the SC Resolutions 1593 and 1970 do not violate
the independence of the court, since the Court’s independence pertaining to acts
under its jurisdiction remains untouched.
However, it must be criticized insofar as the exemption of certain categories
of nationals further restricts the scope within which the Court can ‚exercise‘ its
independence. From the victim’s perspective this is a rather technical argument
responding to accusation of applying a double standard.
This is, de lege lata, a general feature of international law: of the few international courts that do posses compulsory jurisdiction, none have general competences.

96 See eg: Article 12 ICTY Statute, Article 13 ICTRStatute, Article 13 SCSL Statute, Article 9
SCL Statute.
97 Erika de Wet, The chapter VII powers of the United Nations Security Council (Hart Publishing 2004) 343.
98 See eg: Articles 7 and 26 of the Banjul Charter.
99 The Burgh House Principles On The Independence Of The International Judiciary, The
Study Group of the International Law Association on the Practice and Procedure of International Courts and Tribunals, in association with the Project on International Courts and
Tribunals (2004) <http://www.ucl.ac.uk/laws/cict/docs/burgh_final_21204.pdf>
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4. Conclusion
Instead of strengthening important principles of justice, the SC sets dangerous precedents in undermining them. Considering the wider negative implications for the ICC’s legitimacy, credibility, impartiality, and independence, any
future use of exemptions must be avoided. What becomes apparent is the inherently difficult relationship between the UN Security Council and the International Criminal Court. While the link between a judicial organ and a political
organ concerned with international security, could in theory contribute to peace
and justice, we look at a rather discouraging record in reality. It appears that the
inherent dichotomy lies at the heart of the current state of international criminal
justice: prosecuting individual suspects to end impunity, yet receiving cases only
when collective security demands it.100 The decisive criteria for the success of the
International Criminal Court thus lies with the Security Council. Unfortunately,
it appears that „[d]epending on how a case is generated, then, the ICC can be
either an independent criminal court, prosecuting international criminality for
its own sake, or a UN body prosecuting criminals as an instrument to advance
the Council’s security objectives.“101
However, all of these legal problems outlined above could be easily remedied
by ensuring universal ratification of the Rome Statute. In the words of UN SG
Ban Ki-Moon: “only once the Rome Statute has been universally accepted can
the Court be as effective as we would wish it to be, with a truly global reach.“102 In
the same vain his predecessor Secretary-General Kofi Annan, after the conclusion of the Rome Statute emphasized: „By establishing the International Criminal Court, the international community proved its determination to put an end
to impunity for the perpetrators of egregious violations of human rights and
humanitarian law, and thus to contribute to the prevention of such crimes. Only
a permanent court with universal jurisdiction can finally lay to rest the charge
that the international community is being selective or applying double standards
in deciding which crimes to investigate and punish.“103
Until then, it is high time for the SC to dispense its powers in the interest of
the international community as a whole and contribute to the positive development of international criminal law.

100 G. P. Fletcher, ‘The ICC -- Two Courts in One?’ (2006) 4(3) Journal of International Criminal Justice, 428, 428–433
101 ibid.
102 Statement of the UN Secretary General (20 November 2013)<http://www.un.org/sg/statements/index.asp?nid=7295>
103 Massimo Egidi in Politi and Nesi (eds) (n 80).
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1. Introduction
Europe’s cultural heritage, both tangible and intangible, is our common
wealth – our inheritance from previous generations of Europeans and our legacy
for those to come. It is an irreplaceable repository of knowledge and a valuable
resource for economic growth, employment and social cohesion. It enriches the
individual lives of hundreds of millions of people, is a source of inspiration for
thinkers and artists, and a driver for our cultural and creative industries. Our
cultural heritage and the way we preserve and valorise it is a major factor in
defining Europe’s place in the world and its attractiveness as a place to live, work,
and visit.2
Cultural heritage is perceived as a shared resource, and a common good. Like
other such goods it can be vulnerable to over-exploitation and under-funding,
1
2

Department of Administrative Law and Finacial Law, Faculty of Law, Palacký University
Olomouc, Czech Republic.
Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions – Towards
an integrated approach to cultural heritage for Europe, COM(2014) 477 final, p. 2.
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which can result in neglect, decay and, in some cases, oblivion. Looking after
our cultural heritage is, therefore, our common responsibility. Cultural heritage protection is primarily a matter for national, regional and local authorities.
However, international cooperation in this field is now increasingly developing
as a result of the devastating effects of armed conflicts, in which significant part
of the cultural heritage was damaged.
2. The Council of Europe and cultural heritage
One of the most important international organizations concerned with the
protection of cultural heritage at the government level, is the Council of Europe.3
This international organization was founded in 1949 and its headquarters is
located in Strasbourg. It includes 47 member states, 28 of which are members
of the European Union. All Council of Europe member states have signed up to
the Convention for the Protection of Human Rights and Fundamental Freedoms
(Rome, 1950),4 a treaty designed to protect human rights, democracy and the rule
of law. Apart from guaranteeing these rights and democracy (through reforms)
members of the Council of Europe also cooperate in the fields of environment,5
culture and education.
Framework for the Council of Europe in the field of culture heritage creates
the European Cultural Convention (Paris, 1954).6 Each contracting party shall
take appropriate measures to safeguard and to encourage the development of
its national contribution to the common cultural heritage of Europe.7 Each contracting party shall, insofar as may be possible, encourage the study by its own
nationals of the languages, history and civilisation of the other contracting parties and grant facilities to those parties to promote such studies in its territory,
and endeavour to promote the study of its language or languages, history and
civilisation in the territory of the other contracting parties and grant facilities to
the nationals of those parties to pursue such studies in its territory.8 Each contracting party shall regard the objects of European cultural value placed under its
3
4

5
6
7
8

See http://www.coe.int.
The current state of signatures and ratifications of the Convention and its Protocols as well
as the complete list of declarations and reservations are available at http://www.conventions.coe.int, or see e.g. MARINGELE, Sarah. European Human Law Rights. The work of
European Court of Human Rights illustrated by an assortment of selected cases. Hamburg:
Anchor Academic Publishing, 2014.
ZÁSTĚROVÁ, Jana: Ochrana životního prostředí v činnosti Rady Evropy. [Environmental
protection in the activities of the Council of Europe]. České právo životního prostředí,
2001, roč. I, č. 1, s. 45 – 51.
For the Czech Republic, the Convention entered into force on 10 May 1990. See Communication of the Federal Ministry of the Foreign Affairs No. 290/1990 Coll.
Art. 1 of the European Cultural Convention.
Art. 2 of the European Cultural Convention.
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control as integral parts of the common cultural heritage of Europe, take appropriate measures to safeguard them and ensure reasonable access thereto.9
The Council of Europe action in the field of cultural and natural heritage
includes promoting diversity and dialogue through access to heritage to foster
a sense of identity, collective memory and mutual understanding within and
between communities, and contributing to development that is linked to territorial cohesion, life style and relationships through the notion of heritage and
landscape as community resources. This work involves the follow-up of Council of Europe conventions on heritage and landscape, including the targeting of
decision-makers, professionals and civil society. Different forms of co-operation
include the systematic exchange of information, reviews of policies, the development of prospective thinking in the sector of cultural and natural heritage, and
technical assistance programmes and field work. The work is carried out under
the guidance of the Steering Committee for Cultural Heritage and Landscape
(CDPATEP) in line with the principles for sustainable territorial development
promoted by the Conference of the Council of European Ministers responsible
for landscape development (CEMAT).
In the field of cultural heritage, the Council of Europe adopted a number
of international treaties. These include the Convention on the Protection of the
Architectural Heritage of Europe (Granada, 1985),10 the European Convention for
the Protection of the Archaeological Heritage (Revised) (Valetta, 1992),11 the European Landscape Convention (Florence, 2000)12 and the European Convention for
the Protection of the Audiovisual Heritage (Strasbourg, 2001).
3. The Faro Convention
European societies, being transformed under the combined effects of the economic crisis, energy transition, demographic or migration factors and a reduction in resources, call for new development models driven by greater democracy,
strengthened citizen participation and better governance based on more open,
reactive and transparent institutions. In this context, the Framework Convention
on the Value of Cultural Heritage for Society was adopted by the Committee of
Ministers of the Council of Europe on 13 October 2005, and opened for signa9 Art. 5 of the European Cultural Convention.
10 In the Czech Republic, published in the Collection of International Treaties under No.
73/2000 Coll.
11 In the Czech Republic, published in the Collection of International Treaties under No.
99/2000 Coll.
12 In the Czech Republic, published in the Collection of International Treaties under No.
13/2005 Coll. See Landscape and sustainable development: challenges of the European Landscape Convention. Strasbourg: Council of Europe Publishing. 2006 or KYSELKA, Igor.: Co
pro nás vyplývá z přijetí Evropské úmluvy o krajině? [What follows for us from the adoption
of the European Landscape Convention?]. Urbanismus a územní rozvoj č. 3/2001. s. 25 –
32.
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ture to member states in Faro (Portugal) on 27 October 2005. The Faro Convention entered into force on 1 June 2011.
The Faro Convention is innovative in linking the concept of the common
heritage of Europe to human rights and fundamental freedoms for which the
Council of Europe remains one of the historic guardians. The Faro Convention
provides an original contribution to the issues related to living together, quality of
life and the living environments where citizens wish to prosper.
The Faro Convention is consistent with new trends which underline the
growing importance of cultural values in the environment, the territorial identity, the character of landscape and the environmental dimensions of cultural
heritage. This specificity clearly distinguishes the Faro Convention from earlier
international instruments of the Council of Europe and from those launched by
UNESCO.13 It provides the basis for the concept of a cultural environment.
To date, 17 member states ratified Faro Convention,14 5 states signed it15
and the signing process is underway in a number of other member states of the
Council of Europe.16 During its plenary meeting on 27 - 29 May 2013, the Steering Committee for Culture, Heritage and Landscape (CDCPP) adopted the Faro
Action Plan17 which started a series of actions aimed at promoting the Faro Convention in order to increase the number of ratifications and to ensure the implementation of the Convention’s principles.
a) The Right to Cultural Heritage
Human rights are patterns of human behavior that is best in the long-term
human existence on the basis of proven experience and needs as patterns of
human behavior within a group - society.18 Human rights and freedoms belong
to every individual, regardless of which state they are citizens. Human rights do
13 Among international conventions adopted by UNESCO in the field of cultural heritage
are the Convention for the Protection of Cultural Property in the Event of Armed Conflict
(The Hague, 1954), the Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Transfer of Ownership of Cultural Property (Paris, 1970), the Convention on Protection of the World Cultural and Natural Heritage (Paris, 1972), the Convention
on the Protection of Underwater Cultural Heritage (Paris, 2001) and the Convention on the
Conservation of Intangible Cultural Heritage (Paris, 2003).
14 Armenia, Austria, Bosnia and Herzegovina, Croatia, Georgia, Hungary, Latvia, Luxembourg, the Republic of Moldova, Montenegro, Norway, Portugal, Serbia, Slovakia, Slovenia, Ukraine and “the former Yugoslav Republic of Macedonia”.
15 Albania, Belgium, Bulgaria, Italy and San Marino.
16 E.g. in Bulgaria or in Finland.
17 Available on http://www.coe.int/t/dg4/cultureheritage/heritage/Identities/AT-2014-510-Faro-AP_en.pdf.
18 BLAHOŽ, Josef. Pojem lidských a občanských práv. [The concept of civil and human rights].
In BLAHOŽ, Josef, BALAŠ, Vladimír, KLÍMA, Karel. Ústavní srovnávací právo. 4. vydání.
Praha: Wolters Kluwer Česká republika, 2011, s. 177 - 178.
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not arise from the position of a person as a citizen, but from the nature of human
existence.
The Faro Convention presents the right to cultural heritage as the ability to be
involved with the heritage, helping to enrich it or add to it, and also to benefit
from activities linked to it. The parties to the Faro Convention recognise that
everyone, alone or collectively, has the right to benefit from the cultural heritage and to contribute towards its enrichment.19 Everyone, alone or collectively,
has the responsibility to respect the cultural heritage of others as much as their
own heritage, and consequently the common heritage of Europe.20 Exercise of
the right to cultural heritage may be subject only to those restrictions which are
necessary in a democratic society for the protection of the public interest and the
rights and freedoms of others.21
Although not explicitly stated in the Faro Convention, it must be understood
that the right to participate also includes the right not to participate. But nonparticipation must be the result of choice and not dictated by economic, social
or political circumstances.
The Faro Convention addresses the right to cultural heritage which it expresses as a dimension of the right to participate in the cultural life of the community
and the right to education. In this context, the Faro Convention refers to other
international human rights documents, such as the Universal Declaration of
Human Rights (Paris, 1948)22 or the International Covenant on Economic, Social
and Cultural Rights (New York, 1966). 23
The parties to the Faro Convention agree to recognise that rights relating to
cultural heritage are inherent in the right to participate in cultural life, as defined
in the Universal Declaration of Human Rights.24 Under this declaraction, eve19
20
21
22

Art. 4a) of the Faro Convention.
Art. 4b) of the Faro Convention.
Art. 4c) of the Faro Convention.
The Universal Declaration of Human Rights (UDHR) is a milestone document in the history
of human rights. Drafted by representatives with different legal and cultural backgrounds
from all regions of the world, the Declaration was proclaimed by the United Nations General Assembly in Paris on 10 December 1948 as a common standard of achievements for
all peoples and all nations. It sets out, for the first time, fundamental human rights to be
universally protected.
23 The International Covenant on Economic, Social and Cultural Rights (ICESCR) is a multilateral treaty adopted by the United Nations General Assembly on 16 December 1966, and
in force from 3 January 1976. It commits its parties to work toward the granting of economic, social, and cultural rights (ESCR) to the Non-Self-Governing and Trust Territories
and individuals, including labour rights and the right to health, the right to education, and
the right to an adequate standard of living. See e.g. ALSTON, Philip, QUINN, Gerard: The
Nature and Scope of States Parties’ Obligations under the International Covenant on Economic, Social and Cultural Rights. Human Rights Quarterly, Vol. 9, No. 2, May, 1987, pp.
156 – 229.
24 Art. 1a) of the Faro Convention.
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ryone has the right freely to participate in the cultural life of the community, to
enjoy the arts and to share in scientific advancement and its benefits.25
The states parties to the International Covenant on Economic, Social and
Cultural Rights (ICESCR) recognize the right of everyone to take part in cultural
life.26 The steps to be taken by the states parties to the ICESCR to achieve the
full realization of this right shall include those necessary for the conservation,
the development and the diffusion of science and culture.27 The states parties
to the ICESCR recognize the benefits to be derived from the encouragement
and development of international contacts and co-operation in the scientific and
cultural fields.28
As regards the second component of the right to cultural heritage, the right
to education, this right belongs to everyone under the Universal Declaration of
Human Rights (UDHR).29 Education shall be directed to the full development of
the human personality and to the strengthening of respect for human rights and
fundamental freedoms. It shall promote understanding, tolerance and friendship
among all nations, racial or religious groups, and shall further develop the activities of the United Nations for the maintenance of peace.30 Parents have a prior
right to choose the kind of education that shall be given to their children.31
Similarly, the right to education is recognized by the states parties to the International Covenant on Economic, Social and Cultural Rights (ICESCR). They
agree that education shall be directed to the full development of the human personality and the sense of its dignity, and shall strengthen the respect for human
rights and fundamental freedoms. They further agree that education shall enable
all persons to participate effectively in a free society, promote understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups,
and further the activities of the United Nations for the maintenance of peace.32
The Faro Convention expressly provides that none of its provisions shall be
interpreted so as to limit or undermine the human rights and fundamental freedoms which may be safeguarded by international instruments, in particular, the
Universal Declaration of Human Rights (UDHR) and the Convention for the Protection of Human Rights and Fundamental Freedoms.

25
26
27
28
29
30
31
32

Art. 27 par. 1 of the Universal Declaration of Human Rights.
Art. 15 par. 1a) of the International Covenant on Economic, Social and Cultural Rights.
Art. 15 par. 2 of the International Covenant on Economic, Social and Cultural Rights.
Art. 15 par. 4 of the International Covenant on Economic, Social and Cultural Rights.
Art. 26 par. 1 of the Universal Declaration of Human Rights.
Art. 26 par. 2 of the Universal Declaration of Human Rights.
Art. 26 par. 3 of the Universal Declaration of Human Rights.
Art. 13 par. 1 of the International Covenant on Economic, Social and Cultural Rights.
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b) Common Heritage of Europe
The Faro Convention’s aim of addressing the cultural heritage of Europe in
its wider social context is expressed by the introduction of the idea of common
heritage of Europe, composed of two inseparable elements:
•
•

the cultural heritage, which represents a resource and a source of collective memory for people in Europe, and;
the shared intellectual heritage of an agreed set of social values, rooted
in history, which form the European ideal in terms of how society should
operate.

The mutually-supporting interaction of these two elements constitutes a unifying theme of the Faro Convention, developing the important principles of the
Declaration on Intercultural Dialogue and Conflict Prevention (Opatija, 2003)33,
of respect and fair treatment for “cultural identities and practices and the expression of the corresponding forms of heritage, provided that these comply with the
principles upheld by the Council of Europe“.
In accordance with the concept of the common heritage of Europe, constituted essentially through shared experience and commitment to human rights
and democratic principles, the Faro Convention deals with heritage as an object
of individual rights which give it meaning. This avoids the uncertainty of changing definitions of heritages, by referring to their foundation in human rights and
liberties.34 In the Faro Convention, heritage is treated both as a source35 and as
a resource for the exercise of freedoms.36
The Faro Convention37 develops the idea of a common heritage of Europe
in which the cultural heritage shared by Europeans interacts with the agreed
democratic, political and social ideals of Europe to generate the idea of a common European responsibility towards cultural heritage. This corresponds to the
distinctive character of the European heritage resulting from its depth and rich
historical stratification, its diversity of regions and shared cultural phenomena,
the products of the interaction of diverse cultures over the centuries.
33 Adopted by the European ministers responsible for Cultural Affairs in Opatija (Croatia) on
22 October 2003.
34 Art. 4 of the Faro Convention exactly follows the logic of interpretation of the European
Convention on Human Rights.
35 Preamble, par. 1 of the Faro Convention.
36 Preamble, par. 3 and art. 2 of the Faro Convention.
37 Article 3 of the Faro Convention reads: „The Parties agree to promote an understanding of the
common heritage of Europe, which consists of:
a
all forms of cultural heritage in Europe which together constitute a shared source of
remembrance, understanding, identity, cohesion and creativity, and
b
the ideals, principles and values, derived from the experience gained through progress
and past conflicts, which foster the development of a peaceful and stable society, founded on respect for human rights, democracy and the rule of law.“.
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Thus defined, the European cultural heritage is a primary resource for democratic engagement in support of cultural diversity and sustainable development;
by the same token, it is a source of prosperity and of unity for the diverse communities present in Europe. Europe’s cultural heritage is treated in the Faro Convention as the cultural capital from which, through the investment of human
ingenuity and effort, originate the rich and varied cultures of modern Europe.
Conservation of this cultural capital is essential, both for its intrinsic value and
its potential as an investment from which future development – cultural, social
and economic – may be generated.
c) Cultural Heritage
The definition of cultural heritage is the broadest proposed by any international instrument to date. It pays particular attention to the interactive nature
of the cultural heritage, recognising that it is defined and redefined by human
actions and that it must not be perceived as either static or immutable. For the
purposes of the Faro Convention, cultural heritage is a group of resources inherited from the past which people identify, independently of ownership, as a reflection and expression of their constantly evolving values, beliefs, knowledge and
traditions. It includes all aspects of the environment resulting from the interaction between people and places through time.38
This definition draws particular attention to the environmental dimension,
recognising the inseparability of human and natural influences in landscape and
also the inherited context of cultural environment. It thus goes beyond the concept of historic environment, which tends to be concerned mainly with tangible
aspects of the inherited environment.
It is important to note the reference to ownership: the fact that an item is
regarded as the cultural heritage of one or more communities or interest groups
does not negate private proprietorial status. However, limitations in the exercise
of private rights may be justified in the public interest, in proportion to the values placed upon particular items.39
d) Heritage Communitties
The idea of the common heritage of Europe allows an approach to the notion
of heritage communities, for which can be no cultural life without a community.40
A heritage community is defined in the Faro Convention as a variable geometry,
avoiding reference to ethnicity or other rigid communities.41 The term heritage
38
39
40
41

Art. 2a) of the Faro Convention.
See Art. 4c) and art. 5a) of the Faro Convention.
Art. 27 of Universal Declaration of Human Rights (UDHR).
Art. 2b) of the Faro Convention reads: “For the purposes of this Convention a heritage community consists of people who value specific aspects of cultural heritage which they wish,
within the framework of public action, to sustain and transmit to future generations.“
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communities here are therefore a very different concept from the heritage community, the term sometimes used to encompass all professionals engaged in heritage-related activities. The Faro Convention concentrates upon the benefits of
developing co-operation between the diverse heritage communities which occur
within Europe.
The novel reference to heritage communities signifies that heritage awareness
in the future should stem not only from professional expertise but also from the
aspirations of population groups which may not be linked by language, an ethnic
tie or even a shared past, but are linked by a purposive commitment to specific
heritages.42
This is an area which, more than any other, requires international and transnational co-operation to bring together the community of peoples represented in
the Council of Europe. Consequently, the Faro Convention is distinct from the
work of UNESCO, both
•

•

•

in respect of cultural diversity: the field has been expanded by the Universal Declaration of UNESCO on Cultural Diversity (2001).43 The Faro
Convention, while recognising the important synergy between cultural
heritage and cultural diversity, concentrates primarily upon how the
cultural heritage can be used sustainably to create economic and social
conditions favourable to the survival of diverse communities. The maintenance of cultural diversity in the face of globalisation is the objective
of international effort;
in respect of tangible elements of the heritage: UNESCO’s work on
a global scale continues to operate by a sectoral approach, establishing
lists of major assets regarded as world heritage, whereas the Faro Convention deals with cultural heritages as ensembles;
in respect of intangible aspects of cultural heritage, where the Faro Convention focuses primarily on ascribed values rather than on the material
or immaterial elements which combine to constitute heritages, thus taking an approach which is distinct from the UNESCO’s Convention for the
Safeguarding of the Intangible Cultural Heritage (Paris, 2003).44

e) Framework Character of the Faro Convention
A framework convention was considered the most appropriate type of instrument to develop a policy framework for a new era. Framework conventions
42 THÉROND, Daniel. Benefits and innovations of the Council of Europe Framework Convention on the Value of Cultural Heritage for Society. Heritage and Beyond. Strasbourg: Council of Europe Publishing, 2009, p. 10.
43 STENOU, Katérina (ed.). UNESCO Universal Declaration on Cultural Diversity. Cultural
Diversity Series No. 1, Paris: UNESCO, 2002. Available on http://www.unseco.org/culture.
44 Text of the Convention for the Safeguarding of the Intangible Cultural Heritage is available
on http://www.unesco.org/culture/ich/index.php?lg=en&pg=00022.
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define broad objectives and identify areas for action, as well as the directions in
which the contracting parties agree to progress. Legal instruments of this type
may identify generic activities but, unlike ordinary conventions, do not create
obligations to specific actions.
There will often be alternative means of achieving the objectives, and it is
open to contracting parties to choose the route most suited to their own national
traditions of law, policy and practice, always taking into account the need to
ensure that their own approaches are consistent with those of neighbouring
states and other parties.
A framework convention identifies the direction and the destination of an
ambitious European journey, but is not a detailed route-map or timetable. The
Faro Convention presents a new way of considering Europe’s cultural heritage.
While previous instruments have concentrated on the need to conserve that heritage, and how it should be protected, this instrument identifies a range of ways
of using the cultural heritage, and concentrates upon why it should be accorded
value.
f) Cultural Heritage as a Public Interest
The Faro Convention concerns the political undertakings that are necessary
to permit and guarantee the exercise of the rights to heritage. There is a logic
to the order of the article 5 of the Faro Convention which flow from recognising the public interest inherent in elements of the cultural heritage, through the
processes of identification and understanding, leading to a policy of integration
of respect for cultural heritage in all dimensions of development, with the participation of all.
The parties of the Faro Convention undertake to recognise the public interest
associated with elements of the cultural heritage in accordance with their importance to society.45 It is important to set bounds to the public interest, recognising
that it may conflict with private interests. A proportionality principle must be
applied because everything cannot be protected. It is the responsibility of parties
to define the criteria for public interest and to translate them into both the extent
and the degree of protective measures that they consider necessary.
The Art. 5 of the Faro Convention develops the complex idea of valorisation,
integrating a chain of actions in the public interest: identification, study, interpretation, protection, conservation and presentation. The idea of valorisation is,
like cultural heritage itself, multi-dimensional: it involves giving value to the ethical, cultural, ecological, economic, social and political dimensions of a heritage.
As a resource for personal and communal development, cultural heritage is an
asset which requires preservation, and thus its valorisation can be considered
one factor of development.
45 Art. 5a) of the Faro Convention.
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As emphasised in art. 6c), the Faro Convention does not impose directly
applicable obligations, but invites parties to adopt adequate measures if existing
arrangements are not sufficient.
g) Contribution of Cultural Heritage to Society and Human Development
Article 8 of the Faro Convention deals with the cultural heritage aspects of
environment as a necessary resource for territorial cohesion and quality of life.
The parties to the Faro Convention undertake to utilise all heritage aspects of
the cultural environment to enrich the processes of economic, political, social
and cultural development and land-use planning, resorting to cultural heritage
impact assessments and adopting mitigation strategies where necessary, and to
promote an integrated approach to policies concerning cultural, biological, geological and landscape diversity to achieve a balance between these elements.46
Article 9 of the Faro Convention integrates the dimensions discussed above
into the sustainable management of the cultural heritage itself. To sustain the
cultural heritage, the contarcting parties undertake to promote respect for the
integrity of the cultural heritage by ensuring that decisions about change include
an understanding of the cultural values involved; define and promote principles
for sustainable management, and to encourage maintenance, or ensure that all
general technical regulations take account of the specific conservation requirements of cultural heritage.47
Article 10 of the Faro Convention establishes continuity between various
dimensions of cultural heritage and its economic aspects, corresponding to the
multi-dimensionality of the concept of value. In order to make full use of the
potential of the cultural heritage as a factor in sustainable economic development, the parties undertake to raise awareness and utilise the economic potential
of the cultural heritage; take into account the specific character and interests
of the cultural heritage when devising economic policies; and ensure that these
policies respect the integrity of the cultural heritage without compromising its
inherent values.
h) Shared Responsibility for Cultural Heritage and Public Participation
Articles 11 to 14 of the Faro Convention raise the necessity for involving all
members of society in a rationale of democratic governance in all matters connected with the cultural heritage. In this the governments of parties and of their
regions are seen as the leaders of the partnership process. As regards organisation
of public responsibilities for cultural heritage, parties undertook to promote an
integrated and well-informed approach by public authorities in all sectors and at
all levels.48 Integration should be understood as comprising that between differ46 Art. 8a) and b) of the Faro Convention.
47 Art. 9a), b) and c) of the Faro Convention.
48 Art. 11a) of the Faro Convention.
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ent levels of public authorities (local, regional, national), including cross-frontier
cooperation, and also that between different policy sectors and domains. State
parties should develop the legal, financial and professional frameworks which
make possible joint action by public authorities, experts, owners, investors, businesses, non-governmental organisations and civil society.49
Very important is an obligation to encourage voluntary initiatives which
complement the roles of public authorities50 and non-governmental organisations (NGOs) concerned with heritage conservation to act in the public interest.51 NGOs promoting the protection of cultural heritage (and meeting any
requirements under national law) can provide an effective means of ensuring
that the interest of the cultural heritage are represented in administrative or legal
proceedings. In order to do so they must have the right to participate. The Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters (Aarhus, 1998)52 give NGOs a similar
right in respect of environmental matters.
Article 13 entitled Cultural heritage and knowledge addresses the interface
between cultural heritage and the education and training sector. The state parties undertake to facilitate the inclusion of the cultural heritage dimension at all
levels of education, not necessarily as a subject of study in its own right, but as
a fertile source for studies in other subjects. It deliberately does not provide an
exhaustive listing of relevant areas of education and research.
As regard cultural heritage and the information society, the state parties
undertake to develop the use of digital technology to enhance access to cultural
heritage and the benefits which derive from it, by e.g. encouraging initiatives
which promote the quality of contents and endeavour to secure diversity of languages and cultures in the information society, or by supporting internationally
compatible standards for the study, conservation, enhancement and security of
cultural heritage, whilst combating illicit trafficking in cultural property. Article
14 of the Faro Convention explores the manner in which the rapid development
49 Art. 11b) of the Faro Convention.
50 The third Portorož Declaration (2001) drew attention to the huge potential of willing and
able voluntary effort which exists in Europe, which should be mobilised whist avoiding the
transfer of responsibilities which properly belongs to state.
51 Art. 11d) and e) and art. 12 of the Faro Convention.
52 The Czech translation of the Aarhus Convention was published in the Czech Collection
of International Treaties under No. 124/2004 Coll. See e.g. International and Comparative
Law Review, 2013, Vol. 13, Supplement on topic Access to Environmental Information in
the EU Member States – Fiction or Reality? The Aarhus Convention was adopted in June
1998 at the Fourth Ministerial Conference of the United Nations Economic Commission
for Europe (UNECE) as a part of the “Environment for Europe” process. See DUSÍK, Jan:
Environmental Democracy and the ”Environment for Europe“ Process. In: HLAVÁČEK Jiří
- KALOUSOVÁ, Magdalena – RENÉOVÁ-MOHN, Markéta – POKORNÝ, Lukáš (Eds.):
”Environment for Europe“ Process: Success and Chalanges. Prague: Ministry of Environment, 2009, p. 47 – 54.
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of digital technologies relates to two objectives of the Faro Convention: access
(including democratic engagement) and economic progress.53
i) Monitoring and Co-operation
Articles 15 to 17 of the Faro Convention sets out how the state parties are
expected to work together towards the convention´s objectives, laying particular
stress upon monitoring of progress as the source of priorities for collaborative
action. The state parties of the Faro Convention undertake to develop, through
the Council of Europe, a monitoring function covering legislations, policies and
practices concerning cultural heritage, consistent with the principles established
by this convention. Parties should also maintain, develop and contribute data
to a shared information system, accessible to the public, which facilitates assessment of how each party fulfils its commitments under the Faro Convention.54
Monitoring should be seen primarily as the foundation of dynamic proces for
sharing and developing good practice rather than an onerous obligation. To take
advantage of modern techniques of information management, and in pursuit of
operational efficiency, the Faro Convention takes a different approach to that
applied in earlier Council of Europe´s conventions. Rather than requiring parties to submit regular reports, the Faro Convention substitutes the requirement
to provide input to shared information system, to be managed by the Council of
Europe advised by the relevant Steering Committee.
As regards co-operation in follow-up activities, the parties should co-operate
with each other and through the Council of Europe. The Faro Convention mentions several forms of cooperation, such as collaborative strategies to address priorities identified through the monitoring proces, multilateral and transfrontier
activities and networks for regional co-operation in order to implement these
strategies, exchanging, developing, codifying and assuring the dissemination of
good practices and informing the public about the aims and implementation of
this convention. Any parties of the Faro Convention may, by mutual agreement,
make financial arrangements to facilitate international co-operation.55

53 LEDIG, Catherine, KLEIN, Aurélie. Some fundamental elements of the legal framework governing cultural heritage protection in the information and knowledge society. Heritage and
Beyond. Strasbourg: Council of Europe Publishing, 2009, p. 185 – 190.
54 It is envisaged that the starting points will bet the existing system HEREIN (European
Heritage Network). The HEREIN System is a tool to collect data and information related
to financing mechanisms, legislations, documentation systems, integrated conservation
strategies and awareness-raising actions among others. This data base is complemented by
a unique multilingual HEREIN Thesaurus containing over 500 terms and concepts in the
14 languages presently available. This system is available on web page http://www.coe.int/t/
dg4/cultureheritage/heritage/Herein/Default_en.asp.
55 Art. 17 of the Faro Convention.
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Conclusion
The founding principles of the Council of Europe were directed towards
achieving greater unity between its member states by safeguarding and realising
the ideals and principles which are their common heritage. Since the European
Cultural Convention was opened for signature in 1954 the Council of Europe has
pursued a policy of common action to safeguard and encourage the development
of European culture and, more particularly, to safeguard and ensure access to the
common cultural heritage.
European co-operation in the field of cultural heritage has resulted in a substantial body of texts including specific international conventions, recommendations and guidelines, which have been aimed at technical, scientific, legal and
administrative issues.
This paper focuses on the Council of Europe’s newest convention in the cultural heritage sector. The Framework Convention on the Value of Cultural Heritage for Society (the Faro Convention) deals with important aspects of heritage as
they relate to human rights, and also promotes a wider understanding of heritage
and its relationship to community, society and nation. Heritage in itself is not
simply a public good; indeed, it has often been a basis for conflict. There is much
evidence, in the past and also today, of heritage as a divisive force if it becomes
a tool for resistance and the expression of difference.
The Czech Republic does not only have valuable natural resources, but it
is also extremely rich in cultural heritage. Contrary to this, however, the Faro
Convention has not yet been signed or ratified by the Czech Republic. I personally support an idea that the Czech Republic should become a contracting party
of the Faro Convention. The adoption of this international convention would
undoubtedly contribute to more effective identification, study, interpretation,
protection, conservation and presentation of our cultural heritage.
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1 Introduction
The process of European integration leads to a competition of power centres2
and to a certain degree of multi-level governance. The European Union has (to
some extent) become a rival to nation states. At the same time, the European
Union is a normative centre. It has its own independent legal system, which
produces the internal effects in the Member State´s practice and concurs the
national law. EU undoubtedly profiles itself as an independent entity, as some
kind of a sovereign power which independently and individually manages the
agenda entrusted to it by a transfer of competences from Member States. The EU
is a specific complex organism, which disposes of independent decision-making
tools and own power mechanisms. It can autonomously and directly affect the
legal status of legal subjects, and that makes it a form of public power, a self-governing subject, and a sovereign of its kind, which co-exists with its basic units.
Yet, despite the development and pressure of integration, the EU does not
replace or absorb the nation states. There has not been any present constitutional
1
2
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See BÁRÁNY, Eduard. Pojmy dobrého práva. Bratislava: Eurokódex, 2007, p. 342.
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revolution and the Member States were not unified in some federal union by
a single constitutional text. Member States are still present as building blocks
of the EU. Despite the pressure of integration, they have not been swallowed
by it. The Member States are the original holders of competences and remain
independent units.
The fact is that current state of integration is correlated with certain degree
of constitutional tensions which call for new definitions of the roles of the nation
states in the EU. European integration entity ceased to be just a forum for negotiations between independent and sovereign nation states. To some extent it
overlaps with the states and becomes their competitor. In this context, the classical concept of state sovereignty loses its original content and meaning. The
participation in the integration project opens the question whether it takes away
or weakens sovereignty of Member States. Stephen Weatherill opens the similar
questions: ‘Was [the process of integration] State-building? State-replacing?”3
The research objective of this paper is to analyse abovementioned questions
in relation with the Czech Republic. The debate over the meaning of a state sovereignty vis-á-vis European integration devotes distinct attention especially in
connection with the CEE countries. The experience with the so-called Brezhnev
doctrine, which led to the real suppression of sovereignty of the Soviet satellites, gave rise to the constitutional accentuation of the state sovereignty in these
countries.4 Newly regained freedom became an important constitutional value
and therefore it was anticipated that the constitutional authorities in new Member States would be much more sensitive about loss or weakening of their sovereignty in connection with the European integration than their Western counterparts.5 The outcome should be a harmonization of Czech statehood (and the
constitutional requirement that ‘the Czech Republic is a sovereign, unitary and
democratic, law-abiding State, based on respect for the rights and freedoms of
man and citizen’, chapter one, art. 1(1) of the Constitution) with its participation
in the European integration project.
I put on four arguments to proof the hypothesis that Czech Republic continues to be a sovereign country even after accession to the European Union:
1.

3
4
5

Sovereignty of Member State could be preserved if we skip into the new
understanding of this theoretical construct while interpreting the constitutional requirements.

See WEATHERILL, Stephen. Cases and Materials on EU Law. 9th edition. Oxford: Oxford
University Press, 2010, p. 647.
See AZIZ, Miriam. The Impact of European Rights on the National Legal Cultures. Oxford:
Hart Publishing, 2004, p. 55 an.
For more, see SADURSKI, Wojciech. ‘Solange, chapter 3’: Constitutional Courts in Central Europe – Democracy – European Union. EUI Working Paper Law, č. 2006/40, s. 10.
[online]. Available at <http://cadmus.eui.eu/dspace/bitstream/1814/6420/1/LAW -200640.pdf>.
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2.
3.
4.

Sovereignty as the normative superiority is underlined by the constitutional claim of inviolability of core constitutional values.
Member States still remain in the position of Master of Treaties which
gives them strong position in the future forming of European project.
Member States have an explicit right to withdraw from the Union so
they are free to make decisions about their future ‘European Destiny”.

First two of the abovementioned claims are rather internal/national. They
are based on the analysis and evaluation of the case load of Czech Constitutional
Court (CCC). CCC has issued a wide range of decisions regarding the conceptual comprehension of national sovereignty, relationship between the Czech and
supranational law, constitutional limits of EU law applicability and about role of
of general and constitutional judiciary in the context of the Czech EU membership (see for example, Pl. ÚS 50/04, Pl. ÚS 66/04, Pl. ÚS 36/05, II. ÚS 1009/08,
Pl. ÚS 19/08, Pl. ÚS 5/12). The Court has acknowledged that membership in
a supranational organization brings changes and challenges to the system of
national law, imposes new obligations on national institutions, but in the same
time that it cannot lead to a disintegration of Czech statehood.
Later two arguments are rather supranational. The system of vertical relations between EU and Member States and vertical division of powers includes
number of tools which increases the relevance of Member States. One may point
for instance on the principle of mutual loyalty based on the art. 4 TEU or possibility of the restoration of competences from the EU back to the Member States
(art. 48 para 2 TEU in relation to primary law, declaration no. 18 of the Final Act
of the IGC which adopted the Treaty of Lisbon). Among these ‘state-strengthening-measures” two are of significant relevance for my claims. Possibility to model
the EU by the Treaty revisions and right to withdraw from it clearly shows that
Member States are still crucial building blocks of the EU.
2 Argument I: New definition of sovereignty as redemption of old concept
The contradictions identified in the introduction (ongoing process of deepening of integration versus existence of Member States as building blocks) are
interrelated with the need of hermeneutical reflexion and necessity to discover
some new definition and understanding of state sovereignty. Indeed, sovereignty
as is an old concept which is traditionally understood as being fixed and static.
But on the other hand it is the term which is highly contested vis-á-vis bird of
modern international law, European integration and globalization.6 The CCC
6

In the current theory of international law a new institutions like Responsibility-to-Protect
(used to legitimize the humanitarian interventions) or so-called Annan doctrine (understanding States as servants of the needs of their inhabitants. See ANNAN, A. Kofi. Two
Concepts of Sovereignty. The Economist, 18. 9. 1999) start to appear and give rise to the
concept of ethical sovereignty, see MINKKINEN, Panu The Ethos of Sovereignty: A Critical Appraisal. Human Rights Review, 2007, vol. 8, no. 2, p 33-51.
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reflected this fact a need in its Lisbon rulings in 2008 and 2009. In this decisions
CCC claimed for the flexible understanding of sovereignty and based the reconciliation of the sovereign statehood with the European integration by using the
concept of shared/pooled sovereignty.
The CCC understands sovereignty as a responsibility for securing a high
standard of the existence of society and as a prerequisite for economic reproduction and reproduction of the states’ value base. Acceptance of pooled sovereignty
was to some extent a judicial revolution.7 But one cannot evaluate it as surprising
or unexpected. The institute of state sovereignty had undergone a transformation and gained new proportions. It is no longer solely an attribute of a nation
state and an expression of its power over the controlled territory. The current
concept of sovereignty is necessarily connected with the state’s willingness and
will to participate in venues of international cooperation and to share its competences with other subjects of international community. Sovereignty is a manifestation of the new order in a globalized world.8 Economies and decision-making
processes become interdependent here. We are facing the phenomena of mixed
responsibility and appearance of new decision making centres. All of that calls
for new approaches to old institutions and concepts.9 European integration as
a projection of shared common goals and more importantly shared competences
ignited the new approach and gave rise to concepts of shared or pooled sovereignty.10 This obviously inspired CCC and became the core of its argumentation: ‘The European Union has advanced by far the furthest in the concept of
pooled sovereignty, and today is creating an entity sui generis, which is difficult
to classify in classical political science categories. It is more a linguistic question
whether to describe the integration process as a ’loss” of part of sovereignty, or
competences, or, somewhat more fittingly, as, e.g., ‘lending, ceding” of part of
the competence of a sovereign. It may seem paradoxical that they key expression
of state sovereignty is the ability to dispose of one’s sovereignty (or part of it), or
to temporarily or even permanently cede certain competences.’11
7

Constitutional Court adopted the theoretical concept of pooled sovereignty in its binding
judicial decision and thus disproved arguments that the position of judges is different from
the position of theoreticians and that such concepts cannot find real ground. (For more on
this sceptical view, see KURTULUS, Ersun. State Sovereignty. Concept, Phenomenon and
Ramifications. New York: Palgrave Macmillan 2005, p. 144-145.)
8 Point 102 Constitutional Court’s ruling of 26 November 2008, Pl. ÚS 19/08 Treaty of Lisbon I.
9 Similarly, ZEMÁNEK, Jiří. Přezkum ústavnosti Lisabonské smlouvy: obsahové otázky.
Jurisprudence, 2009, vol. 18, no. 1, p. 34.
10 Legal and political theories introduce them in connection with European integration. See
WALLACE, William. The Sharing of Sovereignty: the European Paradox. Political Studies,
1999, vol. 47, no. 3, p. 503-521. WILLIAMS, Shirley. Sovereignty and Accountability in the
European Community. The Political Quarterly, 1990, vol. 61, no. 3, p. 299–317.
11 Point 104 Constitutional Court’s ruling of 26 November 2008, Pl. ÚS 19/08 Treaty of Lisbon I.
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Dividing (and pooling) of sovereignty is a reaction to the formation of a ‘post
national global society’ 12, which has become possible because sovereignty was
redefined and lost its original meaning (as one highest, undividable power).
Today, a sovereign should be mainly able to well organize the functioning of the
society, to accept or tolerate the realities of integration and globalization. Sovereignty then expresses the state’s capability to secure social needs and protect
individuals in a global context. State is not sovereign because it holds in its hands
the highest, unique and absolute power over a certain territory and its population, but because it preserves a minimal pool of instruments necessary to protect
the interests and needs of its population. A state’s sovereignty is not threatened
by the transfer of some competences to the EU level but by the loss of the ability
to serve the good of its society and its components.
The concept of sharing competences between Member States and the EU
based on voluntary participation and displaying autonomous control mechanisms represents a foundation for deviation from the traditional closed understanding of state sovereignty. EU membership and the concept of pooled sovereignty carry many advantages for the Member States what counterbalances
the obligation to tolerate the consequences of actions carried out by the EU
institutions. Each sovereign state decides whether it will participate on the EU
project or not. Voluntary losses (understood as the shift of the decision-making
centre for a specific part of competences to the supranational level) then do not
interfere with sovereignty. The CCC reminds us that Member States must accept
a sum of obligations, and must respect established formal processes because they
(voluntary) participate on the construction of the European supranational entity.
It specifically states that: ‘[…] in a modern democratic state governed by the rule
of law, the sovereignty of the state is not an aim in and of itself, that is, in isolation, but is a means for fulfilling the fundamental values on which the construction of a democratic state governed by the rule of law stands. […] the transfer
of certain state competences, that arises from the free will of the sovereign, and
will continue to be exercised with the sovereign’s participation in a manner that
is agreed upon in advance and is subject to review, is not a conceptual weakening of sovereignty, but, on the contrary, can lead to strengthening it within
the joint actions of an integrated whole. […] the European Union has advanced
by far the furthest in the concept of shared – ‘pooled” – sovereignty, and today
already forms an entity sui generis, which is difficult to classify in classical political science categories. A key manifestation of a state’s sovereignty is the ability
to continue to manage its sovereignty (or part of it), or to cede certain powers
temporarily or permanently.’13 In this view states do not lose their sovereignty
12 As Jiří Přibáň defines the current state of affairs in his essay/article. See PŘIBÁŇ, Jiří. Vlast
nebo domov? Česká otázka v postnacionální společnosti. Novinky.cz. [online]. Available at
<http://www.novinky.cz/kultura/salon/282596-jiri-priban-vlast-nebo-domov.html>.
13 Point 147 Constitutional Court finding of 3 November 2009, Pl. ÚS 29/09 Treaty of Lisbon
II.
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by pooling it, they only shift the responsibility for political decisions to a supranational authority and to some extent trade the ability to adopt their own solutions for the advantage of higher effectiveness within the bounds of a common
project.14
The CCC chose the flexible understanding of sovereignty in the form of
a theory of a shared or pooled identity, and so it established conditions for harmonizing two requirements of the Czech constitutional law (Art 1 para 1: ‘The
Czech Republic is a sovereign, unitary and democratic, law-abiding State, based
on respect for the rights and freedoms of man and citizens’ and Art 1 para 2: ‘The
Czech Republic shall observe its obligations under international law.’
Flexible perception of sovereignty in the ideal world of concepts allows the
preservation of Czech sovereignty and confirms the hypothesis that by acceding to the EU, the Czech Republic did not lose the position of a sovereign state.
Committing some of its original competences to the supranational institutions
does not lead to a loss or depreciation of sovereignty. On the contrary, the collective management of issues of common interest strengthens it.
3 Argument II: Czech Constitutional Court as the final arbiter in the competence conflicts
The nature of EC/EU law has been essentially connected with the supranational nature of European integration. Meeting the autonomous objectives of
integration requires an autonomous, effective and unified legal system. A new
law-maker other than a nation state unavoidably emerged here. Ability to regulate the behaviour and conduct of society abandoned the exclusive monopoly
of state power and thus opened way for a pluralistic set-out. The autonomous
nature of the EU law logically resulted in a certain ability to autonomously determine its effects on its territory, and as such to influence legal practice of the
Member States. So, the internal effects of the EU law are not left solely up to
the good will of the Member States. We cannot apply the traditional concepts
of dualism and monism, which regulate the forms in which international law
applies on the national level and determine the mutual relations f these two systems. On the contrary, the EU law defines its effects autonomously and gives rise
to the Member State’s obligation to apply supranational rules.
Court of Justice claims that independent character, binding force and efficiency of EU norms require full and unitary application of EU law from the
moment of its adoption and throughout its legal ‘existence” in all Member States.
The Court of Justice does not distinguish between EU and national laws in their
application by national courts and public authorities. On the contrary, it establishes that the EU legal provisions are indispensable parts of the Member States’
14 LAKE, A. David. Delegating divisible sovereignty. Sweeping a conceptual minefield. The
Review of International Organizations, 2007, vol. 2, no. 3, p. 231-232.
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legal systems (26/62 Van Gen den Loos15; 106/77 Simmenthal16). Direct (immediate) applicability includes a command for the national courts to accept supranational law as their own and apply it as originally adopted, i.e. without transposition into national law.17 National authorities must accept EU law as an integral
part of their national legal system. But moreover they have to consider the content and objectives of the EU when interpreting national norms (principle of
indirect effect18). Principles of direct and indirect effect build together the very
wide arena for the penetration of the supranational regulation into the national
practice. But once the normative ideas of the supranational legislator come into
the effect in national practice the risk arises that they will get into the conflicts
with concurring national norms, which forms another independent – national
– system of law. To solve this clashes Court of Justice introduced another crucial principle of EU law – the principle of primacy.19 According to that principle
when a conflict between EU law and national law arises, national authorities
need to give preference to the European norm and not apply the national one.
The main principles of application clearly show that EU law behaves vis-á-vis
national law as a dominant legal system. If the EU law collides with the wording
or meaning of national norms, it is this dominance which resolves the problem
and causes that conflicting national rules will not be applied or that national law
will be interpreted in line with the EU law requirements.
The penetration of EU supranational law into the national legal systems
disrupts the ‘sovereignty idol’ - the traditional concept providing that a direct
intervention of external norms into the legal system of a sovereign state is inadmissible.20 Thus, it is not surprising that in the landmark decision, which for the
first time established the autonomy and internal effects of the EC law (26/62 Van
Gend en Loos), the three opposing Member States (Germany, Belgium, and the
Netherlands), argued that sovereignty had to be preserved. In this sub-chapter
I will focus shortly on the reaction of the CCC to that supranational penetration
and consequences for the ‘sovereignty idol’ mentioned above.
15 Court of Justice judgement of 5 Februray 1963, 26/62 NV Algemene Transporten Expeditie Orderneming van Gend en Loos vs. Nederlandse Administratie der Belastingen,
ECLI:EU:C:1963:1.
16 Court of Justice judgement of 9 March 1978, 106/77 Amministrazione delle Finanze dello
Stato vs. Simmenthal SpA, ECLI:EU:C:1978:49.
17 Sacha Prechal considers this ‘obligation to apply’ a crucial, central element of direct effect
principle. See PRECHAL, Sacha. Direct Effect, Indirect Effect, Supremacy and the Evolving Constitution of the European Union. In BARNARD, Catherine (ed). The Fundamentals
of EU Law Revisited. Assesing the Impact of the Constitutional Debate. Oxford: Oxford University Press, 2007, p. 38.
18 Court of Justice judgement of 10 April 1984, 14/83 Von Colson and Kamann vs. Land
Nordrhein-Westfalen, ECLI:EU:C:1984:153.
19 See Court of Justice judgement of 3 June 1964, 6/64 Flaminio Costa vs. ENEL,
ECLI:EU:C:1964:66.
20 See KLOKOČKA, Vladimír. Ústavní systémy evropských států. 2.ed. Praha: Linde, 2006, p.
242.
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First of all we must mention that once dealing with these supranational
requirements, the CCC showed the pro-European attitude and acknowledged
the autonomous character of EU law. In its seminal ruling Pl. ÚS 50/04 Sugar
Quotas III it opened the Czech legal system to these principles by wide interpretation of the art 10a para 1 of Czech Constitution. The provision which (by
its grammatical reading) just empowers the Czech Republic to transfer some of
competencies to the international bodies21 was interpreted by the CCC as ‘bidirectional” provision which also serves as a constitutional gate for the inclusion
of EU principles to Czech legal system. In this view Czech constitution does not
determine the mechanisms of internal application but only enables that already
settled principles to get inside the national system and to blossom there. Once
Czech legal system was opened to the EU law, the possibility of conflict between
it and national law became plausible. We must state here that Czech Constitution
lacks any direct determinant of the relationship between EU and national law. In
order to resolve this constitutional vacuum, the CCC had to provide some interpretations. It used the carriage of Sugar Quotas case as a historical opportunity
and drew the lines of the relations between EU and Czech law. It is worth to mention here that CCC continued in pro-European reasoning. As mentioned above,
the CCC acknowledged the ability of the supranational system to determine the
conditions of internal application of its norms autonomously. Secondly it refused
its own capacity to evaluate the validity of supranational norms.22 And besides
that CCC (being aware of the need to limit national law in favour of effective
functioning of the EU) accepted also the principle of primacy as another characteristic feature of the EU law penetrating into the Czech legal system via the
‘opening’ clause in Art 10a of the Constitution.
Although CCC accepted the penetration of EU law very widely it was cautious about recognition of primacy as absolute and unconditional principle as
claimed by the Court of Justice in case 11/70 Internationale Handelsgesellschaft.23 And finally it took a position which is in a line with the practice which
Robert Schütze determines as a relative acceptation of the primacy principle at
the national level.24 The arguments of CCC against the absolute meaning of pri21 Art 10a of the Czech Constitution states that: ‘An international agreement may provide for
a transfer of certain powers of bodies of the Czech Republic to an international organization or institution.’
22 Similar attitude stating it was impossible to evaluate the legality of EU law was adopted by
the Polish Trybunał Konstytucyjny, which in its judgement of 31 April 2004, K 15/04 on
participation of foreigners in European Parliamentary elections rejected the possibility to
evaluate the legal institute of EU law based on the Polish Constitution because it could be
applied only to relationships it regulates, i.e. not outside the Polish state. See TK Wyrok
z 31 maja 2004, K 15/04 Udział cudzoziemców w wyborach do parlamentu europejskiego.
23 Court of Justice judgement of 17 December 1970, 11/70 Internationale Handelsgesellschaft
mbH vs. Einfuhr und Vorratsstelle für Getreide und Futtermittel, ECLI:EU:C:1970:114.
24 See SCHÜTZE, Robert. European Constitutional Law. Cambridge: Cambridge University
Press, 2012, p. 358-363.

© Palacký University Olomouc, Czech Republic, 2014. ISSN 1213-8770

48

ICLR, 2014, Vol. 14, No. 2.
macy were based on the mechanism of transfer of competences. CCC did not
consider this transfer as being unlimited. On the contrary, it based its reasoning
on the concept of ‘conditional conferral” and stated that: ‘[…]the delegation of
a part of the powers of national organs may persist only so long as these powers are exercised in a manner that is compatible with the preservation of the
foundations of state sovereignty of the Czech Republic, and in a manner which
does not threaten the very essence of the substantive law-based state. […]‘25 CCC
wagged a warning finger and reminded that the transfer of competences is not
definite and unconditional. Contrary to that, possibility to confer some original
competences of the Czech Republic is limited by the necessity to protect some
elementary values of the Czech constitutional system – its substantive heart.
CCC hence allowed for a leeway to prevent the application (be it direct or indirect via national implementing measures or interpretation) of EU law that would
be in contradiction to those inviolable principles.26 The ‘so-long-as’ approach of
the CCC is clearly inspired by the case-law of its German Counterpart. German
FCC also accepts the internal application of EU law only in conditional mode
and leaves the open door for the scrutinizing whether EU regulation does not
affects the German standards of protection of fundamental rights or German
national identity.27
CCC repeatedly accentuated its ‘so-long-as’ attitude in its rulings concerning
the Treaty of Lisbon. It observed that openness and positive attitude towards
the autonomy of EU law did not deprive its own role as last arbiter and a guardian of the activities of EU institutions.28 But its argumentation in comparison to
the Sugar Quotas case went a bit further. CCC stated that it is prepared to ‘[…]
function as an ultima ratio and may review whether any act of Union bodies
exceeded the powers that the Czech Republic transferred to the European Union
under Art. 10a of the Constitution […].29 These words (repeated in its ruling for
several times) clearly demonstrate the shift toward broader limitation of EU law
dominance. According to that position CCC may not serve only as the guarantor
of the untouchable substantive heart of the Constitution (the principles which
are even out of the discretion of the Czech legislator and therefore could not be
25 Constitutional Court’s ruling of 8 March 2006, Pl. ÚS 50/04 Sugar Quotas III.
26 Similarly, see MARŠÁLKOVÁ, Zuzana. Jak daleko sahá omezení pravomocí orgánů ČR po
vstupu do EU ve světle nálezu Ústavního soudu ve věci cukerných kvót. Právní rozhledy,
2006, vol. 14, no. 15, p. 560.
27 FCC decision of 29 May 1974, BVerfGE 37, 271 (Solange I) Internationale Handelsgesellschaft mbH. v. Einfuhr – und Vorratstelle für Getreide und Futtermittel; FCC decision of
22 October 1986, BVerfGE 73, 339 (Solange II) Re Wünsche Handelsgesellschaft; FCC
decision of 12 October 1993, BVerfGE 89, 155 Maastricht-Urteil; FCC Decision of 30 June
2009Rozhodnutí 2 BvE 2/08 Lissabon-Urteil.
28 For more see also ZEMÁNEK, Jiří. A European Mandate of the Czech Constitutional
Court. In KOCH, Henning et al. (eds). Europe. The New Legal Realism. Essays in Honour of
Hjalte Rasmussen. Kodaň: DJØF Publishing, 2010, p. 840.
29 Point 120 Constitutional Court’s ruling of 26 November 2008, Pl. ÚS 19/08 Treaty of Lisbon I.
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transferred on supranational level) but additionally it may serve also as supervisor of the conduct of EU institutions within the fields where they embrace the
legislative capacity. Once more the inspiration came from the case-law of FCC
which introduced the ‘ultra vires” test in its Maastricht decision. Thus the option
of scrutinizing the EU norms broaden from let´s say substantive constitutional
review (resolving the potential clashes between EU norms and core constitutional values, crossing the line of the supra-constitutional ideals and some meta-legal
spheres – sovereignty, identity, rule of law etc.) to more formal, technical review
(evaluation the content and scope of EU norms vis-á-vis content and scope of
conferred competences). In the first case, CCC could be able to refuse the EU
rule simply because even national legislative action would be inadmissible here.
In later case CCC could be able to refuse the EU rule because it covers the question which was not conferred to the EU (yet).
In the chapter evaluating the constitutional limits of the application of EU
law in the Czech Republic, one cannot exclude the controversial decision in
Slovak pensions case (titled also as Holubec case).30 In this case CCC used its
‘reservation to review’ the EU norms, which was introduced in its previous case
law and for the first time materially scrutinized the act of EU institution (this
time the decision of the Court of Justice). And moreover it found the act of EU
institution being ultra vires. But let´s start with the short introduction on the
circumstances of the case. In the past years CCC repeatedly stood up for the
claims of Czech citizens, who were employed by an employer based in Slovak
part of former federation, to receive a compensation payment up to the level of
their hypothetical pension, which they would have been entitled to once they
had worked in Czech part of common state. CCC introduced this compensation
supplement scale as a reaction to the unjust consequences of the exceptional
historical event – the dissolution of Czechoslovakia. According to the settled
practice only Czech citizens residing in the Czech territory were entitled to this
special financial supplement. However after accession of the Czech Republic to
the EU, this practice entered into the Conflict with EU law requirements. It was
claimed to be against the EU regulation on the coordination of social schemes,
EU free movement rules and principle of non-discrimination on the basis of
nationality. After series of national judicial tensions and conflicts between social
security authorities, ordinary courts and CCC the question finally reached the
Court of Justice as the preliminary question referred by the Supreme Administrative Court.31 Court of Justice in its judgement C-399/09 Landtová32 ruled that
aforementioned special compensation was in breach with EU requirements. The
main problem was it their discriminatory nature. Court of Justice did not reject
the supplement as such but only practice which reserved it solely to the Czech
30 Constitutional Court ruling of 31 January 2012, PL. ÚS 5/12 Slovak Pensions XVII.
31 For the evaluation of the story see inter alia chapter of Jan JIRÁSEK in STEHLÍK, Václav,
HAMUĽÁK, Ondrej et al. Unijní právo před českými soudy. Praha: Leges, 2014, p. 50-53.
32 ECJ judgment of 22 June 2011, C-399/09 Landtová, ECLI:EU:C:2011:415.
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nationals residing in the territory of the Czech Republic. Its opinion clearly did
not oppose the endeavour of CCC to minimalize the social injustice connected
with the split of Czechoslovakia (which I believe was the main reason for the
introduction of compensation supplement). Even the Luxemburg decision was
“mediatory” enough it did not mean the end of story. In another case the question of entitlement for the pension supplement once more reached the CCC.
And CCC in its verdict from January 2012 refused the view of Court of Justice
and proclaimed the ruling in Landtová case as ultra vires decision. In the view of
CCC the question of Slovak pensions was totally outside the scope of EU law and
therefore beyond the competence of the Luxemburg court. According to CCC
the situations covered by the compensation scheme lack the foreign element as
they were introduced as reaction on the exceptional historical event – the dissolution of Czechoslovakia where unitary social security system was used. CCC
strongly blamed the Court of Justice for ignoring these historical circumstances
and for ignorance of its own arguments and views. The very controversial findings of the CCC were based more on the emotional assumption than on the
precise legal reasoning. There are plenty of commentaries which point on the
gaps in the argumentation which I won´t repeat at this place33 (Zbíral blames
the ‘very poor knowledge of EU law‘; Komárek criticises CCC for its uncooperative nature, Bobek points on the side-incentives of the CCC: ‘Holubec is an odd
case about judicial weariness and judicial ego’). Even though Holubec decision
gave rise to some doubts about destruction of the substile equilibrium34 settled
between Luxemburg court and national authorities, its weak argumentation,
emotional rather than rational nature and minimal reaction of the European
institutions finally led to the calm assumptions, that the war between courts did
not occurred yet. And besides that the Slovak pensions question seems to be the
closed chapter because in the meantime the problem (with the discrimination)
was resolved by the Czech legislator by adoption of new law. Let´s leave aside
the question whether Holubec case was rightly chosen vehicle for the CCC to
get into the EU law textbooks. For the purpose of this paper this case serves as
33 See e.g. ZBÍRAL, Robert. Czech Constitutional Court, judgment of 31 January 2012, Pl.
ÚS 5/12. A Legal revolution or negligible episode? Court of Justice decision proclaimed
ultra vires. Common Market Law Review, 2012, vol. 49, no. 4, p. 1475–1492; KOMÁREK,
Jan. Czech Constitutional Court Playing with Matches: the Czech Constitutional Court
Declares a Judgment of the Court of Justice of the EU Ultra Vires; Judgment of 31 January
2012, Pl. ÚS 5/12, Slovak Pensions XVII. European Constitutional Law Review, 2012, vol. 8,
no. 2, p. 323 – 337; BOBEK, Michal. Landtová, Holubec, and the Problem of an Uncooperative Court: Implications for the Preliminary Rulings Procedure European Constitutional
Law Review, 2014, vol. 10, no. 1, p. 71.
34 Some scholars labelled this equilibrium as ‘cold war’ between courts, were nobody is seriously willing to use the “weapons of mass destruction” but time to time shows them as the
potential threat. See WEILER, Joseph Halevi Horowitz, HALTERN, Ulrich. The Autonomy
of the Community Legal Order --Through the Looking Glass. The Jean Monnet Working
Paper, 1996, no. 10. [online]. Available at <http://centers.law.nyu.edu/jeanmonnet/archive/
papers/96/9610-The-2.html>.
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a message that the “so-long-as” attitude is not just an academic statement but it
may occur in real cases. It proved the claim that CCC stands as a final arbiter and
therefore it as a guarantor of our state sovereignty.
4 Argument III: State as a “Creator and Master”
It is clear enough that in the process of European integration Member States
still figure as important players. Even the presence of defiance of the features
which strengthen the EU and give it some state-like nature35 the EU as a state
(federation) was not ultimately established. The ‘final’ step is just and only in the
hands of its Member States. The self-regulating ability of the EU is not unlimited.
On the contrary, the activities of the EU and the effects of its law are conditioned
by the existence of a national base as found in the Czech constitutional order in
Art 10a Constitution. It is the pouvoir constituant of all Member States and not
the EU itself that holds the right to decide over the sum of competences which
should be conferred to the EU.36 On account of this, the states are still responsible
for the moderating the nature of the EU.37 In relation to this CCC pointed to the
fact that even after the big Lisbon reform it should still hold true that ‘the legislative competence – competence, i.e. the authorization to amend fundamental regulations, remains with the member states. This is closely tied to the doubts of the
Senate and the president concerning the character of the EU as a federal state,
or the classification of powers that, according to the Senate and the president,
such a state is to point out; we can briefly draw from this that if the Union does
not have the competence–competence, it cannot be considered either a kind of
federal state or special entity, standing in every respect and always above the
individual states. The Union can act only within the scope of powers expressly
conferred on it by member states, which it cannot exceed, nor can it establish
new powers for itself. Article 5 par. 2 of the Treaty on EU provides: “Under the
principle of conferral, the Union shall act only within the limits of the competences conferred upon it by the Member States in the Treaties to attain the objectives set out therein. Competences not conferred upon the Union in the Treaties
remain with the Member States. […].’38
The European Union even though it is a supranational organisation it does
not absorb its Member States. Those are still sovereign subjects and they serve
as the foundation stones of the European Union – which is still their product.
The principle of sincere cooperation (principle of loyalty) included in the Article
35 On gradual transformation of the EU to a state-like entity, see also PROCHÁZKA, Radoslav. Európska únia ako štátny zväzok. Justičná revue, 2005, vol. 57, no. 1, p. 96-103.
36 Similarly, see for instance KYSELA, Jan. Lisabonská smlouva v kontextu předběžného
přezkumu Ústavním soudem. Právní zpravodaj, 2008, vol. 9, no. 6, p. 5.
37 In the same spirit, see ZEMÁNEK, Jiří. Kompetenční a hodnotový rámec Evropské unie
v ‘lisabonském’ nálezu Ústavního soudu. In GERLOCH, Aleš, WINTR, Jan (eds). Lisabonská smlouva a ústavní pořádek. Plzeň: Aleš Čeněk, 2009, p. 136.
38 Point 132 Constitutional Court ruling of 26 November 2008, Pl. ÚS 19/08 Treaty of Lisbon I.
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4(3), forms the groundwork of the Union’s functioning. It is because under this
principle both Union and Member States help each other in fulfilment of integrations tasks.
The crucial element in defining the position of the Member States is connected with their functions within the Treaty revision processes. The primary EU law
is with not doubt a result of an agreement between Member States. The Member
States have the main responsibility for its amendment and revisions. Considering this fact they are often designated as „Masters of the Treaties“. A procedure
of revision of the primary legislation is governed by the Article 48 TEU. There
are two revision procedures to amend or change the text of Treaties and in both
of them Member States play the crucial role.
The ordinary revision procedure is a general form of a Treaty revision and it
shall be used if the objective of modification is to change significantly the content
of the primary law. The competences conferred upon the Union may be both
extended and reduced by this procedure. This procedure may be initiated by the
government of any Member State, the European Parliament or the Commission.
The proposal is submitted to the Council which postpones the proposal to the
European Council. The European Council decides about a proposal by a simple
majority after the consultation with the European Parliament and the Commission. In case of the adoption of the positive decision, the President of the European Council convenes the Convention, a special body whose task is to consider
the proposal and carry out the consensual text of amendment to the primary
law (the Convention may not be convened in case of marginal amendments).
After the Convention reaches a consensus and adopts particular recommendations, the President of the Council convenes a conference of representatives of
the governments of the Member States where the text of the amending Treaty to
the primary law is adopted. The amendments shall enter into force after being
ratified by all the Member States.
The simplified revision procedures shall be used for less important issues.
The Treaty governs two subcategories of the simplified revision procedure. Procedure under article 48 (6) includes revisions of all or part of the provisions of
Part Three of the Treaty on the Functioning of the European Union relating to
the internal policies and the action of the Union. Considering the wide range
of questions potentially touched by this procedure a significant restriction was
introduced. According to this restriction, the simplified procedure may not lead
to the extension of competences conferred upon the European Union by the
Member States. Amendments should thus concern organisational and institutional issues or lead to certain clarifications etc. The government of any Member
State, the European Parliament or the Council may submit amendments under
this procedure. The European Council decides about these amendments unanimously after the consultation with the European Parliament and the Commission (the European Central Bank in the case of institutional changes in the mon© Palacký University Olomouc, Czech Republic, 2014. ISSN 1213-8770
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etary area). The decision shall enter into force after approval by all Member States
made under their internal constitutional rules. The second category of amendments under Article 48(7) TEU contains a so called general passerelle clause.
In accordance with this clause the European Council (by unanimous decision)
may change the provisions of the TFEU which provide for the Council to act by
unanimity in a given area in manner that for the future qualified majority in that
area shall be used (this can’t be used in connection with decisions with military
implications or those in the area of defence). The same may apply to all provisions of the TFEU that require a special legislative procedure for adoption of
a secondary law acts. Here the European Council shall decide that in the future
an ordinary legislative procedure shall be used instead. Any initiative within this
procedure shall be submitted to the national parliaments. Any of them has the
right to manifests its opposition within the six months period. In case of objections this procedure of the Treaty revision shall be stopped (this right to prevent
the adoption of the revision of Treaties by national parliaments is designated
as a “red card” mechanism). In case when no opposition has been made, the
European Council could by the unanimous decision and with the consent of the
European Parliament adopt proposed change of the primary law. It is important
to mention here that simplified revision procedures fall under the scrutiny of
Court of Justice. Although changes of primary law in general cannot be reviewed
by the Luxembourg Court here the Court reserved itself a right to have control
over procedural and formal aspects of revision.39
When we look on both variations of the Treaty revision processes it is clear
that position of the Member States (their particular bodies) if ultimate notwithstanding the efforts to move a responsibility for at least simple amendments to
the supranational level. Member States individually still possess the right of veto
(in active or passive mutation) to any proposed change.40 As the CCC rightly
stated: ‘[…] The system of amending primary law, as enshrined by the Treaty
of Lisbon, is proof that all the named international treaties remain such treaties even as regards revision of them, and therefore the European Union, even
after the Treaty of Lisbon enters into force, will be a unique organization of
an international law character. In a federative state, it is primarily up to the federal bodies to adopt amendments of the constitution; the member states of a
multi-member federation, if they even take part in such a constitutional amendment, need not all agree with a constitutional amendment, and yet the amendment will enter into force. In contrast, amendment of the Treaty on EU or of
39 See judgment of the Courtof Justice of 27 November 2012, C-370/12 Pringle,
ECLI:EU:C:2012:756. For case-report see DE WITTE, Bruno; BEUKERS, Thomas. The
Court of Justice approves the creation of the European Stability Mechanism outside the EU
legal order: Pringle. Common Market Law Review, 2013, vol. 50, no. pp. 805–848.
40 Similarly see BŘÍZA, Petr. The Czech Republic: The Constitutional Court on the Lisbon
Treaty Decision of 26 November 2008. European Constitutional Law Review, 2009, vol. 5,
no. 1, p. 152.
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the Treaty on the Functioning of the EU will be possible only with the consent of
all states in the Union at an intergovernmental conference, so the role of Union
bodies would be only a matter of order, not decisive; thus, Union bodies will not
decide on the proposed amendments, but only organize the revision of treaties,
and the amendments will enter into force after ratification by all member states
in accordance with their constitutional regulations (see Art. 48 par. 1 to 5 of
the Treaty on EU). Thus, even after the Treaty of Lisbon enters into force, the EU
will not acquire the power to create its own new competences, the member states
will still be “masters of the treaties.” 41 Control over the Treaty amendments is
important sign of preservation of the sovereign position of Member States. German FCC went in this question even further than CCC. In its Lisbon decision
it introduced the constitutional obligation of the German bodies to perform the
so-called Integrationsverantwortung - a permanent responsibility for the integration process. According to this constitutional obligation all proposal for the revision of the Treaties must be approved by the Act of German Parliament. This
approval preserves the legitimacy chain between German demos and decisions
on the European level.42
The position of Member States as Masters of the Treaties is reflected also in
the setting of the EU enlargement process (Art 49 TEU). The interests of both the
EU and its Member States are reflected in this process, which is attended by both
the supranational and national institutions. The potential candidate country files
a membership application with the Council, which informs the European Parliament and all national parliaments. The first decision is made at the EU level
when the Council (unanimously) decides about the application upon consulting the Commission and with the assent of the European Parliament (decides
by a majority of all MEPs). If the Council and the European Parliament give
a positive decision, negotiation and the adoption of an accession treaty follow.
The parties of this Treaty are the candidate country and the current EU Member
States. Its adoption (signing the treaty) is followed by a ratification process in all
Member States according to their national rules. The accession treaty enters into
force after a successful ratification by all contracting parties (in current situation
it would require 27+1 ratifications). Every Member State can veto the new member’s accession on two different occasions (in the Council vote or in a national
ratification). In the accession process, i.e. quantitative and territorial change of
the European Union, states can act as autonomous players, as sovereigns protecting their interests (geopolitical, economic, and historical).
Finally, the fundamental role of states is highlighted by the emphasis on the
reciprocity of integration (so called reciprocal flexibility). This reciprocity is displayed by the explicit reference to the possibility of a negative treaty revision in
41 Point 146 Constitutional Court’s ruling of 26 November 2008, Pl. ÚS 19/08 Treaty of Lisbon I.
42 See further GRIMM, Dieter. Defending Sovereign Statehood Against Transforming the
Union Into a State. European Constitutional Law Review. vol. 5, no. 3, p. 360-361.
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the form of restricted EU competences (Art 48 para 2 second sentence TEU),
and also in the form of introducing the possibility of Member States initiating
negative legislative activity when based on the declaration no. 18 Final Act of
the Intergovernmental Conference which adopted the Treaty of Lisbon, every
Member State, individually or in alliance with other states, has the right to nominate the Council to ask the Commission to present a proposal for the abolition
of legislation. Thus, in the area of shared competences the Member States will
have received a possibility to regain a shared competence which the EU does not
use or to defend its competences in case the adoption of such legislative act that
violated the principles of transferred competence.43
The Lisbon reform of primary law was based on the concept of balancing
when the increase in ‘federalizing element’ was accompanied by reform steps
increasing legitimacy of decision-making in the EU and strengthening Member States’ supervision possibilities.44 Primary example of this ‘counter-arrangement’ is a new system for controlling, that the subsidiarity principle is observed
when EU legislation is drafted by engaging the national parliaments according
to Protocol (no. 2) on the application of the principles of subsidiarity and proportionality (Art 4).45 Every proposed legislative act must be submitted to the
national parliaments of all Member States. These see to the observation of the
subsidiarity principle. National parliaments have the possibility to express their
view (in the form of the so called reasoned opinion) on the proposed legislative act. The cooling-off period was set to eight weeks. In case that one third of
parliaments46 raises an objection to the proposal, the institution which presented
it is obliged to take these objections and observations into consideration and
decide if it will keep, change or withdraw the proposal (the so called ‘yellow card’
right). If at least a simple majority of national parliaments objects the Commission’s proposal and the Commission upon the examination of their observation
decides to keep the proposal, it must duly justify it. The positions of the national
parliaments and Commission, is then together with the proposal submitted to
the European Parliament and Council. The EU norm maker has to take into consideration both alternative views and come to terms with submitted proposals
when adopting the act (the so called ‘orange card’ right).
43 On state manifestations of ‘reciprocal flexibility’ see BELLING, Vojtěch, MALÍŘ, Jan,
PÍTROVÁ Lenka. Kontrola dělby pravomocí v EU se zřetelem ke kompetenčním excesům.
Praha: Ústav státu a práva AV ČR, 2010, p. 29-30.
44 On the constitutional dimension of the Lisbon reform and the balancing of deepening
politcal integration, see also ZEMÁNEK, Jiří. Ústavní rozměr členství v Evropské Unii
a otázka souladu Lisabonské smlouvy. In MALÍŘ, Jan et al. Česká republika v Evropské unii
(2004–2009). Institucionální a právní otázky členství. Praha: Ústav státu a práva AV ČR,
2009, p. 34–54.
45 For more see for example ANDOURA, Sami et al. The Treaty of Lisbon: Implementing the
Institutional Innovations. Brussels: CEPS, EGMONT, EPC, 2007, p. 81–96.
46 Each national parliament disposes of two votes: in case of two chambers, each house possesses one vote.
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5 Argument IV: Membership in the Union is not our duty
The Member States are the original holders of competences and act as a Master of the Treaties but moreover they remain as independent units capable to
make the own decision about their future. Their right to withdraw from the
Union, which was introduced by the Treaty of Lisbon (see Art. 50 TEU) underlines this fact. Member States must be understood as the “holders of their own
destiny”, the masters in the Schmittian extreme situation. Carl Schmitt commences his Political Theology by famous entence that ‘sovereign is who decides
on the exception’.47 Here the exemption means not to be the one of the Member States. Until the Lisbon Treaty came into effect, the EU law did not regulate the possibility of a Member State to voluntary leave the EU. This possibility
was admissible, however, due to the contractual foundation of the Community/
Union, which would allow a state to end its commitments arising from the Treaties and therefore end its membership in the Community as regulated by the
rules of international law (1969 Vienna Convention on the law of treaties).
Voluntary membership in international organizations was always seen as
a basis of state sovereignty. It was the case even with the historically first global
integration organization – League of Nations. Voluntary membership was also
in its case the (positive) answer to the question whether states which joined an
international organization and so accepted certain limitations on their sovereignty can still be seen as sovereign subjects.48
As mentioned above, the option to leave the EU is currently regulated in Art
50 TEU. A state’s withdrawal from the EU has to be first of all a consensual process. A Member State wishing to withdraw notifies its intention to the European
Council, which provides guidelines for the conclusion of an agreement setting
out the arrangements for its withdrawal. These negotiations are on behalf of the
EU conducted by a negotiator (Art 218 para 3 TEU) and when the negotiations
are completed, the agreement is concluded on behalf of the European Union by
the Council, after obtaining the consent of the European Parliament. The EU
institutions can thus affect the process of a state’s withdrawal49, but not the withdrawal itself. The withdrawal agreement is not an absolute condition of membership termination. If the agreement is not agreed on or is not accepted, member47 ‘Sovereign is he who decides on the exception.’ See SCHMITT, Carl. Political Theology:
Four Chapters on the Concept of Sovereignty. Překlad George Schwab. Cambridge, Massachusetts: The MIT Press, 1985, p. 5.
48 For more see LE FUR, Louis. Nástin mezinárodního práva veřejného. Praha: Orbis, 1935,
ps. 73, 74.
49 Mattias Kumm labelled the participation of institutions on the withdrawal process (then
according to the draft Constitutional Treaty) as a display of Europeanization of residual
national sovereignty. For more see KUMM, Mattias. To be a European Citizen: Constitutional Patriotism and the Treaty Establishing a Constitution for Europe. In ERIKSEN, Erik
Oddvar et al. (eds). The European Constitution: the Rubicon Crossed? Oslo: Arena, 2005, p.
26 an.
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ship comes to an end two years after the Member State declared its intention to
the European Council. Accession and withdrawal are autonomous rights of the
states and their membership is their privilege, which cannot be taken away by
a decision of an institution or a decision of other Member States - EU law does
not make it possible to expel a state from the Union by the decision of others.
6. Conslusions
Even after accession to the EU the Czech Republic did not lose the status of
a sovereign state, it did not lose its statehood. Authorizing supranational institutions to exercise power over some of its original competences does not imply loss
or depreciation of national sovereignty. Even when we accept that EU is a holder
of certain amount of sovereignty there are still enough “security checks” to claim
that our country keeps its own statehood.50 In order to be able to articulate such
a claim, we need to accept a shift in our traditional understanding of national sovereignty from a classical, static definition to a more open and dynamic
concept. EU membership does not imply a loss of national sovereignty, but it
requires modifications in its traditional understanding. Favouring an open concept of shared sovereignty guarantees the preservation of the state sovereignty
as a constitutional ideal. Above and beyond, we can simply claim that the Czech
Republic is in charge. As a state based on the rule of law, it cannot in its very
nature accept the supremacy of EU law over all national law, and so it maintains
some structural sovereignty. Despite the undeniable impact of the EU law on
Czech law, the recognition of direct effect and the acceptance of its supremacy,
Czech law shows certain basic structural elements, which are immune to the
pressures of the supranational legal system. Inter alia the core values of the Czech
Constitution and the right of the CCC to review whether actions of the European
institutions did not went beyond the scope of conferred competences are the best
examples. Moreover the general position of the Member States as the Masters of
the Treaties and constitutional right of each Member States to withdraw the EU
stands as another argument in favour of preservation of national sovereignty of
the Czech Republic.
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Abstract: The essence of the problem of using criminal law to affect sports injuries
caused in sport lies in the fact that the means of criminal law to interfere in sport or
not. From this perspective, we talk about two theories: the theory of absolute immunity
sports and the theory of strict adherence to the rule of law. These two concepts are supplemented by a number of theories that perspective as an autonomous system that contains its own rules of conduct that regulate internal relations in sports. In the event that
disciplinary liability is not sufficient in this case, can be applied liable under civil and
administrative law. In the most serious cases, the possibility of protecting the rights and
legitimate interests in sport according to the norms of criminal law. The subject of this
article is selected aspects of criminal responsibility in different sports, both individual
and collective. From individual sports we mainly deal with skiing. The contact sports in
this article will be football, hockey and rugby.
Keywords: criminal liability, injuries in sport, disciplinary liability, team sports, individual sports, violation of the rules, illegal conduct

Introduction to liability for injuries of sportsmen
It is a very difficult question how to use criminal law to affect sports injuries
caused in sport. This question has not been clearly resolved. The essence of the
problem lies in the fact that the means of criminal law to interfere in sport or
not. From this perspective, we talk sometimes about so called theory of absolute
immunity sports, which is the antithesis of the theory of strict adherence to the
rule of law. The theory of absolute immunity sport2 is based on the fact that the
sport is so autonomous activity that is hardly possible in this system in any way
regulate the relations from outside. It is a sphere of social activity that creates its
1
2

Department of Criminal Law, Faculty of Law, Palacký University in Olomouc, Czech
Republic. This article was elaborated under the project IGA – SPP 917100238/31 – Criminal liability in sports environment.
PRUSÁK, Jozef. Šport a právo (Úvod do dejín, teórie a praxe právej zodpovednosti
v športe). Bratislava: Šport, slovenské telovýchovné vydavateĺstvo, 1984, p. 10.; KRÁLÍK,
Michal. Právo ve sportu. 1st edition. Praha: C.H. Beck, 2001. p. 2 and p. 106 and following
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own rules of behavior, and ability to adequately and independently punish violations. The theory of strict (rigid) application of the law in the area of sport3 is
the antithesis of the theory of absolute immunity sport and means that will lead
to the application of legal liability, including criminal liability in the sport in the
same way as happens in other social activities. This means that any relations arising in the operation of the sport will be addressed through the rule of law, rather
than internal regulations. These two concepts are supplemented by a number
of theories that contain modifications of these concepts. It is therefore a certain
combination of internal regulatory systems and sports law.
Sport can be understood from this perspective as an autonomous system that
contains its own rules of conduct that regulate internal relations in sports. These
rules are internal in nature and therefore must be in accordance with the laws
of the country, or with the international treaties and other documents. Individual sports branches also have their own sports authorities, which are set up to
resolve disputes within the certain sport branch. This is essentially a disciplinary
or arbitration body of the relevant sports industry.
In the event that disciplinary liability is not sufficient in this case, can be
applied liability according to the civil and administrative law. In the most serious
cases, there is the possibility of protecting the rights and legitimate interests in
sport according to the norms of criminal law.
The complexity of the issue contributes to the diversity of sport as a kind
of social activity, when there are so many sports activities of different nature,
which may constitute criminal liability. An important criterion for judging will
be cultural factors (resp. sports and cultural), traditions of a country, sports and
legal theory applied in a particular country, legislation in force, settled case-law,
conventions, customary ways of considering the cases, sports policy, sports ethics, good manners , active sports legislation and many other factors.
The subject of this article are the aspects of criminal responsibility in different sports, both individual and collective. In individual sports the main interest
will be relating to skiing. The contact sports contains mainly football, hockey
and rugby. Although these are only some selected sports, it can be stated that
the basic theory and mechanisms of accountability may in part be used in many
other individual and collective sports.
Individual sports
Individual sport is a type of sport in which injury is rarely caused to sportsmen by any other sportsmen. It is primarily due to the very nature of these kinds
of sporting activities, where their essence is not direct physical contact with
other sportsmen, but the execution just an individual sport activity of specific
3

Srov. PRUSÁK, Jozef. Šport a právo (Úvod do dejín, teórie a praxe právej zodpovednosti
v športe). Bratislava: Šport, slovenské telovýchovné vydavateĺstvo, 1984, p. 10–11
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character. Thus injuries occur rather due to different kinds of failures sportsmen when either intentionally or negligently fails to comply with safety regulations, the rules of a sport or game, the usual degree of caution, general prevention duties, or different kinds of rules and regulations of not binding character,
but which govern execution certain activities. These cases are, however, in most
cases, establishing disciplinary liability, any civil (damages the injured person,
etc.), administrative or criminal liability there could mean unreasonably harsh
punishment. Among individual sports include various kinds of contact, respectively combat sports, which, however, because of their special character in this
article will not described.
Skiing
The main individual sport in which injury can be caused is skiing, which can
quite often cause injury to others as a result of the unlawful behavior of other
sportsmen (in the broad sense, including for example snowboard).
In the Czech case law, it is primarily about the decision of Supreme Court
No. 8 Tdo 68/2010, concerning criminal liability for skiers bodily harm to another person as a result of failure to comply with the general prevention duties in
skiing. In this case there was a serious injury of under-age skier due to carelessness and negligent conduct by another skier. Skier during his ride on the slope
stroke down her, and as a result of this collision were several injuries, mainly
faces significant injury, abdominal and chest injury. Specifically, splenic rupture, leading to operation and to eliminate, namely severe major organ with
a period of 8 weeks of treatment and permanent consequences of reducing the
body’s defenses. Skier was found criminally responsible for the crime of bodily
harm under § 146 par. 1 of the Criminal Code. Legal sentence of that decision
sets general rules for determining liability skiers when the skier is required, inter
alia, to adapt speed and driving their skills and experience and the overall situation on the ground, which passes through (especially terrain, snow and weather
conditions, prospective conditions, the number and movement other skiers or
other persons, etc.) to allow him on time and at a sufficient distance to react to
unexpected obstacle driving.
The decision is interesting in terms of determining criminal responsibility
in two directions. First, it is a reference to the so-called infringement of general
preventive obligations under § 415 of the Law no. 40/1964. (Civil Code) and
by reference to the rules of conduct for skiers, issued by the International Ski
Federation.
The obligation to comply with the rules of the International Ski Federation is
also based on another Supreme Court decision No. 25 Cdo 1506/2004 concerning civil liability. That decision inter alia sets that the rules of the International
Ski Federation skiing, although are not generally binding legal regulation, but for
skiers on the slope are binding and are obliged to follow them. If it does not and
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there is a breach of these rules, there will be a breach of the general prevention
duties, and such conduct may rise to civil liability.
An important factor in assessing criminal liability for skiers will be the question of contributory negligence of the injured party or other persons on the
slope. During the evidence remains to be demonstrated whether the damaged
party has complied with all the rules of the sport, not violating the general obligation of prevention, therefore if somehow contributed to injury.
Foreign case law is considerably richer and contains a number of decisions
concerning criminal responsibility in sport. One of the example is the case in
People Hall4. It concerned the death of a skier as a result of the injuries caused
by another skier. The accused in this case failed to adapt fast ride on skies and
hit the slopes in damaged in such a way that it caused a number of head injuries
and brain injuries. The injured was taken to hospital, but attempts at resuscitation were unsuccessful, and as a result of these injuries died. On that basis,
the accused was charged with killing another skier. The accused was eventually
found guilty by the Supreme Court of the State of Colorado of negligent homicide and sentenced to a custodial sentence of 90 days, to 240 hours of community
service and three years of supervision of probation officer.
Team sports (collective sports)
Team sports are kinds of sports in which many sports injuries are caused due
to the actions of other sportsmen. It is type of group sports with higher risk of the
possibility of injuries caused by the sportsmen among themselves than in individual sports. The main reason is especially frequent physical contact between
sportsmen during sports games, although it is not a primary goal of this game (as
opposed to a group of combat sports, where physical contact involving attacking
one sportsman to another is essence of the combat sport). For this reason, risk
of injury appears, which differs according to the type and nature of the sport.
During the sport there are numerous minor injuries, which are part of the
sport itself and there is no need to apply nor disciplinary liability. Sometimes,
however, there is a more serious nature of the injury, which is caused by one of
the sportsman as a result of the unlawful conduct of another sportsman. In such
cases, it is worth considering the application of disciplinary responsibility, thus
punishment by the disciplinary bodies. In serious cases where there is a breach
of fundamental social values and relationships that are protected by the criminal
law may also be applied criminal liability.
Although still part of society sees the application of criminal responsibility
in sport rather skeptically, we must realize that in extreme cases is this sanction necessary. We are not talking here about the criminal liability for any injury
4

People v Hall. In: FindLaw [online]. Colorado, 2000 [cit. 2014-01-26]. Available on: http://
caselaw.findlaw.com/co-supreme-court/1009399.html
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caused by sportsmen as a result of acts of another person, but only the most
serious cases where the criminal law acts as “ultima ratio” with the principle of
subsidiarity of criminal repression.
Football
The first team sport, which will be covered in this chapter is the football.
Football belongs among the most common sports where injury to players is
caused. However, it should be noted that some of these injuries are caused by
carelessness and due to normal sports competitions, regardless of fault opponent. However, there is also existence of injuries which are caused players to
each other. These injuries will be sufficient in most cases to solve by using the
liability under disciplinary matters, but according to the principle of subsidiarity of criminal repression will be in extreme and most serious cases also apply
criminal liability.
Among the Czech cases, very important is the Supreme Court’s decision No. 3
Tdo 1355/2006, which relates to criminal liability for health damage as a result of
a wrongful act of another player. The subject of this proceeding was causing injury to one another during a football championship game in football. The accused
during the battle of the ball caused in this case the injured fracture of the fibula
and torn deltoid ligament at the inner left ankle which required hospitalization
and nearly two-month sick leave. The district court found the defendant guilty
of the offense of bodily harm under § 224 paragraph. 1 of the Criminal Law (Old
Criminal Law, according to the effective Penal Code is a § 146 par. 1), while there
was a remission of sentence and referral damaged entitled for damages to the
proceedings in civil cases.
The applicant argued that the courts consider the question of objectively
site wrong because he did not commit willful or negligent act in such form, as
required by the Criminal Code. His action was among the so-called classic slipway, which are quite numerous in football, he did not consider his action as
a rare excess, based on which it would be necessary to infer criminal liability.
At the same time the accused did not deny that there has been a violation of the
rules of sport, but argued that it was not a serious non-standard violation that
would constitute legal responsibility (among others argued that he was awarded
a yellow card, which proves that it was a surgery usual, nothing uninspired, if
it were some kind of excess, it should be awarded a red card). The argument of
the defendant is interesting in that part, that in the case of team sports could be
considered as permission damaged justification.
These arguments are followed by the Supreme Court, which stated that the
purpose of the rules of sport is not only guarantee a fair hearing in the sport,
but also to protect the life and health of the players against such behavior, which
often lead to inflicting injury. There is social interest about violation of social
rules, and therefore it must be sanctioned.
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Another case, which relates to liability for injuries caused by an opponent
during a football match, is the decision of the District Court in Blansko No. 77
C 353/2009. Although it is a civil decision, it should be noted with regard to the
issue precisely because it can be used as a test case for cases excluding criminal
responsibility.
Between the plaintiff and defendant occurred during a football match
to a contact when the defendant tripped plaintiff by skimming from the side
and caused him by such conduct compound fracture of the tibia left leg. Slip
occurred at a time when the plaintiff and the defendant held the ball while running toward him, slipped on the wet field, thereby causing him this injury. The
applicant had to be immediately hospitalized and underwent surgery to the
legs and subsequent rehabilitation. As a result, he became incapable of work for
about 5 months.
The plaintiff in that decision, argued that there was a violation of the rules of
the game (as evidenced by the red card by the referee of the match) and at the
same time been violated general prevention obligation laid down in civil law,
under which each act so as to avoid damage health. The defendant pleaded the
contrary, it could be unlawful act, because the slip occurred independently of
his will, due to wet grass. Based on these facts, the civil court decided that the
defendant has infringed prevention duties and set rules of the game.
In foreign case law we can mention several other cases involving criminal
liability for injuries caused in football. Except when there is an injury caused
as a result of careless play a violation committed by one player may also recall
a situation where there is a willful infliction of injury due to a short circuit. One
of the foreign cases of this nature is for example R Davies5. In this football match
there was a conflict between two players when digging a free kick when one of
the players went to the second and hit him in the face, which caused him a fractured cheekbone. It was in this case a deliberate attack against the integrity of the
opponent, which resulted in injury to a second footballers. The accused was not
only disciplinary punishment, he was immediately expelled from the game, but
on the basis of this behavior he was in subsequent criminal proceedings given
a prison sentence of six months imprisonment. These cases of criminal responsibility are distinguished from cases where there is cause personal injury as a result
of negligent conduct, which consisted in violation of the rules, but that occurred
in the heat of battle. If one player injures another in football duel, it does not
automatically exclude criminal responsibility, however, when considering the
amount and type of punishment is necessary to take these circumstances into
account.

5

Decision R v Davies, available at GARDINER, Simon a kol. Sports Law. 3rd edition. United
Kingdom: Cavendish, 2006, p. 599
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Another in a series of cases is R McHugh6, which concerned a situation
where the accused with damaged during an amateur soccer match vie for the
ball during the headers fight, while damaged after this encounter fell to the
ground. The accused intentionally kicked him in the face, causing him serious
injuries. On the basis of this meeting was the accused sentenced to punishable by
imprisonment for three years.
A specific example was the football match of the Irish Football League in
20007, when the youthful intentionally hit an opponent during a football match,
which died after the strike. During the investigation it was found that the strike
caused damage to one artery and subsequent bleeding into the brain, which led
to this unexpected death. The juvenile was first accused of murder, the indictment was reclassified as homicide offense, because it was demonstrated that the
strike was conducted intentionally, but the death was due to unfortunate coincidences (it was stated that the chances of such an injury is one in a million) .
Another interesting model case of criminal responsibility is the case of R
Blissett8 (1992). During this match was a duel for the ball when the two players
clashed heads when flirting kick, resulting in one of the players suffered a fractured cheekbone and eye injuries. As a result of this injury had damaged terminate his sports career. The accused was charged with the offense of bodily
injury, which occurred as a result of violent behavior during the game. In his
favor spoke the President of Football Association, which inter alia mentioned
that it was a contact that occurs many times in the match, for this reason, did not
make anything unusual. The accused was eventually acquitted and had not been
imposed no penalty.
Relatively rare are cases where during sporting activities resulted in death
due to illegal conduct of any of the sportsmen. One such example is the foreign
case of R Moore9. In this case there was a situation where the accused jump knees
crashed into the victim and hit him on the outgoing goalkeeper, who at that
moment also went into battle knees first. The injured was caused internal injuries
as a result of which a few days later he died. The judge who decided the case, said
that the main criterion is whether there has been a breach of the rules of football
or not. Football is legally allowed game, but the players are obliged both with
a degree of caution in order not otherwise suffered bodily harm. However, using
such force that it may be another consequence of those actions caused the death,
then they may be criminally responsible for the killing.
6
7
8
9

Decision R McHugh, available at COX, Neville, SCHUSTER, Alex, COSTELLO Cathryn.
Sport and the Law. 1st edition. Dublin: First Law, 2004, p. 185
COX, Neville, SCHUSTER, Alex, COSTELLO Cathryn. Sport and the Law. 1st edition.
Dublin: First Law, 2004, p. 185-186
Decision R Blissett, available at GARDINER, Simon a kol. Sports Law. 3rd edition. United
Kingdom: Cavendish, 2006, p. 601
Decision R v Moore, available at GARDINER, Simon a kol. Sports Law. 3rd edition. United
Kingdom: Cavendish, 2006, p. 602
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An interesting case of criminal responsibility related to fights during
a sporting event is a case in Butcher Jessop10. In this case, there was a scuffle
between three professional soccer players during a match Glasgow Rangers and
Glasgow Celtic in the Scottish Football League matches. This struggle between
these players occurred before the part that was reserved for supporters of Celtic
Glasgow. Although in this case there were no injuries of anyone player, this brawl
has resulted in adverse reactions. The rivalry between fans of the two clubs is well
known and long-term problem. For this reason, sparked a brawl between football
players upheaval, just because it supported the animosity that exists between the
two camps. On the basis of these events was one of the players convicted of an
offense in relation to a breach of public order.
Fights, disorderly conduct and public order offenses are not in some soccer
spectators unusual. However, this case is interesting for the reason that these acts
have been committed by players of football clubs, and during the match. In terms
of criminal prosecution is also necessary except elements of the offense also take
into account the environment in which the conduct is committed, socio-political
conditions and other factors. It should be borne in mind that in the case of this
type of malicious behavior will be taken into account where the acts were committed. Some countries, respectively cities are famous for rivalry between fans of
the local football club, which borders on fanaticism, while in other countries the
problem may not even exist11. Often plays an important role different religious
beliefs among the fans of the two clubs, for this reason it is very undesirable to
encourage any conflict. Should this incident occurred in the Czech conditions,
we would stress only disciplinary action, rather than the application of criminal
law.
Finally, it should be noted that the above findings that relate to football, will
not be used for example in hockey, where the brawl during a match is almost
normal part of the sport and is almost decriminalized.
Ice hockey
Ice hockey is considered as one of a series of sports, which commonly occurs,
causing injury, possibly to a greater extent than other team sports. Since this is
a very contact sport, injuries constitute an essential part of the sport, for this reason it is necessary to apply criminal responsibility very sensitively. To clarify this
issue, we introduce several situations that contribute to better clarify the issue.
From the Czech cases may be mentioned decision, which relates to the
issue of criminal responsibility in sport, the Supreme Court decision No. 5 Tdo
10 Decision Butcher v Jessop, available at GARDINER, Simon a kol. Sports Law. 3rd edition.
United Kingdom: Cavendish, 2006, p. 598
11 Examples of countries where problems are frequently found among football fans, we can
mention Turkey - Istanbul (rivalry between local clubs Galatasaray and Fenerbahce), followed by Poland, Russia, Italy, etc
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997/2002. The decision concerns the case in which the accused hockey player in
ice hockey match mileage deliberately hit the tip of the stick in the face striker
of second team, while at the time of this meeting has tampered with the puck,
it was therefore beyond a certain “passion play”. The injured party has suffered
health consisting of a contusion of the upper lip, breaking several teeth crowns
and squeezed with the duration of treatment for at least 14 days. On the basis of
this meeting has been accused by the district court found guilty of the crime of
assault and was sentenced to a fine.
In connection with the injury can mention a few foreign cases involving
criminal liability for injuries caused by another player. In the case of R
v Ciccarelli12 was a situation, when it was mentioned hockey player struck him
on the rail during the game after being signaled offside. The injured had not
managed to stop and hit the accused on the boards, he responded by taking it
three times struck in the head with the stick. The accused was sentenced to a fine
and punishable by imprisonment for one day.
Other similar cases were, for example attack of boston’s attacker McSorley
on Donald Breshear (it was also the blow stick at the moment opponent did
not have the puck and the attack did not predicted, for that conduct accused
was convicted for assault of weapons to 18 months imprisonment conditionally),
further Bertuzzi case where the attacker hit him back of the head and down it
on ice in such a manner that the damaged unprotected face fell onto ice and
subsequently lost consciousness while he result of this shock and collapse was
caused several fractures per head. Bertuzzi was found guilty and sentenced to an
imprisonment conditionally and a fine of half a million dollars.
Specific issue from the perspective of criminal liability for injuries in hockey
is the question of so-called “fights” between two players. These cases are known
especially in the NHL, where fights are considered an essential part of hockey and complement the atmosphere of the sport. These fights between players
are punished only in terms of disciplinary punishments, for this reason it is so
far avoided criminal liability. However, recently started talking about whether
these scuffles between players not to ban or at least somehow not limiting13. This
reflection on the limitations of these fights are due to several injuries which in
recent years has been in the NHL14.
12 Decision R v Ciccarelli, available at GARDINER, Simon a kol. Sports Law. 3rd edition.
United Kingdom: Cavendish, 2006, p. 610
13 As is in NHL generally regular, every club has dedicated a player, provocateur, which
focuses on the opponent’s best players in an attempt to provoke a miserable them during
the game. If there is a fight, both players will receive disciplinary punishment right on the
ice, which is in terms of the absence of key players who were involved in a fight purposefully awkward situation.
14 For example fight from October 2013 between player of Montreal Georg Parros and his
rival Colton Orrel from Toronto. In this fight Parros fell face down on the ice and remaind
limp. Although this injury seemed to be very serious, Parros suffered only concussion.
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Rugby, American football
Rugby and American football are among other sports, for which there is frequent contact, respectively contact between players in these sports is an integral
part. For this reason, the possibilities of using criminal responsibility are minimal. The Czech case is unaware of any case that would cover these sports, for that
reason, we will try to briefly outline these issues on foreign model cases.
In the case of R v Gingell15 had been actioned when during rugby matches
one of several players struck the other (who at the time was on the ground) in
the face, which caused him a fractured cheekbone, nose and jaw. The defendant
pleaded guilty to this even though such conduct was somehow provoked, does
not deprive the accused of criminal liability for the act committed. On the basis
of these facts, he was sentenced to imprisonment for six months, which was subsequently reduced to two months.
The second similar case was R v Moss16, when the accused deliberately
damaged struck in the face out of the fight for the ball, causing him to fracture of
any bone in the eye which required surgery. The accused was sentenced to eight
months imprisonment.
The third similar case is R v Calton17, in which during school match the
youthful deliberately kicked the other player, who at the time was on the ground.
Given the fact that this attack is made on the cheek and jaw breaking of the opponent, the accused was sentenced to 12 months in a detention facility for juveniles
(this sentence was eventually reduced to 3 months).
In the case of R v Lloyd18 accused intentionally kicked damaged in the face,
which caused him a fractured cheekbone and other painful injuries. The court in
this case found that match rugby is not environment for committing such violations and sentenced the accused to imprisonment for 18 months.
Conclusion
Application of criminal law in the area of sport is the subject of ongoing discussions. Its proponents and opponents are based on two basic theories that have
to be seen as the last resort of the issue. On one hand it must be considered that
sport is autonomous system and has its own rules of behavior, but also it should
be appreciated that this may not be adequate in certain situations. In these cases,
15 Decision R v Gingell, available at GARDINER, Simon a kol. Sports Law. 3rd edition. United Kingdom: Cavendish, 2006, p. 600
16 Decision R v Moss, available at GARDINER, Simon a kol. Sports Law. 3rd edition. United
Kingdom: Cavendish, 2006, p. 601
17 Decision R v Calton, available at GARDINER, Simon a kol. Sports Law. 3rd edition. United
Kingdom: Cavendish, 2006, p. 601
18 R v Lloyd, avaliable at LEWIS, Adam, TAYLOR, Jonathan. Sport: Law and Practice. 2nd
edition. Haywards Heath: Bloomsbury Professional, 2008, p. 1088
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the legislation in force, respectively standards of individual branches of law will
regulate undesirable behavior more effectively. Criminal law in this situation will
act as so-called ultima ratio, the application of its standards will occur only at the
moment when the standards of other branches of the law are not able to protect
social relations, interests and values sufficiently. This assertion is supported by
the decision-making of the courts, although in the Czech Republic this is not
numerous, but it can also build on knowledge from abroad. Finally, it can therefore be concluded that current of thought advocating full autonomy of sport in
terms exclude the possibility of regulating this area by legal system, is currently
already surpassed. On the other hand, it is necessary to respect the fact that each
sport is to some extent governed by its own rules, which also produces.
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Abstract: In Romania, a semi-presidential system characterized by an exaltation of
the powers of the President of the Republic, there would be critical observations to be
reported in relation to this institution. More precisely, it refers to the constitutional provisions which weaken the President among the political institutions and could also lead
to different interpretations.
First of all, the paper examines the President as popularly elected body but that does
not reflect fully the will of the nation. Secondly, its oath violated the freedom of religion
and if the wording will not be changed, will continue to constitute a discrimination
against other non Orthodox President that could be elected. Moreover, the Romanian
legal system is characterized by an independence of the President in its relationship
with the Parliament but on the one hand, that does not mean that the President is more
powerful in the event of dissolution of the Parliament and the other hand, the Parliament is completely independent in determining its competences in relations with the
office of the Presidency.
Keywords: Romanian President, constitutional provisions, oath, prorogatio, Parliament’s dissolution

1. Romanian President as entity representing the Romanian nation
The Constitution of Romania lacks of an express regulation concerning the
quality of the Romanian President as entity representing the Romanian citizens.
Title III of the Romanian Constitution, as reviewed in 20032, regulates the
Public Authorities, and amongst those, Chapter 1 states the norms regulating
the Parliament and Chapter 2 provides the norms regulating the President of
Romania as an institution.
1
2

Assistant Professor of Italian and European Constitutional Law, Faculty of Law, University
of Verona, Italy.
Constitution of Romania, updated and republished in the Official Journal No. 767 of October 31, 2003. Amended by Law No.429/2003 in Official Journal of Romania, Part I, No. 758
of October 29, 2003.
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The Parliament is formed by deputies and senators, whom take office by universal, equal, direct, secret and freely expressed vote. As Romanian legal system
is a semi-presidential one, also as for the President of Romania, he/she takes
office by universal, equal, direct, secret and freely expressed vote. The election is
made by the electorate according to the electoral law.
The Constitution expressly establishes that the Parliament is the supreme
representative entity of the Romanian people3, being elected by the Romanian
people, and that the President of Romania represents the Romanian state4.
“The state is considered a legal entity, distinct not only from the nation, but
also from its bodies”, and “the head of state and the Parliament are merely the
organs of a legal entity incorporating it, but not identifying with it”5. Any legal
entity has a representative, and in this occurrence the state is represented by its
President. Therefore, we cannot say that the head of state is the state, and we
cannot say that the Parliament is the only representative body of the state. “The
Romanian state represents a form of social organization of the Romanian people,
and the President of Romania represents the Romanian state and the Romanian
people”6.
Moreover, view the taking office procedure – universal, equal, direct, secret
and freely express vote –the representative bodies of the Romanian people are
the Parliament and the President of Romania and that the fact that the Constitution does not expressly specify this aspect concerning the President, as it is
specified concerning the Parliament, cannot offer an argument in sustaining that
the institution of the President is disadvantaged by the constitutional provisions
from this point of view, but it can determine us to draw attention on the insertion, in the constitutional text, expressly, of the quality of representative entity of
the Romanian people that the President of Romania has.
In relation to the representation by the President of the people whom elected
him, a subject of debate is the election method, meaning the voting polls.
The Romanian Constitution provides, as mean to elect the President, the
majority of the voting polls7.Thus, it is declared elected as President, the candidate whom acquired, during the first voting poll the majority of the votes of the
electors registered on the electoral lists. If no candidate has this majority, a second voting poll is organised, between the first two candidates established in the
3
4
5
6
7

The Constitution of Romania, Article 61 para 1
The Constitution of Romania, Article 80 para 1
D.C. Dănişor, ‘Principiile constituţionale ale suveraniţăţii naţionale’ [Constitutional Principles of National Sovereignty], 3 Revista de Drept Public [Review of Public Law] (2008,)
p. 15
D. Brezoianu and M. Oprican, Administraţia publică în România [Public Administration
in Romania] (Bucharest C.H. Beck 2008) p. 172
The Constitution of Romania, Article 81 paras 2 and 3
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order of the number of votes obtained in the first poll. The candidate obtaining
the greatest number of votes is declared elected.
On the basis of a simple mathematical calculus, it could be verified the President’s power of representation, both on the first and on the second voting poll.
We consider the 9 mln citizens having the right to vote and 4 candidates at the
Presidency of Romania (A, B, C, D). If at the first voting poll participate 80 % of
citizens having right to vote means that 7,2 mln citizens expressed their vote. The
outcome of the voting procedure will be:
A = 30 % *7,200,000 = 2,160,000
B = 25 % *7,200,000 = 1,800,000
C = 17 % *7,200,000 = 1,224,000
D = 8 % *7,200,000 = 576,000
At the second voting poll, the outcome of the voting procedure will be:
A = 53 % * 7,200,000 = 3,816,000
B = 47 % * 7,200,000 = 3,384,000
In this example, the President shall be candidate A, whom was elected by
a number of 3,816,000, representing 42,4 % of the voting population. Thus, the
elected President shall represent the people in a percentage of little more than
42 % out of the citizens. It may be observed that President’s power of representation is mathematically limited, but, still enough from a constitutional perspective.
The mathematical power of representation from the second poll is greater
than that of the first poll, which may determine us to support the position that
the two voting polls must be kept in the President’s election procedure8.
Nevertheless, this example is an optimistic one, in the sense that it takes into
consideration the same voting presence in both polls (and which is greater than
53 %). In a contrary situation, when the voting presence in the second poll would
be much smaller than in the first poll, the percentage that would determine the
winner would be much smaller and automatically the power of representation of
the newly elected President would be less significant, too.
In this case, the election of the President out of the first poll (even if not
with 53 % of the votes) would be imperative. This is not an argument sustaining the constitutional regulation of a single voting poll for presidential elections,
since that a better representation may result out of the second poll, but it may be
a starting point for re-implementation of the constitutional provisions of Article
81 paragraphs 2 and 3.
Moreover, we draw attention on the legal aspects related to the organization
and deployment of the referendum for the dismissal of the President. By the
8

On single voting poll, see D. Brezoianu and M. Oprican 2008, supra n.5, p. 173
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alteration of Article 10, Law 3/2000 concerning the organization and deployment of the referendum9, modification declared constitutional10, the possibility
was retained of “dismissing the President of Romania by the vote of the majority
of the citizens participating in the referendum, regardless of how small this participation may be and regardless of the majority of votes necessary to elect the
President in this dignity”11.
Besides the express insertion in the constitutional text of the quality of representation entity of the Romanian people held by the President of Romania, it
is absolutely imperative that the legislation body do not neglect to respond via
constitutional regulation to the following question: “To what extent people’s representation is linked to the exercise of presidential function attributions?”
2. Religious conditioning of the candidate to the function of President of
Romania
Once elected by the people and the elections validated by the Constitutional
Court, the President of Romania shall take an oath12.
The legal nature of this oath is identified as a condition to start the President’s mandate. As this requirement is expressly provided by Article 82 para 2
of the fundamental text, at its non-fulfilment may determine the invalidation of
President’s mandate. The same sanction is implied in the case of an elected President whom refuses to take the oath.
The text of the oath is also expressly provided by the Constitution, which
implies the exactitude with which it must be spoken and the impossibility to derogate from the text. Thus, “I solemnly swear that I will dedicate all my strength
and the best of my ability for the spiritual and material welfare of the Romanian
people, to abide by the Constitution and laws of the country, to defend democracy, the fundamental rights and freedoms of my fellow-citizens, Romania’s sovereignty, independence, unity and territorial integrity. So help me God!”.
At a first view, the text is as normal as possible, without exaggerations or
limitations. Still, we must notice the religious expression ending the oath “So
help me God!”.
9

In Official Journal No. 84 of 24 February 2000, updated by Government Order No. 41/2012
- amending and supplementing Law No. 3/2000 on the organization of the referendum
Official Journal No. 452/2012 and by the Law No. 76/2012 - for implementation of Law No.
134/2010 on the Code of Civil Procedure in Official Journal No. 365/2012
10 Decision No. 420 of May 3, 2007 in Official Journal No. 295 of May 4, 2007
11 See The Opinion of the President of the Chamber of Deputies regarding the constitutionality of the alteration of Article 10 of the Law No. 3/2000 on the organization and the deployment of the referendum, in G. Gîrleşteanu, ‘Procedura referendumului’ [The Referendum
Procedure], comment of the Decision of the Constitutional Court No. 420/2007, 2 Revista
Curierul Judiciar [Review of the Judicial Courier] (2008) p. 1–18.
12 Constitution of Romania, Article 82 para 2.
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This expression opens a new path of analysis, namely: is the person participating in the presidential competition religiously conditioned or not?
The Constitution warrants the right to be elected, via its Article 37: “Candidates must have turned, up to or on the election day, at least twenty-three in order
to be elected to the Chamber of Deputies or the bodies of local public administration, at least thirty-three in order to be elected to the Senate, and at least thirty-five in order to be elected to the office of President of Romania.” A reference is
made in the content of this provision to Article 16 para 3 of the fundamental law:
“Access to public, civil, or military positions or dignities may be granted, according to the law, to persons whose citizenship is Romanian and whose domicile is
in Romania. The Romanian State shall guarantee equal opportunities for men
and women to occupy such positions and dignities”. By corroborating the two
regulations, we hereby notice that the only fundamental requirements a candidate must fulfil in order to be President of Romania are related to the citizenship,
the age and the domicile. It must be added the specifications of Article 10, Law
No. 370/2004 on the election of the President of Romania13 which clearly specify
the fact that a person whom has already held two presidential mandates may no
longer candidate for a third mandate, as well as the provisions of the articles in
Section 2, Chapter II of the same act, referring to political candidates.
Thus, if we were to try an answer to the previous question, the Constitution
and the legal texts in force make no reference to any kind of religious conditioning of a candidate to the office of President of Romania. Moreover, Article 29
para 1 of the Constitution warrants the freedom of conscience, including the
religious beliefs: “Freedom of thought, opinion, and religious beliefs shall not
be restricted in any form whatsoever. No one shall be compelled to embrace an
opinion or religion contrary to his own convictions.” Maybe this aspect wouldn’t
have drawn a particular attention if the Article 70 para 1 of the Constitution
wouldn’t states that the oath taken by the senators and deputies is established via
organic law14. Moreover, according to the provisions of the Law No. 8/2002 concerning the oath of faith towards the country and its people of the senators and
deputies of the Romanian Parliament, represents only a possibility, and not an
obligation, and for this, may be replaced with the expression “I solemnly swear
on my honour and conscience”.
View the quality of President of the country, of senators and deputies as representatives of the Romanian people, the absence from the legislation in force of
a religious condition that would limit a person from being a candidate for the
13 In Official Journal nr. 887 of 29 September 2004, updated by the Law No. 76/2012 in Official Journal No. 365 of 30 May 2012 and Government Order No. 44/2012, in Official Journal No. 606, Part I, of 23 August 2012
14 Constitution of Romania, Article 70 para 1: “Deputies and Senators shall begin the exercise
of their office on the day the Chamber whose members they are has lawfully met, on condition the election is validated and the oath is taken. The form of the oath shall be regulated
by an organic law.”
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office of President of Romania, as well as all the above, we hereby consider that
the regulation comprised by the Constitution concerning the oath of the President of Romania should be reviewed in the sense that the religious expression
“So help me God” should be optional.
3. Prorogatio of President’s mandate via organic law
The mandate of the President of Romania is of 5 years, it is exerted since the
date of the oath and it may be prolonged, via organic law, in case of catastrophe
or war15.
As stated by Article 63 of the Constitution the mandate of deputies and senators is for a term of office of 4 years, which may be extended de jure in the event
of a mobilization, war, siege, or emergency, until such event has ceased to exist.
The two institutions, fundamentally regulated, are representative organs of
the Romanian people, are elected by the citizens via direct and freely expressed
vote. Thus, there are scholars who argue that, per interpretatio, the people should
decide the prolongation of the mandates, for the people elected them in office.
The fact that the mandate of the President may be prolonged via organic law
represents a mean of control exerted by the Parliament over the institution of
head of state. Moreover, even if the fundamental law establishes two reasons that
might lead to the prolongation of President’s mandate, respectively the state of
catastrophe and the state of war, it is also the fundamental law that confers deputies and senators the possibility, and not the obligation, to establish the existence of a certain occurrence that might determine the prolongation of President’s mandate.
The reasons behind the de jure prolongation of senators and deputies mandate are expressly established by the Constitution and refer to the state of mobilization, war, siege or emergency. The gravity of the situations determining the
prolongation of Parliament member’s mandate is nothing superior to the gravity
of the two reasons that might precede the prolongation of President’s mandate,
under Parliament’s authorisation. The state of war is, in fact, a common cause
determining the prolongation of the mandate of the two dignities, with the sole
difference that the effects it produces on these prolongations may vary.
As the constitutional text allows the interpretation, on time of war, Parliament’s mandate shall be de jure prolonged, but it may not be the case of President’s mandate. This depends on how the Parliament chooses to interpret the
necessity of President keeping office or, on the contrary, the necessity to organize
presidential elections.
15 Constitution of Romania, Article 83 para 3: „The term of office of the President of Romania
may be prolonged, by an organic law, in the event of war or catastrophe”.
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The state of war is a de facto occurrence, which endangers the safety of the
state, and the President of Romania, whom stands as warranty of the national
independence, territorial unity and integrity, must remain in office until the de
facto situation will allow the organization of presidential elections. In fact, in
such a situation, the priority of all public authorities is to get the country out of
the war.
At least for the reason of the state of war, the mandate of the President of
Romania should be prolonged de jure, and not via organic law.
Whereas the second reason that may lead to the presidential mandate’s prolongation is concerned - the state of catastrophe - the scholars highlighted the
fact that this notion is not juridical defined, which allows every law researcher
to assign “catastrophe” to a multitude of significations16. To allow a unitary interpretation of this notion with valences that may determine the prolongation of
the mandate of the President of Romania, we believe that we must clarify its
meaning in a normative act. This regulation is imperative in order to limit the
discretionary power of the Parliament, on the grounds of Article 83 para 3 of
the Constitution, and specifically to limit the various possible meanings of the
notion of catastrophe.
Thus, it is ensured the respect of the principle ubi lex non distinguit, nec nos
distinguere debemus. The application of this legal principle to the analysed occurrence is equivalent to the fact that as long as the Constitution does not specify
the meaning of the notion of catastrophe, the legislative force will not be able to
assign various meanings depending on the de facto situation17.
Moreover, it could be a solution for a better administration of the issues generated by special situation of dignitary mandates prolongation, respectively what
the speciality literature proposes18: the situations determining the prolongation
of the mandate of the President of Romania to be the same as those established
by the Constitution for the prolongation of Parliamentary mandates.

16 The catastrophe represents an armed aggression from the perspective of the author I. Vida,
Puterea executivă şi administraţia publică [The executive power and the public administration], (Bucharest R.A. Official Journal 1994) p. 47. A catastrophe may also be an important
railway accident, as D. Brezoianu, Drept Administrativ Român [Romanian Administrative
Law] (Bucharest All Beck 2004) p. 299
17 Dănişor, D.C. and Gîrleşteanu, G., ‘Procedura referendumului’ [The Referendum Procedure], the comment to the Decision of the Constitutional Court No. 147/2007, 4 Revista
Curierul Judiciar [Review of the Judicial Courier], (2007), p. 14-35
18 Brezoianu, D., Drept Administrativ Roman [Romanian Administrative Law] (Bucharest
All Beck 2004) p. 299
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4. The dissolution of the Parliament does not mean a more powerful President
The Romanian President has a role of arbiter in the political system; however,
there are constitutional provisions that lead to interpretations of the powers of
the two bodies elected by the people – the President and the Parliament.
As already referred, in the Title III of the Romanian Constitution the mention of Parliament in the first chapter emphasizes the importance of this institution in the Romanian political system, stressing basically its priority compared
to other public authorities, including the President of Romania. This interpretation is supported by the doctrine, where that “Romania Constituent Assembly
devoted to the Parliament, traditional institution in democratic States, the first
place among public authorities. This settlement of legislative power is the natural
result both of a rational arrangement of state institutions whose form of government is a Republic, a representativeness of this authority and the ancient roots of
the institution into political and state practice.”19.
One of the most important duties of President of Romania in relation with
Parliament, with major implications in the political, economic and social life of
the country, is to dissolve it. The Article 89 of the Constitution provides the possibility that the President dissolves the Parliament and the conditions in which
this might happen20.
In relation to the possibility conferred by the Constitution in favour of the
President, the fundamental law let at President’s discretion the attribution to
intervene in case the Parliament does not award a vote of confidence for the
formation of the Government21. Thus, the gravity of the non-achievement by the
19 Ionescu C., Constituția României: legea de revizuire comentată si adnotată cu dezbateri
parlamentare [Constitution of Romania: law review commented and annotated with the
parliamentary debate] (Bucharest All Beck 2003). See also notes of I. Vida in Constantinescu M. et al., Constituţia României - comentată şi adnotată [Constitution of Romania commented and annotated] (Bucharest Regia Autonomă “Monitorul Oficial” 1992) p 133.
20 Constitution of Romania, Article 89: “(1) After consultation with the presidents of both
Chambers and the leaders of the parliamentary groups, the President of Romania may dissolve Parliament, if no vote of confidence has been obtained to form a government within
60 days after the first request was made, and only after rejection of at least two requests for
investiture. (2) During the same year, Parliament can be dissolved only once. (3) The Parliament cannot be dissolved during the last six months of the term of office of the President
of Romania, or during a state of mobilization, war, siege, or emergency”.
21 See the situation of 2009 of resigned Boc Government 1 and the new Government of
Lucian Croitoru didn’t obtain the Parliament’s vote of confidence. Thus, the President
considered that, to release political crisis, there is the possibility to invest the Government through a new designation of the same candidate (in that case - the resigned Prime
Minister). The Constitutional provisions do not require that the President could give up to
the previously designated person, which is why we believe that the President can appoint
the same person. See also Rusu, I., ‘Discuţii în legătură cu normele constituţionale privind
desemnarea candidatului pentru funcţia de prim-ministru de către Preşedintele României’

© Palacký University Olomouc, Czech Republic, 2014. ISSN 1213-8770

78

ICLR, 2014, Vol. 14, No. 2.
Parliament of one of its attributes – to award a vote of confidence for the formation of the Government – as well as the resolution of the effects that this failure
could determine - serious governmental crisis - are two appreciations that only
the President may make.
The expression “may dissolve the Parliament” leads us to believe in the existence of an alternative. But what could the President do in such a case? What
legal and institutional resort might the President have in order to solve the issues
arisen between the most representative organs of the two powers, the Parliament
as legislative force and the Government as executive one? These questions are,
surely, rhetorical, view that no other solution is offered to the President other
than, in order to solve the governmental crisis, to interpret the possibility conferred by the fundamental law as an obligation de facto.
If the President decides to intervene, this may only happen in strict compliance with several requirements expressly imposed by the Constitution.
One of this conditions is to consult with the presidents of the two Chambers
and with the leaders of the parliamentary groups. The Constitution expressly
highlights the compulsory feature of this consult, which may not be an option,
but it does not make the distinction if the outcome of the consult of mandatory
or optional. Furthermore, the text does not specify the reason of the consult,
but we may understand that this would be linked to the negotiations between
the members of the Parliament for the purpose of reaching an understanding
concerning the vote of confidence – positive or negative – for the formation of
the Government. Practically, President’s influence on the outcome of the consult is diminished, for the consult takes place effectively between the presidents
of the two Chambers and the leaders of the parliamentary groups. If, following
this consult, no solution is found in order to give the vote of confidence for the
formation of the Government, the Parliament will be subsequently dissolved and
parliamentary elections will be organized.
Although the Constitution regulates in the first paragraph of Article 89 this
specific requirement, all other conditions, previous to the consult, must also be
fulfilled: that there be two rejected requests for a vote of confidence and that 60
days have passed since the first request. These two are preliminary requirements,
preceding the dissolution of the Parliament. The effects of accomplishing these
conditions are justified, for they lead to the impossibility to govern the country,
so to a serious governmental crisis.
The next requirement provided by the Constitution concerns a situation
where the Parliament was already dissolved, and, during an entire year, no new
dissolution may occur.
[Discussions about constitutional rules on nomination by President of Romania of the
candidate for the office of Prime Minister], 12 Dreptul (2008) p. 108-115.
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Moreover, for situations such as state of mobilization, war, siege or emergency, when Parliament’s mandate is de jure prolonged, the dissolution of the
Parliament is not possible. If the case were different, the fundamental regulation
according to which Parliament’s mandate is de jure prolonged shall have no more
applicability.
At a first view, the possibility to dissolve the Parliament represent a power of
the President versus the other people representation organ. Nevertheless, view
that the President assigns a first-minister whom, at his/hers turn, has the attribution to draft the government programme and the list of Government’s members, meaning exactly what it needs to do in order to receive Parliament’s vote
of confidence, practically Parliament’s refusal to award the vote of confidence is
grounded on an inappropriate choice made by the President. By failure to award
the vote of confidence, the quality of the President to assign a competent representative in order to form a Government is questioned.
The dissolution of the Parliament does not mean a powerful President and
this it could be another constitutional disadvantages in the context of the Romanian semi-presidential system.
5. Balancing the power between Parliament and the President
In the Romanian legal system, the Regulation of the Parliament, and not the
Constitution, establishes the competency in its relationship with the President.
The Article 63 para 3 of the Constitution provides one of President’s attributions
in his relations to the Parliament, respectively to convene the Parliament22. The
provision makes no distinction if it is an ordinary or an extraordinary meeting,
but, view that the Parliament must meet in 20 days at the most since the elections, it may only be an extraordinary meeting.
The paragraphs 2 and 3 of Article 66 of the Constitution state the Parliament
convening in an extraordinary meeting: “(2) the Chamber of Deputies and the
Senate may also meet in extraordinary sessions, at the request of the President of
Romania and (3) each Chamber shall be convened by its president.” When analysing this provision, one may notice the following attributions assigned to the
President and to the Parliament: the President demands the Parliament’s Chambers be convened, and the presidents of the two Chambers convene the Parliament for an extraordinary meeting.
This power of the President may be interpreted as an obligation that must be
fulfilled by the Chambers. The fundamental text does not leave this convening
in an extraordinary meeting at President’s choice, but it expressly provides the
obligation of the Chambers to meet upon President’s request. Practically, once
the President exerts his/hers attribution to request the Chambers to meet in an
22 Constitution of Romania, Article 63 para 3: „The newly elected Parliament shall meet upon
convening by the President of Romania, within twenty days of the elections”.
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extraordinary session, their convening by their presidents appears as a compulsory obligation23.
Nevertheless, the Article 84 paragraphs 2 and 3 of the Regulations of the
Chamber of Deputies establish the conditions that must be fulfilled for the convening of the Chamber in an extraordinary meeting: the request must be made
by the President of Romania, by the Standing Bureau or by at least one third of
the number of Deputies; the request to convene an extraordinary session shall be
made in writing; the request shall comprise the agenda and the duration of the
session; the agenda must be approved by the Chamber.
It could be made a classification of these objective conditions, related to the
quality of the person requesting the convening and the form and the content of
the request, as well as a subjective condition, meaning the approval of the agenda
by the Deputies.
Furthermore, the sanctions are also established, for failure to comply with
these conditions, at Article 84 para 4 of the Rules of Procedure of the Chamber
of Deputies. These refer to the fact that the President of the Chamber of Deputies
shall not take into consideration those requests for the convening of an extraordinary session that do not fulfil the conditions herein above.
It is not sufficient that the President of Romania exert the attribution stated
by the Constitution at its Article 66 para 2, but the request filed for the convening of the Chamber of Deputies must fulfil the conditions of the Chamber
established via its Rules of Procedure. The objective requirements may be easily
met, as we classified them, but the subjective requirement may determine controversies. The President has nothing to do with this subjective condition, for it
depends on the majority of the Deputies expressing their opinion concerning
the agenda.
If the Deputies do not adopt the agenda, as the President requests, the President of the Chamber is forbidden from convening the extraordinary session. The
same situation applies as for the convening of the Senate in extraordinary session, as it results from the content of Article 81 of the Regulation of the Senate.
In these described situations, is this attribution of the President of Romania an obligation for the Parliament? As expressed by some scholars24 the two
Chambers of the Parliament establish, for themselves, their specific competency
in their relationship with the President and exist the possibility conferred by the
Regulations of the Chambers to reject the agenda proposed by the President in
23 Coman-Kund, F. and Ciobanu, A.F., Drept administrativ, Partea I, Sinteze teoretice şi
exerciţii practice pentru activitatea de seminar [Administrative Law, Part I, Theoretical
Syntheses and Practical Exercises for the Seminary Activity], (Bucharest Universul Juridic
2008) p. 129
24 Brezoianu, D. and Oprican, M. 2008, supra n.5, p. 177
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his request which leads to the non-convening of the Chambers in an extraordinary session.
5. Conclusions
In Romania, a semi-presidential system characterized by an exaltation of
the powers of the President of the Republic, there are constitutional provisions
which represent a weakness for the President through the political institutions
and could also lead to different interpretations.
First of all, the President as popularly elected body does not reflect fully the
will of the nation. Secondly, with its oath is violated the freedom of religion
and it is necessary to make changes to the oath because continue to constitute
a discrimination against other non-orthodox candidates that could be elected.
Moreover, the Romanian legal system is characterized by an independence of
the President in its relationship with the Parliament but, on the one hand, it does
not mean that the President is more powerful in case of dissolution of the Parliament, and the other, the Parliament it is completely independent in determining
its competences in relationship with the office of the Presidency.
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Abstract: On January 1, 2013 a new treaty between the Czech Republic and the Republic of Poland dealing with avoidance of double taxation as well as prevention of tax
evasion in the field of income tax has come into effect. The treaty newly introduced the
taxation of income of the permanent establishment, changes in rates of dividend taxes,
interest rates and royalties, and, last but not least, what has been altered is even the definition of royalties. Furthermore, the treaty also brings a new adaptation of the profits
of associated enterprises. Approval of the clause regarding exchange of information as
well as cancellation of the tax-sparing clause is a novelty. This article is dealing with the
description of the changes and novelties and the indication of the potential importance.
Keywords: avoidance of double taxation, treaty with the Republic of Poland, the permanent establishment, dividend taxes, interest and royalties, the associated enterprises

Introduction
On September 13, 2011 in Warsaw a treaty was signed between the Czech
Republic and the Republic of Poland dealing with avoidance of double taxation as well as prevention of tax evasion in the field of income tax (hereinafter
referred to as “new treaty”). Following successful ratification in both countries,
this treaty has come into effect since January 1, 2013, which has substituted
a treaty between the government of the Czech Republic and the government of
the Republic of Poland on avoidance of double taxation in terms of income and
property tax of the year of 1993 (hereinafter referred to as “old treaty”)2. As the
Senate of the Czech Republic stated, “possible double taxation is undesirable for
1
2

Practicing lawyer and Ph.D. student, Czech Republic.
Notification of the Ministry of Foreign Affairs regarding the negotiation of an Treaty
between the Czech Rep. and the Republic of Poland of limiting double taxation and preventing tax evasion in the field of income tax. Referenced in: Collection of International
Treaties of the Czech Republic. 2012, chapter 55, p. 2122–2168.
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it lowers the income of individuals or legal entities of one country originating in
the other. Because the reason for the occurrence of international double taxation is
colliding tax law of the two countries, such taxation can be effectively reduced by
means of measures mutually regulated by an international tax treaty.”3
This article focuses on cardinal novelties and changes that have been introduced into the Czech legal system specifically in connection with the application of the treaty regarding the prevention of double taxation between the Czech
Republic and Poland which has been in operation for over one year.
The new treaty, published in the Collection of International Treaties N.
102/2012, reacts accordingly to developing economies of the Czech Republic
and Poland as well as their mutual trade, investments and a variety of forms of
international cooperation. It also takes into account the membership of both
countries in the European Union. As far as content is concerned, this treaty is
inspired by the Model treaty of the Organization for Economic Cooperation and
Development, hereinafter referred to as OECD) which presents a general norm,
guidelines as to the form of such type of treaties; one positive fact needs to be
emphasized that in spite of strong influence of the OECD’s recommendation, it
does not neglect to take into consideration the specific nature of cooperation of
the Czech Rep. and the Republic of Poland. Another source of inspiration has
been a model treaty of the United Nations organization (UN). Since the treaty
nations expect income from objective legal regulations of tax from individual
sources of income between both countries, i.e. between the country of the source
of income and the country of its recipient.
The treaty relates materially to income taxes deposited by the name of each
contractual country while wherein what is considered as income tax is all taxes
collected from overall income or a part of income, including tax of profit from
alienation of movable or real estate, tax from overall sum of wages or salary paid
by businesses as well as tax from property accrual. From a personal point of view,
the Treaty concerns persons who are residents of one or both of the contractual
countries.
1. Elementary excursus on principles introduced by Treaty
With the progress of the times and the change of the political and economical
relationships, the 1993 treaty began to be considerably inappropriate as it lost the
ability to regulate situations resulting from the socio-economical changes. The
1993 treaty, or more precisely its creators, could not predict the development
3

Senate of the Parliament of the Czech Republic. The Governmental draft to be submitted to
the Parliament of the Czech Republic’s Consent to the ratification of the the Treaty between
the Czech Republic and Poland for the avoidance of double taxation and prevention of
fiscal evasion with respect to taxes on income, signed in Warsaw on 13 September ,2011.
Prague: Senate of the Parliament of the Czech Republic, ©2011 [vid. 2014-03-31]. Available at: http://www.senat.cz/xqw/webdav/pssenat/original/62278/52689.

© Palacký University Olomouc, Czech Republic, 2014. ISSN 1213-8770

84

ICLR, 2014, Vol. 14, No. 2.
and state of the both of the concerned countries in the recent years. On both
sides of the common border, there has arisen a need to introduce new corrections in certain areas of the tax policies while such a generally stated claim has
been reflected in certain alterations introduced with the new treaty, namely in
taxation of permanent establishment, changes in rates of dividend taxes, interest rates and royalties, and, last but not least, what has been altered is even the
definition of royalties. Furthermore, the treaty also brings a new adaptation of
the profits of associated enterprises. Approval of the clause regarding exchange
of information as well as cancellation of the tax-sparing clause is a novelty. In the
case of permanent establishment, the definition of the formation of “tied permanent establishment” has been registered.4
Individual changes and their practical impact will have been elaborated on
in the following paragraphs, while it is necessary to realize that here there is no
mention of all types of income whose taxation is regulated by the new treaty.5
2. Taxation of services
The first important alteration is the introduction of the possibility of forming
a permanent establishment which does not constitute a legal entity. Although
a tendency might arise to take a term specified in the treaty for an adaptation of
permanent establishment known from the national law, the matter is not about
identical issue. Specifying the issues within the treaty is meant to determine
when the contractual country is entitled to tax the income of a company from
the other contractual country.6 This is directed specifically at tax subjects that,
for instance, generate income within the Czech Republic even though they are
not its tax residents. For the new treaty to come into effect could be possible,
and it of course happened that foreigners made an income in the Czech Rep.
4

5
6

Both positive as well as negative determination of the concept of “permanent establishment” for the purposes of international treaty is provided in article 5 of the new treaty
as it constitutes a permanent location of work where a part or all of the business activity
is performed (i.e. headquarters, factory, office, warehouse, etc.; by contrast as a permanent establishment it is impossible to consider facilities used primarily for the purposes of
storage, exhibition or provision of the given business’s goods). It is necessary to add that
the new treaty contains its own definition of a permanent establishment while it must be
given priority to the definition of a permanent establishment used by national regulations.
Additionally, the judgment of the Municipal Court of Prague Act N. 10a39/2004-97, which
contains a statement that if an international double-taxation reduction treaty regulates the
state of a permanent establishment differently from the Czech Republic, first of all, it is
necessary to conform to a proper international treaty on reduction of double taxation and
then the Czech law.
The list of types of income must include income from independent professions, income
from performing dependent activities, pension and income from performing public functions, as well as income from real estate, profits from alienated properties.
Judgment of the Supreme Administrative Court of November 22, 2007, Act N. 9 Afs
85/2007 – 76 [online]. Available at www.nssoud.cz.
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despite not paying due taxes to the State Treasury, which may be understood as
at least unfair. The new treaty has reacted to such a situation instating permanent establishment which can mean an office or warehouse of a Polish citizen
or a Polish company also in case when services of the Polish citizen are offered
without a permanent seat within the Czech Republic. I am emphasizing the issue
of permanent establishment was regulated in the old treaty; however, the new
one has been extended by the area of services. It is a matter of an exception from
a principle stating that the incomes of one contractual country are taxed only in
the given country.
The new treaty stipulates that a permanent establishment is set up as long
as a business of one contractual country offers services, including advisory or
managerial services, and the activity of such nature takes place within the other
contractual country for one or more periods exceeding the total of six months
in any 12-month period. Six months are understood as 183 days. On the other
hand, it is not by any chance the issue of a one-time or temporary offer of services. It is also interesting that a period of six months is generally considerably short
in comparison with other treaties that concern double taxation when in a great
number of cases there appears a need to set up a permanent premise following
a much longer period of time.7 Such an evidently short period is most probably a reflection of frequency of relationships between both countries while even
such a short period is sufficient for specific needs. Once the stipulated conditions
are fulfilled, a foreign person is required to pay taxes from the income made by
the given permanent establishment to the country within which the permanent
establishment is located – and not to the country where the business seats are.
The concept of a permanent establishment has turned up especially with the
purpose for businesses’ incomes not to be taxed in both countries, but only in
one. In my opinion one other clear motive has been the element of fair trade
when only the country within whose territory foreign persons make profits evidently should have the right to share in the success of the foreign persons who
were contributed by the favorable economical-legislative environment designed
for enterprises created by its policies.
3. Changes of deduced tax rates
Apart from decreasing the rates of income tax from dividends and interests,
the new treaty has also stipulated an increase of the rates of income tax from
license fees. Taxation of dividends, interests and license fees is in fact divided
between both contractual countries, nonetheless in the country of the source
of income it must not exceed the limit determined in art. 10, 11 and 12 of the
7

Vyškovská Magdaléna. Interpretation of treaties to limit double taxation in the light of
judicial decision of the Supreme Administrative Court and Conseil d’Etat. Praha: Wolters
Kluwer ČR, a.s., 2010, 200 p., p. 56.
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Treaty. Certain types of interests, as stated below, are not subject to taxation notwithstanding.
a) Dividends8
In the case of dividends, tax is deduced by the company before it pays a given
sum to the rightful person. According to Art. 10 of the new treaty, dividends
paid to a company that is a resident of one contractual country, a resident of the
other contractual country, can be taxed in the other country. The treaty further
adds that dividends may be taxed in the country whose resident is the paying
company, though under certain following circumstances that are aimed at limiting the rate.
According the previous treaty, the imposed tax from dividends imposed by
a country whose resident is the paying company should not exceed 5 % of gross
amount of the dividends provided that the recipient is a company that has 20 %
shares of the company that pays the dividends. In all other cases it should not
exceed 10 % of gross amount of the dividends. The new treaty does no longer
include the above-mentioned varied rate, but introduces one maximum rate of
5 % of total amount of the dividends.
In relation to that there appears a question of taxation of dividends paid out
by a daughter company to its mother company abroad. In such a case and in
accordance with the European legislature, it comes down to tax exemption.
b) Interests9
Also in the case of interests there may appear a question as to in what country
they would be taxed – whether in the one where the source of interest is its resident or, on the other hand, in the one where the recipient is a resident. The treaty
in Art. N. 11 stipulates that interests sourcing out of one contractual country and
paid out to a resident of the other contractual country may be taxed in the latter
of the two countries. Similarly as with dividends, interests may be taxed in the
country where the recipient is a resident of as the treaty stipulates the limits of
rates. According to the previous treaty the deposited interest tax could not have
8

9

The new treaty in Art. N. 10, chapter 3 includes its own definition of dividends which
constitute “the incomes from shares or other obligations with the exception of claims,
including profit-sharing as well as other incomes that are subject to the same tax mode as
income from shares in accordance with the legal system of the country whose resident is
the company that makes the payment.
In Art. N. 11 chapter 3 of the new treaty it is stated that interests are understood as
“incomes from claims of any type be they secured or non-secured by the mortgage law
with respect to real estate and having or not the right of share in the debtor’s income,
and especially income from government securities and income from obligations or bonds,
including premiums or winnings which are associated with those securities, obligations or
bonds. Penalties deposited for late payment are not considered as interests for purposes of
the new treaty.”
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exceeded 10 % of gross amount of the interests. The new treaty has lowered the
limitation to 5 % of gross amount of interests.
It is also worth mentioning that the stated is not validated without exception.
Interests are always taxed in the country of origin provided that interests of loan
offered by a bank are concerned, furthermore provided that interests paid to
the government of the other country or interests paid to residents of the other
country are concerned which had been guaranteed by the government of the
other country.
c) Royalties10
In the case of royalties constituting income as well, formulation of a basic
rule is not an exception, a rule which states that royalties originating in one contractual country and paid out to a resident of the other contractual country may
be taxed in the latter. The treaty also approves of the possibility of taxation in
the country of origin as long as thus deposited tax does not exceed 10 % of gross
amount of royalties.
In contrast to the dividend and interest rates, the rate of income tax has been
increased in the new treaty. According to the previous treaty, the amount of
deposited tax had not exceeded 5 % of gross amount of royalties. The new treaty
has moved the limit to 10 % of gross amount of royalties without distinguishing
the types of royalties.
The intention of the contractual countries has been to eliminate obstacles in
the flow of capital between the Czech Republic and Poland as well as to boost
trade.
4. New definition of royalties11
The definition of royalties included in Art. N. 12 chapter 3 of the previous
treaty had not made it possible, especially within the framework of copyright,
to approve of claims in terms of license of computer software for author’s fees in
the area of art. A number of administrative judgments expresses an opinion that
a computer program cannot be considered as literary, artistic nor scientific work.
10 In the treaty royalties are understood as “payments of any type received as compensation
for usage or for the right of usage of any copyright, film or frequencies utilized for radio or
television broadcasting purposes, patents, registered trademarks, designs or models, plans,
secret samples or procedure or any industrial, trade or scientific utility or for information
which are relevant to experience gained in the field of industry, trade or science.”
11 The new treaty in Art. N. 12 Chapter 3 understands royaltiess as payments of any kind
received as compensation of usage or the right of usage of any copyright, film or frequencies used for radio or television broadcast, patents, trademarks, design or model, plan,
covert mock-up or procedure or any industrial, trade or scientific facility or information
which is relevant to experience gained the field of industry, trade or science.
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In order to cover income tax from royalties for computer programs it has
been necessary to modify the definition of royalties. The definition of royalties
in the new treaty does not insist on comprehensive listing of rights which, in
terms of royalties, are considered royalties. Therefore subjects of royalties are
also the licenses of computer programs. Since January 1, 2013, this type of claims
is related to income tax in the amount not exceeding 10 % of gross amount of
the royalties.
The primary purpose of the change of the definition of royalties has thus
been to impose a license-fee tax for computer programs.12
5. Associated enterprises’ income adjustment
At this point it is appropriate to point out what is meant by the term of associated enterprises. The definition is executed if a business, or enterprise, of one
contractual country directly or indirectly shares in management, control or
capital of another enterprise of the other contractual country, or if the persons
directly or indirectly share in management, control or capital of a enterprise of
one contractual country and a enterprise of the other contractual country and if
in those cases both enterprises are restricted in their trade or financial relationships by conditions they agreed upon or which have been imposed and which are
different from conditions negotiated by and between independent enterprises –
any profit that would be made by one of the enterprises but for those conditions;
even if, however, due to those conditions they have not been made – they would
be included as income of the enterprise and taxed accordingly. Evidently the
regulations are intended against persons and their enterprises joined by capital
or in other ways.
This further modification is advantageous for enterprises operating both in
the Czech Republic as well as in Poland. It actually enables one to adjust income
in a situation when in one of the countries further assessment of income tax base
took place. As it can be inferred from the Senate of the Czech Republic’s notice,
this modification enables the tax administration to adjust the tax base to an
amount which is adequate to objective conditions as long as tax evasion took
place by means of covert transfer of profits between enterprises of both contractual countries joined on a capital or personal basis.
Should one contractual country cover profits of this country’s enterprise – an
tax consequently – the other enterprise’s profits that have been taxed in the other
12 As far as the definitions used in the Treaty are concerned, it is valid that should an international double-taxation-limitation treaty not contain a given definition, a definition will
be applied which is used in domestic tax law of the contractual country which applies the
treaty. Provided that such a definition is included in tax law, it will be given priority over
the definition from the Common Law. – Vyškovská Magdaléna. Interpretation of treaties
to limit double taxation in the light of judicial decision of the Supreme Administrative
Court and Conseil d’Etat. Praha: Wolters Kluwer ČR, a.s., 2010, 200 p., p. 52.

© Palacký University Olomouc, Czech Republic, 2014. ISSN 1213-8770

89

ICLR, 2014, Vol. 14, No. 2.
contractual country, and when the other contractual country agrees that the
profits thus covered are the profits which have been achieved by the enterprise
of the former country provided that conditions agreed upon by both enterprises
have been identical as if they had been agreed upon by independent enterprise,
the other contractual country will adjust the imposed tax rate for the profits adequately. (Art. N. 9 Chapter 2 of the Treaty)
6. Income tax for interests, credits and bank loans
In many cases interest tax is an obstacle of a free movement in international
trade. Because of this issue, the new treaty introduces the exemption from the
taxation of credits and bank loans. This will facilitate the access to credits and
bank loans which are offered by Czech banks to Polish companies and the Polish banks to Czech companies. As a result this change should help eliminate the
obstacles in the transfer of capital between Poland and the Czech Republic. This
particular step may be understood as more effort to increase trade.
7. Elimination of the so-called tax sparing clause
The tax sparing clause may be understood as some fictitious tax credit. This
clause enables the taxpayers to include in the tax paid in one contractual country also the tax which had never been paid in the other contractual country. As
a consequence of this, income of a Polish taxpayer coming from another country
is taxed at a lower rate, for instance at an effective rate of 9 % instead of the 10 %
rate for dividends as is stipulated in the old treaty.
In accordance with OECD recommendations, such a clause should be
included only in treaties with countries which are not well-developed in terms
of trade. OECD does not forbid to use the clause, but recommends to introduce
regulations which would prevent the abuse of it and potential tax evasion.
The goal of the tax sparing clause is to increase a country’s attractiveness and
to draw foreign investors. The clause basically shows the domestic investors that
it is beneficial to invest abroad; therefore the usage of such a clause had been recommended in the case of bilateral treaties between a developed and a developing
countries as for investors from a country economically developed it was interesting to direct their investments into a less developed country and thusly support
its industrial, trade and scientific development. Several countries included the
clause in return for other benefits, such as a lower income tax from dividends,
interests and royalties.13
Nevertheless according to the Polish government, the clause is not an effective tool to support the economical development of a country. In fact the clause
advocates just short-term investments and discourages the long-term invest13 Tax sparing A Reconsideration. Paris: OECD Publishing, 1998, 88 p., p. 19.
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ments. Furthermore, the use of it decreases the income of the State Budget
what is a reason why, for several years the Polish Ministry of Finance has been
attempting to eliminate this clause from all double-taxation treaties. Logically
this clause has been dropped from the new treaty with the Czech Republic. The
fact that this clause does not belong in double-taxation treaties has a historical
background originating from the creation of the clause. The construction of the
tax-sparing clause developed in times when the international trade had not been
exuberant, the domestic markets were regulated while all of in-coming and outgoing investments were controlled.14 As the main goal is to offer foreign financial aid, between the Czech Republic and Poland as two developed countries it
seems to be rather unnecessary, hence there is no wonder that this clause has
not appeared in the Treaty at all. OECD has even performed the division of ways
how taxpayers evaded their tax duties by means of this clause.15
8. New clause of information exchange
In reference to Art. N. 24 of the new treaty, an information-exchange clause
has been introduced. According to it each of the contractual countries may
request of the other party to provide information which is relevant in reference
to the implementation of the stipulations of this treaty and which refer to all
types or names of taxes imposed in the name of the contractual countries or
lower or local instances of administration. The objective is to ensure relevant
information in order to properly assess taxes for the taxpayers of the contractual
countries, even for the purposes of a potential criminal investigation in reference to criminal tax activities. It is necessary to notice that the contractual parties may be requested to provide information which is not in possession of the
countries themselves, but taxpayers such as banks or other financial institutions.
According to the old treaty in respect to this, the countries could request the
other contractual party to provide information concerning taxes specified in the
treaty. Also the country asked for aid did not have the obligation to provide the
information concerning goods and service taxes. The new treaty has made such
an option feasible.
The country which has been requested to provide information has the obligation to arrange and provide requested information even if it does not need such
information for its own tax purposes. It means that a country cannot refuse to
provide information only because it is not interested in such information.
9. Conclusion
The formation of a new treaty between the Czech and Polish Republics on
the limitation of double taxation has been enacted exactly in time to reflect the
14 Tax sparing A Reconsideration. Paris: OECD Publishing, 1998, 88 p., p. 21.
15 Such cases are considered: (a) transfer pricing abuse, (b) conduit situation, (c) rating, (d)
potential government abuse of tax sparing.
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increasing volume of mutual trade. After all according to the statistics of the
Czech Ministry of Foreign Affairs (hereinafter referred to as “MZV CR”), at present Poland, after Germany and Slovakia, is the third most significant trading
partner and has replaced Austria on this position. It may be assumed that thusly
established tendency will continue in the future. Moreover, as far as the relationship with the Republic of Poland is concerned, apart from export, there appear
more complex forms of manufacture and trade cooperation such as assembly,
cooperation, creation of consortiums, establishing mutual companies as well as
capital participation and cooperation on third markets.16 The creation of new
Treaty was inevitable. However, for the responsible evaluation of the impact of
the novelties contained in the Treaty in practice is too soon.

16 THE MINISTRY OF FOREIGN AFAFAIRS OF THE CZECH REPUBLIC. Poland. Trade
and economical cooperation of the Czech Rep. [online]. Prague: Ministry of Foreign
Affairs, ©2014 [vid. 2014-03-31]. Available at: http://www.mzv.cz/jnp/cz/encyklopedie_
statu/evropa/polsko/ekonomika/obchodni_a_ekonomicka_spoluprace_s_cr.html

© Palacký University Olomouc, Czech Republic, 2014. ISSN 1213-8770

92

ICLR, 2014, Vol. 14, No. 2.

Goods in Transit and Intellectual
Property under the EU law and Caselaw of the Court of Justice
Radim Charvát1
Faculty of Law, Masaryk University, Czech Republic
email: charvat@law.muni.cz
Charvát, Radim. Goods in Transit and Intellectual Property under the EU
law and Case-law of the Court of Justice. International and Comparative Law
Review, 2014, Vol. 14, No. 2, pp. 93–104.
Abstract: The paper addresses the issue whether customs authorities of Member States
are entitled to suspend or detain goods in transit (i.e., products directing from one nonMember State to another non-Member State through the EU) and the evolving case-law
of the Court of Justice related to this matter.
Prior to the judgment in Philips and Nokia cases, a so-called manufacturing fiction
theory was applied by some Member State courts (especially Dutch courts). According to this theory, goods suspended or detained by customs authorities within the EU
were considered to be manufactured in the Member State where the custom action took
place. In the Philips and Nokia judgments, the Court of Justice rejected this manufacturing fiction theory.
But the proposal for amendment to the Regulation on Community trade mark and the
proposal of the new Trademark directive, as a part of the trademark reform within the
EU, go directly against the ruling in the Philips and Nokia cases and against the Understanding between the EU and India.
Keywords: goods in transit, goods infringing intellectual property rights, manufacturing fiction theory, customs action

I. Introduction
Until the end of 2013, Council Regulation (EC) No 1383/2003 of 22 July 2003
concerning customs action against goods suspected of infringing certain intellectual property rights and the measures to be taken against goods found to have
infringed such rights was in force (hereinafter “Regulation No 1383/2003”). This
regulation repealed Council Regulation (EC) No 3295/94 of 22 December 1994
laying down measures concerning the entry into the Community and the export
1
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and re-export from the Community of goods infringing certain intellectual property (hereinafter “Regulation No 3295/94”). The aim of both regulations was to
combat goods infringing intellectual property rights entering the EU from third
countries. However, a question whether or not these regulations are applicable
to goods in transit (i.e. to products directing from one non-Member State to
another non-Member State through the European Union) arose. In other words,
whether customs authorities of Member States are entitled to suspend or detain
such goods in transit infringing intellectual property rights in the EU. This paper
will address this issue and the evolving case-law of the Court of Justice (hereinafter “the CJ”) related to this matter.
II. Case-law of the Court of Justice
1. Case-law prior to Philips and Nokia Cases
Article 1(1) of Regulation No 1383/2003 as well as the Regulation No.
3295/94 was interpreted from the beginning that customs authorities are entitled to suspend or detain release of goods suspected of infringing an intellectual
property right regardless of whether the products are placed under a suspensive
procedure ((inter alia, external transit and customs warehousing)) or in transshipment through the EU customs territory. This opinion was supported by previous case-law of the CJ.
In its judgment of April 6, 2000, the CJ made clear that Article 1 of Regulation 3295/94 having a similar nature applies to goods in transit.2 In that case,
Austrian customs detained T-shirts in external transit suspected of being counterfeits of the plaintiff ’s (Polo/Lauren Company’s from the USA) trademarks.
Thus, the consignor of the goods was the defendant who had its registered office
in Indonesia and the consignee of the goods was a Polish company. The goods
were directed from Indonesia to Poland, which was not of an EU Member State
at that time. The CJ did not agree with the German government and held that
the Regulation in question applied to goods passing through the EU territory
from a non-EU member country destined for another non-EU member state
regardless of where the right-holder or entitled persons have their registered
office (whether in the EU or outside). Furthermore, the CJ expressly declared
that transit may have a direct effect on the internal market because of a risk that
counterfeit goods placed under the external transit procedure may be fraudulently brought on to the Community market.
The next Rolex case,3 in which Regulation 3295/94 was interpreted as well,
originates also from Austria. Unlike the previous judgment, this one related to

2
3

C-383/98 The Polo/Lauren Company v PT. Dwidua Langgeng Pratama International
Freight Forwarders [2000] ECR I-2519.
C-60/02 Criminal Proceedings against X (Rolex) [2004] ECR I-651.
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criminal law. The CJ was supposed to answer the question whether Article 24 and
115 of that Regulation applied to goods in transit. Several persons attempted to
transport nineteen counterfeited watches bearing Rolex trademark from Italy to
Poland through Austria. Other goods bearing trademarks of La Chemise Lacoste
and Guccio Gucci were imported from China and destined for Slovakia. The
trademark owners considered such behavior a criminal offence and sought judicial investigation against those persons. But it was questionable whether under
Austrian criminal law, transit of goods constituted a crime. The Court ruled that
Articles 2 and 11 of the Regulation 3295/94 were applicable to goods in transit
temporarily detained in a Member State. In paragraph 58 of the judgment in, it
explained that even if the national law did not prohibit and penalize mere transit
of counterfeited goods through a territory of the EU, it would be in contradiction with the requirements pursuant to Article 2 and 11 of Regulation 3295/94,
and therefore, these provisions were not applicable. In that context, it reminded
a duty of national courts to interpret their law in compliance with EU law and if
possible, they should apply civil-law remedies to such goods for the purpose of
ensuring protection of intellectual property rights against activities prohibited
by Article 2 of Regulation 3295/94.6
However, in its later judgments, the CJ has deviated from its previous caselaw and has decided that transit of goods throughout EU (from EU to nonmember country or only among Member States) does not infringe a trademark
or design right. In paragraph 27 of the Rioglass and Transremar case, 7 where
products originating in Spain destined for Poland went through France, the CJ
ruled that transit, which consists in transporting goods lawfully manufactured
in a Member State to a non-member country by passing through one or more
Member States, does not involve any marketing of the goods in question and
is therefore not liable to infringe the specific subject-matter of the trade mark.
It concluded that detention of such goods made by customs authorities under
the law of a Member State cannot be justified on the ground of protection of
industrial and commercial property within the meaning of Article 30 TEC (now
Article 36 TFEU).

4

5
6
7

Article 2 of Regulation 3295/94 reads as follows: “The entry into the Community, release
for free circulation, export, re-export, placing under a suspensive procedure or placing in
a free zone or free warehouse of goods found to be goods referred to in Article 1(2)(a) on
completion of the procedure provided for in Article 6 shall be prohibited.”
This Article requires Member States to introduce penalties for infringements of the prohibition set forth in Article 2 of the Regulation.
Paragraphs 59-63 of Rolex case.
C-115/02 Administration des douanes et droits indirects v Rioglass and Transremar
[2003] ECR I12705
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Another case (Class International)8 deals with interpretation of several provisions of the Trademark Directive9 and Community Trademark Regulation10 concerning the rights of trademark proprietor.11 The CJ clarified in paragraph 50 of
the judgment that within the meaning of Trademark Directive and Community
Trademark Regulation, a trademark owner cannot oppose the mere entry into
the Community, under the external transit procedure or the customs warehousing procedure (a suspensive procedure),12 of original goods bearing that mark
which have not already been put on the market in the EU previously by that
proprietor or with his consent. In that context, it held in the identical paragraph
of the judgment that the trademark owner cannot make the placing of goods
in transit conditional on the existence, at the time of the introduction of those
goods into the EU, of a final destination already specified in a third country,
possibly under the purchase contract. The CJ explained that according to Article
37(2) of the old Customs Code,13 non-Community (EU) goods subject to the
suspensive procedure remain under customs supervision until, in particular,
their customs status is changed to EU goods. Goods originating in third countries and placed under the external transit procedure generally pass through one
or more Member States after that to be dispatched to a third country. On the
other hand, non-EU goods placed under the customs warehousing procedure
are generally stored in EU customs territory while awaiting a final destination,
which is not necessarily known at the time of storage.
Under the same legislation, a trade mark owner may only oppose the offering or the sale of goods in transit when it necessarily entails the putting of those
goods on the EU market.14 With regard to the burden of proof, the ECJ ruled
8
9

10
11
12

13
14

C‑405/03 Class International v Colgate-Palmolive and Others [2005] ECR I‑8735.
First Council Directive 89/104/EEC of 21 December 1988 to approximate the laws of the
Member States relating to trade marks, now Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to approximate the laws of the Member States
relating to trade marks (Codified version)
Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark ,
now Council Regulation (EC) No. 207/2009 of 26 February 2009 on the Community trade
mark (codified version
Namely Article 5(1) and (3)(c) of Trademark Directive and Article 9(1) and (2)(c) of Community trademark Regulation.
The list of suspensive procedures was contained in Article 84 of the Council Regulation (EEC) No 2913/92 of 12 October 1992 establishing the Community Customs Code;
namely: external transit, customs warehousing, inward processing in the form of a system
of suspension, processing under customs control or temporary importation. This Customs
Code was repealed by Regulation (EC) No 450/2008 of the European Parliament and of
the Council of 23 April 2008 laying down the Community Customs Code (Modernised
Customs Code). In its Article 135 , this Modernised Customs Code does not call those
procedures suspensive but special procedures instead. They cover transit (external and
internal), storage (temporary storage, Customs warehousing, and free zones), specific use
(temporary admission and end-use) and processing (inward and outward processing)).
Article 91(1) of the Modernised Customs Code.
Paragraph 61 of Class International judgment.
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that it is up to the trademark owner to prove release of the non-EU goods for
free circulation or an offering or sale of the goods, which necessarily entails their
being put on the EU market.15
In the Montex case, the CJ, while interpreting Article 5 (1) and (3) of the
Trademark Directive, delt with intra-Community transit. In that case, Montex
(the defendant) imported jeans from Poland to Ireland, where Diesel’s trademark was not protected, through Germany. The goods in a status of external
transit were detained by the German customs authority. Diesel alleged that this
transit constitutes its trademark infringement because the goods may might be
marketed in the transit Member State. The CJ rejected that argument. It held in
accordance with its finding in paragraph 61 of Class International case that the
trade mark owner can only act against goods in transit when they are subject to
an act of a third party, which necessarily entails their being put on the market in
the Member State of transit. It means that mere theoretical risk that the goods
could be marketed fraudulently in a transit Member State instead of in the country of import, is not sufficient to conclude that there is a trademark infringement.
Similarly, what has been mentioned above with respect to transit of trademarked goods, applies to design rights.16 The Cj’s judgment in Commission
v France dealt with intra-EU transit.17 In this particular case, spare parts for cars
were lawfully manufactured in Spain and destined for the Italian market without
infringement of intellectual property rights there. These goods were detained by
the French custom authorities because they infringed registered design rights in
France. In paragraph 43 of the judgment in question, the CJ held: “Intra-Community transit consists in the transportation of goods from one Member State to
another across the territory of one or more Member States and involves no use of
the appearance of the protected design. ... Intra-Community transit does not therefore form part of the specific subject-matter of the right of industrial and commercial property in designs.” Therefore, such a detention causing restriction of free
movement of goods is not justified on grounds of the protection of industrial and
commercial property under Article 30 TEC (Article 36 TFEU).
Conclusions made by the CJ with respect to trademarks were applied by
national courts in some Member States also to other intellectual property rights,
especially patent rights.

15 Paragraph 75 of Class International judgment.
16 C23/99 Commission v France [2000] ECR I7653
17 I.e., goods coming from one EU Member State to another through a different Member
State.
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2. Rejection of Manufacturing Fiction Theory by the Court of Justice in
the Philips and Nokia Cases
Prior to the judgment in these cases,18 a so-called manufacturing fiction theory was applied by some Member State courts (especially Dutch courts). This
theory stemmed from Article 6(2)(b) of Regulation No 3295/94 and subsequently from the eight recital of Regulation No 1383/2003.19 According to this theory,
goods suspended or detained by customs within the EU were considered to be
manufactured in the Member State where the custom action took place. Thus,
the determination whether or not the goods infringed the intellectual property
rights was made on the basis of the law of the Member State in which the custom action occurred. Therefore, the case-law referred to above regarding transit
through the EU played no role. But this doctrine clearly ignored the principle
of territoriality of intellectual property rights, which is the essential feature of
those rights. In the Philips and Nokia judgments, the Court of Justice rejected
this manufacturing fiction theory.
The Philips case related to the entry into the EU customs territory of electric shavers infringing the Philip’s design and copyrights, and the Nokia case
involved to mobile phones and accessories breaching Nokia’s trademark rights.
All the goods were coming from China. Whereas, Regulation No 2395/94 applies
in the first case, Regulation No 1383/2003 is applicable in the second one.
In the Philips case, the Belgian custom authorities suspended the release of
the shavers, suspected of infringing upon Philip’s copyrights and rights to registered design coming from China and subsequently detained them. The country
of destination of those goods was not disclosed. Philips filed a law suit seeking,
based on the manufacturing fiction, a ruling that its intellectual property rights
were infringed and an order to destroy the goods. The defendant argued that if
no proof that the goods were intended to be sold within the EU was presented,
the goods could not be detained and classified as infringing an intellectual property right.
In the Nokia case, the UK customs authority released the mobile phones
originating from China because they were not directed to the EU but to Colombia and therefore, did not consider such goods counterfeit goods within the
meaning of Article 2(1)(a)(i) of Regulation No. 1383/2003. Nokia filed an action
against this decision not to seize the consignment.

18 Joined cases C-446/09 and C-495/09 Koninklijke Philips Electronics v Lucheng Meijing
Industrial Company and others and Nokia v Her Majesty’s Commissioners of Revenue and
Customs [2011].
19 “8. Proceedings initiated to determine whether an intellectual property right has been
infringed under national law will be conducted with reference to the criteria used to establish whether goods produced in that Member State infringe intellectual property rights.”
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The CJ had to solve the question whether goods placed under a suspensive
procedure (i.e. the goods coming from a non-member State which are imitations
of goods protected in the EU by a trademark right or copies of goods protected
there by copyright, a related right or a design) could be classified as ‘counterfeit
goods’ or ‘pirated goods’ within the meaning of Regulation No 3295/94 and Regulation No. 1383/2003 only on the basis of the fact that they were brought into
the customs territory of the EU, without being released for free circulation there.
The CJ examined the temporary detention of the goods placed under a suspensive customs procedure first (Nokia case). According to the judgment in question, the goods in transit directed outside the EU cannot be deemed to infringe
intellectual property rights within the meaning of the regulations. But with reference to the General Advocate’s opinion, the CJ held that release of the goods
may be suspended or detained within the meaning of Article 6(1) of Regulation
No 2395/94 or Article 9(1) of Regulation 1383/2003 in case of suspicion of intellectual property rights infringement. Custom authorities are entitled to act when
there are indications before them that one or more of the operators involved in
the manufacture, consignment or distribution of the goods, while not having
yet begun to direct the goods towards European Union consumers, are about
to do so or are disguising their commercial intention. Such a suspicion may be
supported by the fact that the destination of the goods is not declared whereas
the suspensive procedure requested requires such a declaration, the lack of precise or reliable information as to the identity or address of the manufacturer or
consignor of the goods, a lack of cooperation with the customs authorities or the
discovery of documents or correspondence concerning the goods in question
suggesting that there is liable to be a diversion of those goods to EU consumers.
In all cases, this suspicion must be based on the facts of the given case.”
Furthermore, the CJ stated that imitations and copies of the goods coming from one non-EU Member State to another non-Member State may be in
accordance with the intellectual property law in those states. The CJ also argued
by abolition of restrictions on trade between Member States, which is also supported by the second recital to the regulations in question according to which
the objective of the European Union legislature is restricted to preventing goods
infringing intellectual property rights from being ‘placed on the market’ and to
adopting measures for that purpose ‘without impeding the freedom of legitimate
trade. Therefore, it concluded that those goods, unless indications of suspicion
mentioned above exist, must be allowed to pass in transit through the EU without detention. However, those goods suspected of infringement of intellectual
property rights in destined non-EU country may be removed from international
trade based on the cooperation between custom authorities from EU Member
States and those authorities of destined country according to Article 69 of the
TRIPS Agreement.20
20 Article 69 of the TRIPS Agreement reads as follows: „Members agree to cooperate with
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Subsequently, the CJ dealt with the issue of substantive decision following
the temporary detention of goods placed under a suspensive customs procedure (Philips case). The CJ held that unlike the decision on temporary detention
according to Article 6(1) of Regulation No 2395/94 or Article 9/1) of Regulation
No 1383/2003, the substantive decision under Article 6(2)(b) of Regulation No
2395/94 or Article 10(1) of Regulation No 1383/2003 must be based on proof
of infringement of intellectual property rights and not on the basis of mere suspicion. The authority entitled to make a substantive decision cannot classify as
goods infringing an intellectual property right if it is not proven that they are
intended to be placed on sale within the EU. Sale in the EU is proven, for example, where it turns out that the goods have been sold to a customer in the EU
or offered for sale or advertised to consumers in the EU, or where it is apparent
from documents or correspondence concerning the goods that their diversion to
EU consumers is envisaged.
But the goods may be seized, regardless its destination (even a non-EU Member State), if they pose a risk to the safety and health of consumers.
Thus, that the CJ clearly deviated from its Polo and Rolex judgments and
therefore, they are no longer applicable to goods in transit.
From the given judgment, it is also clear that the regulations in question set
forth only the legal framework for taking actions by the customs authorities with
regard to transit goods suspected of infringing intellectual property rights and
contain no legal basis for determining such an infringement. Thus, the customs
authorities may detain the goods in transit based on sufficient grounds that these
products will be put on the EU market. Subsequently, it is up to the appropriate
court to decide, according to national or EU law, whether they infringe intellectual property rights. But under the Philips and Nokia judgment, if the right
holder does not prove that they are destined for the EU, they should not be considered counterfeit or pirated goods and therefore, should be released.
II. Reasons for Speed Adoption of the New Customs Regulation
During 2008-2009, Dutch Customs, based on the manufacturing fiction,
detained shipments of generic drugs manufactured in India and destined for
Brazil. The drugs were in transit through the Netherlands where they were protected by patent. This patent was not protected in India and Brazil. However, at
least in one case, the generic drugs directing to Republic of Vanuatu were seized
each other with a view to eliminating international trade in goods infringing intellectual
property rights. For this purpose, they shall establish and notify contact points in their
administrations and be ready to exchange information on trade in infringing goods. They
shall, in particular, promote the exchange of information and cooperation between customs authorities with regard to trade in counterfeit trademark goods and pirated copyright goods.“
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by German customs authorities based on suspicion of trademark violation.21
These drugs were released after four weeks following declaration of the British
drug manufacturer GlaxoSmithKline that there was no trademark infringement.
On May 19, 2010, India and Brazil separately filed a request for consultation
at the WTO against the EU and the Netherlands alleging breaches of Articles
V (Freedom of Transit) and X (Publication and Administration of Trade Regulations) of the GATT 1994 and of various articles of the TRIPS Agreement.22 Both
countries asserted that the Regulation No 1383/2003 undermined the freedom of
transit principle contained in the GATT. In July 2011, India and the EU reached
the Understanding, which, inter alia, contains the principles to guide border
enforcement of intellectual property in the EU.23 India agreed not to request the
establishment of a dispute settlement panel at WTO and the EU, among other
things, agreed to adopt guidelines for customs authorities, informing them not
to seize medicines in transit if there is no evidence that the goods are diverted
to the EU market, and to adopt new customs regulation reflecting the principles
reached in the Understanding. But India kept the option to continue in the dispute if the EU does not fulfill the principles in question.
The Philips and Nokia cases and consultations within WTO led to expedited
preparation of proposal of the new regulation.24 The proposal for this new regulation was subject to criticism from various sides.25
In 2013, the EU based on that proposal adopted Regulation No 608/201326
which repeals Regulation No 1383/2003. This Regulation became effective on
January 1, 2014.
21 European Generic Drug Seizures Take Centre Stage at TRIPS Council Meeting | International Centre for Trade and Sustainable Development (June 10, 2009), available at: http://
www.ictsd.org/bridges-news/bridges/news/european-generic-drug-seizures-take-centrestage-at-trips-council-meeting.
22 European Union and a Member State – Seizure of Generic Drugs in Transit, Request for
Consultations by India (WT/DS408/1 - May 19, 2010) and European Union and a Member State – Seizure of Generic Drugs in Transit, Request for Consultations by Brazil (WT/
DS409/1 - May 19, 2010).
23 Press release of Ministry of Commerce & Industry (India) dated July 28, 2011 is available
at: http://pib.nic.in/newsite/erelease.aspx?relid=73554.
24 An in-depth analysis of this proposal is presented in article entitled “The European Commission’s proposal for a regulation concerning Customs enforcement of IP rights” by
Olivier Vrins, Journal of Intellectual Property Law & Practice, 2011.
25 For example: Baker, Brook K. 2012. Settlement of India/EU WTO Dispute re Seizures of
In-Transit Medicines: Why the Proposed EU Border Regulation Isn’t Good Enough. PIJIP
Research Paper no. 2012-02 American University Washington College of Law, Washington, D.C; available at: http://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?articl
e=1026&context=research.
26 Regulation (EU) No 608/2013 of the European Parliament and of the Council of 12 June
2013 concerning customs enforcement of intellectual property rights and repealing Council Regulation (EC) No 1383/2003.
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Recital 10 makes clear that this Regulation contains only procedural rules for
customs authorities which means that this Regulation does not stipulate any criteria for ascertaining the existence of an infringement of an intellectual property
right. This principle is reflected in Article 1(6) according to which the Regulation does not affect national or EU law on intellectual property. Therefore, it is
obvious that determination whether or not the intellectual property rights are
infringed is based solely on the EU or national law regulating these rights. Nevertheless, as it will be pointed out in the next part of this paper, the Commission
within its legislative activities proposes to overturn the outcome of Philips and
Nokia judgment.
Within the meaning of Recital 15 of this Regulation, custom authorities,
when deciding whether or not to suspend or detain the goods, may base their
suspicion of infringement on reasonable indications which corresponds to the
CJ’s judgment in Philips and Nokia cases. Suspected goods may be suspended or
detained if there is an indication that they are not destined for the non-Member
State, for instance, if the state of importation is not properly indicated in the
appropriate documents.
Recital 11 expressly deals with transit of drugs throughout the EU and in that
context, it refers to “Declaration on the TRIPS Agreement and Public Health”
adopted by the Doha WTO Ministerial Conference on 14 November 2001 (hereinafter “the Doha Declaration”) under which the TRIPS Agreement should be
interpreted in a manner allowing WTO Members to protect public health and
especially to promote access to medicines for all. With regard to drugs in transit, the customs authorities of Member States should, therefore , when assessing a risk of infringement of intellectual property rights, take account of any
substantial likelihood of diversion of such medicines onto the market of the EU.
Thus, in case of drugs, the evaluation in term of infringement of rights seems to
be more stringent (substantial likelihood of diversion on the EU market) than
with respect to other goods (reasonable indications).
Even when the recitals do not form the substantial provisions of the Regulation, nevertheless, these provisions should be interpreted within the meaning of
the recitals.
Under Recital 21 and underlying Article 22 of that Regulation, the custom
authorities of Member States are allowed to share information with authorities
from third countries, inter alia, about goods in transit originating in or destined
for the territory of third countries.
According to Article 37, the Commission has the reporting duty toward the
European Parliament and the Council by December 31, 2016. In its report, it
must inform about any relevant incidents regarding drugs in transit across the
customs territory of the EU , including an assessment of its potential impact
on the EU commitments on access to medicines under the Doha Declaration ,
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and the measures taken to address any situation creating adverse effects in that
regard.
III. Overturning of the impact of Philips and Nokia Cases within the Proposed Changes in EU Trademark Law
But the proposal for amendment to the Regulation on Community trade
mark,27 as a part of the trademark reform within the EU, goes directly against
the ruling in the Philips and Nokia cases and against the Understanding between
the EU and India. Newly proposed paragraph 5 of Article 9 reads as follows:
“The proprietor of a European trade mark shall also be entitled to prevent all third
parties from bringing goods, in the context of commercial activity, into the customs
territory of the Union without being released for free circulation there, where such
goods, including packaging, come from third countries and bear without authorization a trade mark which is identical to the European trade mark registered in
respect of such goods, or which cannot be distinguished in its essential aspects from
that trade mark.” Paragraph 5 of Article 10 of the proposal of the new Trademark
directive28 is formulated in a similar manner. Trademark owners and trademark
associations were in favor of those proposals.29
However, on February 25, 2014, the European Parliament during the first
reading adopted many amendments to both proposals, including provisions
dealing with goods in transit.30 It inserted a restrictive clause at the end of the
articles in question by making reference to WTO rules, in particular Article V of
the GATT on freedom of transit. Furthermore, the European Parliament added
into recitals of the proposed legislative texts that the smooth transit of generic
medicines, in compliance with the international obligations of the European
Union, in particular as reflected in the Doha Declaration may not be touched.
The reference to that Declaration is mentioned in the Opinion of the Committee
on International Trade of the European Parliament of October 14, 2013.31
27 European Commission, Brussels, 27.3.2013, COM(2013) 161 final, 2013/0088 (COD)
Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL amending Council Regulation (EC) No 207/2009 on the Community trade
mark.
28 European Commission, Brussels, 27.3.2013, COM(2013) 162 final, 2013/0089 (COD)
Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL to approximate the laws of the Member States relating to trade marks (Recast).
29 For example, joint letter of various trademark associations of March 7, 2013; available at:
http://www.ecta.org/IMG/pdf/joint_letter_goods_in_transit_commissioner_barnier-2.pdf.
30 Amendments to the proposals adopted by the European Parliament on February
25, 2014 are available at: Regulation: http://www.europarl.europa.eu/sides/getDoc.
do?type=TAlanguage=ENreference=P7-TA-2014-0118; Directive: http://www.europarl.
europa.eu/sides/getDoc.do?type=TAlanguage=ENreference=P7-TA-2014-0119
31 European Parliament, Opinion of the Committee on International Trade of 14.10.2013,
2013/0088(COD)
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Both amended proposals were transmitted to the Council where the issue of
goods in transit was highly debated. On July 23, 2014, the Committee of Permanent Representatives (Coreper) agreed on a Council common position on the
two legislative proposals in question and mandated the Presidency of the Italian
Council to enter into negotiations with the European Parliament with a view to
concluding a swift agreement.32 Negotiations between the European Parliament,
Council and Commission continue at the beginning of 2015.
IV. Conclusion
In the opinion of the author of this text, formulating the aforementioned provisions of the Community Trade mark Regulation and Directive directly against
the ECJ’s ruling, as the Commission proposed, would undermine legal certainty
and the position of the Court. On one hand, it is understandable that the EU
contemplates to discourage transit of goods infringing intellectual property
rights through its territory but on the other hand, other aspects should be taken
into account, such as, principle of territoriality of intellectual property rights and
international obligations of the EU. It is doubtful whether these provisions are
in compliance, inter alia, with Article 52 of the TRIPS Agreement according to
which the right holder initiating the procedure for the purpose of suspension
of counterfeit trademark or pirated copyright goods by the customs authorities
must provide adequate evidence that under the laws of the country of importation, there is prima facie an infringement of the right holder’s intellectual property right.
Moreover, such attitude is not justifiable especially in cases in which the
goods do not infringe intellectual property rights in both country of origin and
destination as happened in the case of generic drugs imported from India to
Brazil mentioned above. Due to principle of territoriality of intellectual property
rights, there is no justification why such goods (not only drugs) should not be
allowed to pass through the EU even if they infringe those rights there.
It may be agreed that the problem with transit of drugs relates especially to
patent rights but trademark cases may not be excluded. Moreover, as it has been
pointed out above, the problem in question does not relate only to drugs but
other legitimate goods.
The situation might be different if the goods infringed the rights in country
of origin or destination. In such a case, these goods could be deemed infringing
the rights and border measures could apply to them.33

32 Press release is available at: http://www.consilium.europa.eu/uedocs/cms_data/docs/
pressdata/en/intm/144127.pdf.
33 The author of article mentioned in footnote 23 is in favour of that solution.
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